
STATE OF CALIFORMA
STATE WATER RESOURCES COJNTTROL BOARD

Tn. the Hatter o:V the Petition of )
the City of San Juan Capistrano and )
South East RegionalReclamation Au- ) Order No. WQ,G 73-28
thority for Review of Water Quality )
Staff Determinations, Grants Section )

BY BOARD JYLE1YEBER DODSON:

By letter of June 25, 1973, the City of San Juan Capis-

trano (City) and the South East Regional Reclamation Authority

($ERRA), hereafter sometimes jointly referred to as Petitibners,

requested the State Water R6sources Control Board (State Board) to

review certain determinations of the staff of theDivision of Water

Quality of the State Board (Staff). The deteI~inations complained

of involve a finding by Staff that treatment works proposed by the

City do not qualify for fiscal year 1972-73 funding under the Clean

Water Grant Program.

A hearing in this matter was held by the State Board on

September 24, 1973.

ST3N~ARY OF PROPOSEDPROJECT AND FACTUAL BACKGRO1II~TD

Due to the complexity and lengthy history associated with

this matter some background discussion is necessary.

The City originally applied for state ‘and fedaral grant

funds for a fiscal year 1970—71 project. This project involved an

enlargement of capacity at the City’s treatment plant from 1 mgd to

6 mgd. It was contemplated that the enlarged facilities would serve



as a regional facility. Various of the grant application documents

•so indicated. For example, the Environmental Assessment provided

for the proposed project stated:

“This project will expand the capacity of the ex-
isting City of San Juan Capistrano sewage treatment
facilities from 1.0 to 6.0 mgd to provide adequate
treatment for the present and future regional needs of
four agencies —— City of San Juan Capistrano, Noulton—
Niguel Water District, Santa 1”Iargarita Water District,
and the Dana Point Sanitary District.”

A grant contract for enlargement of the treatment faci-

lities was eventually executed. En accordance with the concept

that the expanded plant would serve as a regional facility, the

grant contract contained a condition which required the City to

develop and operate the facility as a coordinated regional system

and to provide service to existing and future participating agencies

on a fair and equitable basis.

The City, Houlton—Niguea. Water District, and Santa

lYlargarita Water District appear thereafter to have worked in good

faith toward operation of the expanded facilities for a regional

purpose. SERRA, which was formed by a joint powers agreement be-

tween these three agencies and other local agencies, evolved from

the regional approach. Evidence at the hearing supports a conclusion

that the City, Houlton—Niguel Water District and Santa Hargarita

Water District made continuing attempts to arrive at an appropriate

arrangement with Dana Point Sanitary District ?or participation by

this agency in the regional program.

In December of 1971, after execution of the state grant

contract and certification of the 1970—71 project to the Environ-

mental~Protection Agency (EPA), the City reevaluated its capacity
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needs and proposed an additional expansion of its treatment faci-

lities. In substance, the City proposed to increase the capacity

of its facilities by an additional 3 mgd, resulting in facilities

with a total capacity of 9 mgd. In this regard, the City proposed

two alternatives:

1. Additional expansion by 3 mgd under existing contract8

through a process of approved change order; or, in the alternative,

2. If expansion by change order was impossi..ble, the pro-

posed 3 mgd plant expansion be considered for funding as a 1972—73

fiscal year project.

Staff was apparently amenable to appropriate increase of

capacity through change order, and on Harch 2, 1972, Staff advised

the City by letter that it concurred in concept with this approach,

subject, however, to submission and evaluation of a revised project

report and favorable recommendation thereon. EPA, however, deter-

mined that it would not permit the 1970—71 project to be expanded

through change order, and that the proposed additional expansion

would have to be considered as a new and different project.

Accordingly, the project for additional expansion of the

treatment facilities by 3 mgd was submitted as a proposed 1972—73

project. In substance, it was proposed to increase capacity of the

facilities by 3 mgd, with this increased capacity to be allocated

as follows:

Dana Point Sanitary District 1 mgd
Houlton-Niguel Water District .-5 -~mgd
Santa Hargarita Water District .5 mgd
City of San Juan Capistrano 1 mgd

The proposed project was assigned to Priority Group B, and

a project report was submitted by the City and reviewed by Staff. As

a result of its review process, Staff concluded that the proposed
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project did not qualify for 1972—73 funding for the following

reasons:

1. The proposed e~pansion included elimination of

lana Point Sanitary Dist~{ct plant and treat~ent,~ ~I6i~r~ fi
Y

Dana Point service area by the tre’atme3atfa9i144~e~.~f the C~ta

The elimination of the Dana Point plant and transfer o~f flows

• K, its service area to the City’s plant was proposed by the City as a

part of the 1970—71 project, and capacity to provide for this result

has already been funded as a part of the 1970—7lproj~ct.

2. In order to meet the criteria for Priority Group B,
J

there must be non—compliance with existing waste discharge ~require-~.

ments or a need fo’r funding in fiscal year 1972—73 in order to meet

applicable time schedules. There was no showing by Petitioners tha1t~

the proposed project meets this criteria.

3. Section 2144 of the grant regulations would limit~ ca-

pacity funding eligibility in the service area to 5.88 mgd. The preL

sent treatment plant of the City already has this capacity, and a

grant for plant enlargement is prohibited under Section 2144.1

FINDINGS AND CONCLUSIONS

Our review indicates that there is considerable justifiZ~.

PP

cation for the conclusion of Staff that elimination of the Dan~»
Point plant was encompassed in the 1970—71 project. The intent to

accomplish this objective was reflected not only in the Environ—

mental Assessment already mentioned but also in a number of other

supporting documents, including the preliminary design report, ~.p—

plicable waste discharge requirements, and construction documet~s.
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However, we are not convinced that documentary statements

involved clearly reflect’ the actual situation which, prevailed at the

time. When the 1970—71 project was being considered, the grant pro.-

gram was in its infancy~ It was apparently concluded by Staff and

by the San / Diego Regional Water Quality Control Board that a regional

program should be undertaken in the area involved, and that the City’s

plant should be utilized as the r6gional facility. The actual area

to be served by the regional facility was, however, not definitively

established. As a matter of fact, at the hearing, Staff freely ad-

mitted that other documents in support of the 1970—71 project were

not at all clear as to what ultimate disposition was to be made in

counection with Dana Point Sanitary District.

It was obviously hoped that the enlarged City plant would

serve the Dana Point service area as well as the three agencies now

comprising SERRA. At the same time, there appears to have been a

concept that the City’s plant might also serve Santa Ana Hountains

County Water District, the City of San Clemente, and Capistrano

Beach Sanitary District.

Considering the evidence involved in its actual context

we cannot conclude that there was a firm and fixed committment

the part of the City, or the other participants in the 1970—71

project, that the Dana Point plant was to be eliminated as a p

of •the 1970—71 project. Nor are we able to conclude that elimi

tion of the Dan-a Point. plant was inte-nded to be imposed upon the

participants in the 1970—71 project as an absolute condition of

funding of that project.

—5—



0 . 0

The same type of considerations, however, do not apply to

the actual participants in the 1970—71 project —~- the City of San

Juan Capistrano, Houlton-Niguel Water District, and Santa Hargarita

Water District.. It is absolutely clear that the 1970—71 project was

intended to serve the present and anticipated future needs of .these

three agencies. There is no question that these three agencies were

intended to be and are in fact within the service area of the en-

larged facilities of the City.

We conclude that the proposed 1972—73 project encompasses

two different projects. The first project will provide capacity.

suitable to extension of treatment services by the City’s plant to

the Dana Point service area. This project will provide for elimina—

tion of the Dana Point plant and also will implement the regionaliza—

tion of facilities in the area. The second project involves a proposed

additional increase of capacity for the three agencies whose present

and anticipated future capacity were funded as a part of the 1970—

71 project.

With respect to that portion of the 1972—73 project in-

volving Dana Point, there was substantial evidence that the present

Dana Point plant cannot provide adequate treatment, that flows ex-

ceed its capacity, and that it is violating waste discharge require-

ments. A similar situation does not exist with respect to that

portion of the 1972—73 project involving the City of San Juan Capis-

trano, Houlton—Niguel Water District Or Santa Hargarita Water District.

With respect to capacity limits for the proposed 1972—73

project, Section 2144, as amended on February 15, 1973, does apply.

As we have previously determined on other. petitions, Section 2144 was

intended to and does apply to all 1972—73 projects.
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We should make two other comments. First, petitioners

contend that grant regulations in 1970—71 were such that they could

have received funding for a plant expansion of 8 mgd as a part of

1970-71 project, which would have given them a present capacity of

9 mgd. Consequently, they contend that they are only requesting now

what they could have and should have received as a part of the 1970—

71 project. We poin6 out, however, that Petitioners evaluated their

needs as a part of the 1970—71 project, made their own determination

that a 5 mgd expansion would meet their present and anticipated

future needs, and applied for and received grants for that expansion.

We are compelled to conclude that the 1970—71 project is a closed

matter, and that the presently proposed expansion of an additional

3 mgd must be considered on its ovin merits as a 1972—73 project.

Secondly, we should point out that, because of limitation

of funds, a great number of necessary and worthwhile projects must

be deferred to later years. In 1970—71, we did in fact fund. treat.-

ment facilities of appropriate’ capacity for the City, Houlton—Niguel

Water District, and Santa Hargarita Water District. It seems clear

to us that to fund enlarged capacity for these same three agencies

as a part of a 1972—73 project, while other municipalities wh6 desire

t6 construct necessary treatment works and who have not as yet re-

ceived any grant funds continue to have their projects deferred,

would be inequitable.

IT IS REREBY ORDEREDas fo1l~ws.:

1. That portion of the proposed 1972—73 project of the

City pertaining to enlargement of the treatment facilities of the

City to provide capacity for the Dana Point Sanitary District ser-

vice area fulfills the criteria for a Priority Group B project and

is eligible for funding as a fiscal year 1972—73 project. Capacity
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of this portion of the project eligible for funding shall be subject

to the limitations of Section 2144 of the grant regulations as amended

on February 15, 1973.

2. Any grant contract for construction of the portion of

the proposed 1972—73 project specified in Paragraph 1 above shall be

conditioned upon execution of an agreement between the City and Dana

Point Sanitary District containing appropriate terms and conditions,

specifically including but not limited to appropriate allocation of

capacity to Dana Point Sanitary District and elimination of the pre—

sent Dana Point Sanitary District treatment plarilt.

3. The remaining portion of the proposed 1972—73 project,

other than that portion specified in Paragraph 1 above, does not ful—

f ill the criteria for a Group B project for fiscal year 1972—73 and

shall not be funded.

Dated: DEC 6 1973

We Concur:

<2
<~ & i =-~.—-~~ __________________________________((j

)

Roy Dodson, Hember W. W. Adams, Chairman

Ronald B. Robie, Vice Chai man

H§s. Carl H. (Jean) Auer, Nember

W. Don Naughari, I~ejhber
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