STATE WATER RESOURCES CGNTROL BOARD

[ the matier of:

1)
: ) )
- Clsimant Betk Bypass Trust, Allan  } SEYTLEMENT AGREEMENT
Beek and Seymotr Beek/ ) AND
Claim # 3281 ) N |
Istand Marine ¥uel Site, ) ORDER
406 South Bay Frunt Street, ) :
Balboa Island, CA )
| )
) ORDER WQ 2016-0094-EXEC
)
}

Section s INTRODUCTION

1. This Settlement Agreement and Stipulation for Entry of Qrder (Order, Stipulation,
or Stipulation and Order) is entered into by and between the State Witer Resources
Control Board (State Water Board) on behalf of the Underground Storage Tank (UST)
Cleagup Fund (Cleanup Fund) and Claimaot Beek Bypass Trust, Allan Beok and
Seymour Beck (Beck Bypass Trust, Claimant or Setlling Respondent) (eollectively .
Partics), aud i preseated to the State Water Board or its delegee, for sdoption as an Order

. by settlement, pursuant to Goverment Code section 11415,60, This resolves all '
outstanding clsims by the Cleanup Fund and the Claimant with respect to Island Madne
Fuel Site, 406 South Bay Front Stroet, Balbos Istand/Claim #3281,

Section Il:  RECIFALS

2. The State Water Board filed & civil and criminal complaint against Jordox-Botke
Enterprises, dba PW Environments) and its prinolpels for fraudulent misteptesentation
and negligent misrépresentation reluted 1o alleped overbilling of costy sabmitted to and
paid by the Cleanup Fund. The actions were the vesult of an investigation by the Cleanup
Fund and the Office of Enforcement’s Fraud, Wasts, and Abuse Prevéntion Unit.

3 On August 31, 2015, PW Bavironmental plead 1o oonmt to a felony count of
grand thelt and agreod to ey restitution in the soount of $19,000.

4,  OnSeptember 10, 2013, 4 stipulated judgment was satered in Lhis matter, The
gtipulated judgment ordmd PW Envirotmental to pay the State Water Board / Cleasvp .
Fund $281,000 and stated that any and atl work performed, supeivised and/or directed by
PW Environmental that has pot beeh reimbursed by the Cleanup Fund or that has not
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been subraitted to the Cleanup Fund as of October 31, 2014, is not reasonable and/ot
necessary corrective action sud, therefore, not subject to ceimb ent from the
Cleanup Fund. This includes, but is not limited to, work performed by a third party or
. subcontractor. '

5.  Asof October 31, 2014, the Claimant had work that PW Envitonmenta! had
performed, supervised and/or directed that had yet to be reimbursed by the Cleanup Fund.
Under the tecms of the stipulated judgmient, such work would be considered unceasunable
and unnecessary, even if the Claimant had paid for this work in advance of receiving
relmsbursement from the Cleanup Fund.

6. The Parties have mgaged in settlm':ent negotiations and agree to fully resolve the
matter for a payment of $106,655.45 by the Cleanup Fund without administrative or civil
litigation and by presenting this Stipulation to the State Water Board or its deleges, for

adoption as an Order by settlement, pursuant to Goveinment Code 11415.60. In eddition,

the Claimant agrées to waive all rights to appeal costs forwmdallworkparformed,
supervised and/ot directed by PW Enviconmental.

7 The Cleanup Fund befieves that the resolution of the alleged mafter set forth
herein is fair and reasonable and fulfills all of its enforcement'objectives, that no further
Aaction is warranted concemning the claim, except as provided in this Supulanun, and that
this Stipulation is in the best interest of the public,

SectonITl: STIFULATIONS
The Parties stipulate to the following:

8, Monetary Relief: The Claimant hereby agrees to accept payment totaling
$106,655.45 in resolution of al) outstanding costs for any and all work perforted,
supervised and/or directed by PW Environmental and/or PW Environmental’s
subcoutractors, known ot uicnown to the Claimant, related to Claim #3281, Payment
will be made within 90 day after execution of this Order by the State Water Board,

9, Injunctive Relief/Frobibidons:

8. The Claimant agrees to waive all rights to appeal costs related to any and all
work performed, supervised by and/or directed by PW Envirotimental.

b. The Claimant agrees that all work performed, supervised by and/or diretted
by PW Environmental and/or its owners afier October 31, 2014, is not

reasonable and nacessary cosrective action asd, therefore, will not reimbursed.

¢. . In exchange, the State Water Board agrees to forgo any enforcement action
against the Claimant for any and all work performed, supervised, and/or
directed by PW Eavironmental submitted for reimbursevoent to the Fund prior
to the date of eniry of this Stipulation,

d. Nothing in this Stipulation linits or prohibits the State Water Board from
taking civil, criminal and/or administrative enforcement against the Claimant
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{or actions related o the site that occur and/or are related to activnty after the
date of entry of the Order,

10.  State Water Boacd is not Liable '

* Neither the State Watex Board members nor the State Water Board staf, attomeys, or
representatives shall be tiable for any injury or damage to persons or property resuling
frorn acts or ornissions by Settliog Respondent, its directors, officers, employees, agents,
tepresentatives or contractors in carrying out activities pussuant to this Stipulation and
Order, nor sball the State Water Board, its members or staff be held as parties to or
puarantors of any contract entered jnto by Settling Respondent, its directors, officers,

employees, agents, representatives or contractors in corrying oul activitiss pucsuant to
this Stipulation and Order.

11.  Necessity for Written Approvals: All approvals and decisions of the State
Water Board under the terms of this Stipulation and Order shall be commiupicated to.the
Settling Respondent in writing. No oral advice, guidance, suggestions or comments by
employees or officihls of the State Water Board regarding submissions ot notices shall be
construed to relieve the Settling Kespondent of its obligation to obtain any final written
appeoval required by this Order.

12, Compliance with Applicable Laws: Settling Respondent understands that
gxevuting and fully complying with the terms of this Stipulation and Orderjs nota
subatitute for compliance with applicable laws, and that continuing and/or future
violations of the type alleged herein may subject it to further enforcernent. Future
enforcernent may include, but is not limited to, additional ¢ivil lability and/or
disquatifying a claimant and/or site from the Cleaoup Fund.

13, Party Contacts fox Communications related to this Stipulation and Order:

For the Cleanup Fund: _ For Settling Respondent:

Anna Kathryn Benedict " Seymour Beck, Co-claimant

Senjor Counsel Boek Bypass Trust

State Water Board, OF Linda Beek, Trustee

1001 I Streat, 16™ Floor - Allan Beok

Sacrammto CA 95814 Seymour Beek

: waterboards.cg. e 410 S, Bay Front

816, 323 6848 Balboa Island, CA 92662

fink.pet
949.673.1070

i4. 'Attorncy’s Fees and Costs: Except as otherwise provided herela, each Party

shall besr al] attorneys’ fees and costs arising from the Parly's own counsel in connection,
with the matters set forth hetein,

15.  Matters Addressed by this Stipulation; Upon adoption of the Order _
incorporating the torms set forth herein, this Stipulation represents a final and binding
. resotution and settlemont of all clalms, violations, ot causes of action alleged herein,
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16.  The Claimant usderstands that this Stipulation and Order wil) be poticed for v 30-
day public review and comment period priot to consideration by the State Water Board or
its delegee. If significant new information is recaived that reasonably affects the :
propriety of presenting this Stipulation and Order to the State Water Board or its delsgee, | . i
for adoption, the Stipulation and Order may be declaced void, The Claimant sgrees that
they may ot kescind or otherwise withdraw their approval of this proposed Stlpulation
and Order,

1. [nterpretution: This Stipulation end Order shail be constroed es if the Pactes
prepared it jointly. Any uncertainty or ambiguity shall not be interproted against any one
Party. The Parties are represented by counse] in s matter.

J8.  Modification: This Stipulation and Order shall not be modified by any of the
Parties by oral representation made before or afler jis cxecution. All modifications must
be in wriling, signed by all Parties, and approved by the'State Water Board or its deleges.

19.  J¥fthe Order Doey Not Take Effect: In the event that the Order docs not take
effect because it is sot approved by the State Water Board or its delegee, the parties agree

to meet to aftempt to rcaolve any issues prior to this matter proceeding to a oontestad ‘
hearmg

20,  ‘Walver of Right to Petition or Appeal: Setding Respondent hereby waives its

rights, if any, to appeal the same to a.Califoria Supetior Coutt mdlor any Califoruia
appellate fevel court.

21 Cuvenmt Not to Sue: Settling Respondeot covenants not to sue or pucsue any
administrative or oivil claim(s) against any State agency or the State of California, their
officers, Board Members, employees, representatives, agents, or attomeys arising out of
or relating to any matter ex_preésl}' addressed by this Stipulation and Order.

22.  Awuthority te Bind: Bach pérson executing this Stipulation in a representative
capacity represents and warrants that hie o she is anthorized to execule this Stipulation on
behalf of and to bind the entity on whose behalf he or she executes the Stipulation.

23.  NoThird Pacty Beneficiaries: This Stipulation s not intended to coufer sny
rights or obligations on any third party or parties, and no third party or partics shall have
any right of action under this Stipnlation for any cause whatsoever.

24.  Counterpart Signutures, Facsinile and Electronie Sigmature: This Stigulation
may be executed and delivered in any mumber of counterparts, each of which when
execoted and delivered shall be deemed to be an ofiginal, but such covnterparts shall
together constitute one documient. Fuxther, this Stipulation may be exccuted by facsimile
or clestroniq signature, and any such facsimile or electronic signature by any Party hereto
sha!l be decrued to be an original signature and shall be binding on such Party to the same
extent as if such facsimile or elzctronic signature were an original signature.
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25.  Effective Date: This Stipulation is effective and binding on the Parties upon the
entry of this Order by the State Water Board or its delegeo, which incorporates the tenms
of this Stipulation.

IT 15 SO STIPULATED.

- t’% w/a%

Dagrin Polhemus, Deputy- Dtrector
Division of Financial Assistance
State Water Resources Contxol Board

CQMant(s) | o ﬂ fbj@m M

Date: DELCepiZag (0,. 20/8. By ‘%& 2)7 l

eck, Trustee, Beck Bypass Trust
Allan Beek
Seymour Beek
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ORDER OF THE STATE WATER BOARD

26.  This Onder incorporates the foregoing Stipulation.

27.  The Parties heligve that settlement of this matter is in the best interest of the
People of the State. Therefore, to setile this matter, the Claiment agrees to comply with

the terms and conditions of this Order.

28.  The Stipulation and Order are severable; should any provision be found invalid
the remaignder shall remain in full force and effect.

20.  The State Water Board is authorized to refer this matter directly to the Attorney

General for enforcement if the Claimant fails to perform any of its obligations under the
Stipulation and Oxder,

PURSUANT to Governmpent code section 11413.60, IT [S HEREBY ORDERED on
behalf of the State Water Resources Conteol Board.

g/ 0, Y

Thomas Howard, Executive Director Date
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