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L INTRODUCTION

This.Petition secks revie\y' of a Los Angeles Regional Water Quality Control
Board (“Regional Board”) order amending the Los Angeles County Mumnicipal
Stormwater Permit (“Permit”). In adopting this amendment, the Regional Board for the
first tifﬁe reduired municipal dischargers to strictly comply with a set of water quality
objectives outside of the “iterative process.” Tﬁe Regional Board took this action without
regard to this State Board’s prior precedents, the recommendations of this State Board’s
panel of experts, and EPA guidance., The amendment unlawfully impaosed Tequirements
on the permittees even thoﬁgh water quality in Santa Monica Bay was aiready improving
through the efforts of the pei’mittees, the permittees offered to work cooperatively with
the Regional Board to meet iis goals, and there was uncontradicted evidence that
compliance could ﬁot be achieved under the terms of the amendment as adapied.

. The purpose of the amendment is to reflect the provisions of the Dry Weather

Santa Monica Bay Beaches Bacteria TMDL (the “Dry Weather SMB TMDL”}.
Although petitioners share the goals of the TMDL, there are six deficiencies in the
Regional Board’s amendment and the procedure used to adopt it, all of which were. raised
af the hearing: |

1. The amendment is inconsistent with two other TMDLS adopted by the
Regional Board, the Malibu Creek and the Ballona Creek Bacteria TMDLs.

2. The Regional Board failed to clearly state that the amendment applied

solely to non-storm water discharges.
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-

3. The Regional Boafd erronep.uslyfexcluded the amendment’s requirements
7 ‘ B .
from the iterative process that govemns compliance with receiving water quality
limitations. '

4. The amendment appears to meke petitioners responsible for discharges of
other permittees, in direct contradic.tioh of this Board’s order approving the Dry Weather
SMB TMDL.

5. The amendment is not supported by the findings and evidence at the
hearing. Specifically, there is no ﬁnciin g that it is technically feasibl_e to comply with the
terms of the amendment, that the amendment can be achieved through the adoption of
contrals or programs that reduce pollutants to the maximum extent practicable (“MEP™),

or that compliance is reasonably achievable, and . there is no evidence la suppeort such

findings.

6. The Regional Board’s ilearing was not conducted in compliance with the’
California Administrative Procedures Act and the California Code of Regulations.

Based on these deﬁci‘en.ciés, the State Board should vacate the amendm_ent and
remand the matter back to the Regional Board for further heﬁ-r'ings. This will allow the
Regional Boar_d to revise the amendment in light of this Board's direction. It wiil‘ also
_allov;r the Regional Board to bonsidcr new evidence about sources of bacteriza at northern
Sarta Monica Bay Beaches, such as the evidence desc;ribed in the Regicnal Board’s
response to this.petition (see Regional Board’s Opposition at 20-21 ). This new gvidence

was not before the Regional Board when it adopted the amendment.
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Because the draft order addresses only the second and third issues identified
above, these comments will address those issues first. These comments will then address

why the other issues are also substantial and appropriate for this Board’s review.

IL.. THE WORDS “NON-STORM WATER” SHOULD BE ADDED TO MAKE
THE AMENDMENT CONSISTENT WITH THE REGIONAL BOARD’S
FINDINGS, THE STAFF’S STATED INTENT AND THE EVIDENCE
PRESENTED AT THE HEARING -

Petitioners requested that the Régibnal Board add the words“‘non'—storm water” to
Part 2.5 and, if the Regional Board were to adopt Part I.B, to that paragraph also on the
grounds that without this addition, Parts 1.B and 2.5 are ambiguous and there is nol
evidence in the record to support these parts as written.

In this regard, the draft order recognizes that Parts 1.B and 2.3 apply solely to

non-storm water. According to the draft order, “the challenged permit provisions do not

apply to storm: water flows.” (Draft Order at 7.) The draft order, however, declines to .
order the Regional Board to make the requested chan ges. ‘ Instead, the draft brder states
that the amendment’s provisions “are sufficiently clear.” (Draft Order at 6.)

To the contrary, Parts 1.B and 2.5 (as well as Part 2.6, which applies to Marina
del Rey) are not cléar. Parts 1.B and 2.5 refer to “Dry Weather flows” and “Dry
Weather,” not “non-storm: water.” No reader, including the public, agencies, courts, or
subsequent Regional Board members or stafl, would know that these provisions apply
solely to non-storm water based on their current wording. Neither the public nor the
regulated community should be required to comb through this Board’s decision in order
to know that these two paragraphs apply only to non-stormy water, This is especially
important because parties other than the Regidnal Board can seek to enforece the Permit,

see 33 U.S.C. § 1365, and third parties and the permittees are entitled ta a clear statement
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of the Permit’s requirements. If Parts 1.B and 2.5 apply only to. non-stonm \;«'ater, as
Regional Board staff testified (R.T. 282:11-14, 285:2-8, 36{}:18-.2'4)l and as this draft
| order finds, then the Parts 1.B and 2.5 should clearly so state.

Neve_ﬁhelcss, the Draft Order secks to jusiify refereﬁcé solely to dry weather on
the basis that the meaning of “Dry Wéather” in the SMB TMDL is equivalent to non-
storm water (Draft Order at 7). To the contrary, -it. is both facn_lally and legally erroncous
to equate “Dry Weather” within the mezning of the Driy Weather SMB TMDL with “non-
storm water” for the following reasons: | |

a. As a fac_tuai métte’r, ‘.‘dry weather” flows under the Dry Weather SMB
TMDL could include storm water. The Dry Weather SMB TMDL, defines “dry weather”
as those days \w*ith less than 0.1 inch of rain and those days not less than three days after a

rain day. “Rain days™ are defined as those with greater than 0.1 inch of rain. See Dry

Weather SMB TMDL., Table 7-4.2a. These definitions are mcorporated into the Permit
(Permit at 62 and 66).° Accordingly, discharges of rainwater from an MS4 during days.
where there has been rain, but less than 0.1 inch, or where there are discharges of water.
- composed of rain more than three'days after a rain day, are dischﬁgas of stormwater that.
occur. during days defined to be ;‘di'y weather” within the m;-aning of the Drj Weather
SMB TMDL. Petitioners have fequested this Board to consider the evidence set forﬂ;x in

the Declaration of Oliver Galang, submitted herewith. Mr. Galang verifies that thers can,

'R.T. refers to the reporter’s transcript of the Regional Board hearing. It is followed by
the page and line of the cited testimony. ' :

? Because of a subsequent amendment, the numbering of the pages in the current version
of the Permit are now different from the pagination of the Permit when it was amended in .
2006, Petitioners will cite to the pagination of the Permit in its current form.

-4-
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be stoﬁnwater flows from precipitation évents in storm drains. in the Los Angeles basin,
even on a day defined to be a “dry weather” day within the meaning of the TMDL.

b.  To the extent rainfall is held m dams or rescrvoirs and then released

- during dry weather, that water comes from rainfall and is thus “storm water.”. Again, this
means that there can be a discharge of storm waler that is stili. éubjeqt to the Dry Weather
SMB TMDL.

c. | As a legal matter, “storm water” is defined in the federal regulations to
include “suffac-e runoff and drainage.-” 40 C.ER. § 122.26¢(b3(13) defines stormwater to _
mean “'storm water runoff, snow melt runoff, and surface runoff and drainage.” If the
Ciean Water Act definition of “storm water” was; meant {o include oﬁly rainfzll, then the
reference to “surface runoff’ ‘and “drainage” would be superﬂﬁous.

The draft oraer further states that it declines to add the word “non-storm water” in

Parts 1.B and 2.5 because that language would deviate from the underlying Dry Weather

SMB TMDL wasteload allocation. That would only be the case, however, if the
wasteload allocation under the Dry Weather SMB TMDL-includes something more than
“non-storm water.” Of course, that was precisely the petitioners’ argument at the
‘Regiorial Board hearing, Petitioners argued to the Regional Board that it nmust cons.i.der
whether the permit amendment can be achieved thréugh the applicatioﬁ of the MEP
standard, and must be subject to the iterative process, because the allocaﬁon covered
more than simply non-storm watér.
Regional Board staff and the Regional Board rejected that position, insistiﬁg that -

the amendment was intended only to apply to non-storm water. Indéed, Regional -Board

staff was very clear that the amendment was intended to address only non-storm water
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discharges. Tc that :end, they testified that the amendment could be adopted witﬁout
reference to 33 U.S.C. § 1342(p)+&3)(]3)(iii) and its maximum extent practicable standard
because the amendment applied only to non-storm water. They further testified that the.
iterative process was not applicable because the amendment applied only {c non-storm
water.. (R.T. 74:14-22; 79:2-7; 79:22-80:2.)

In summary, if the amendment applies only to non-storm water, then the addition
of this word would not add any confusion, but would clarify what the Regional Board
did. On the other hand, if, as petitioners have demonstrated, the dry weather allocation of
the Dry Weather SMD TMDL includes more than non-storm water, and if it was the
Regional Board’s intention to inclorpm‘ate into the Permit a wasteload allocation that
includes all flows present on dry weather days, ie., both non-storm water and st&rm

water flows; then the record 1s insufficient to support the amendment. No evidence was

submitled by Regional Board staff on whether the ame-ndfnent oould. properly apply to
stormwater, including evidence on the MEP standard and the iterative ;;rocess. |
In order to make the amendment consistent with the Regional Board’s ﬁndings,
the staffs stated-intent, and the evidence presented at the hearing, the word “non-storm
water” should be added to both Parts [.B and 2.5. Altematively,'th-e resolution should be

vacated and the matter remanded to the Regional Board for further proceedings.

HOI. THE AMENDMENTS TO PARTS 1.B AND 2.5 ARE NUMERIC
EFFLUENT LIMITATIONS AND, UNDER THIS BOARD’S PRIOR
PRECEDENTS AND EPA GUIDANCE, SHOULD BE SUBJECT TO
THE PERMIT’S ITERATIVE PROCESS '

At the hearing before the Regional Board and in this petition, petitioners
requested that compliance with the amendment be achieved through the Permit’s iterative

process. The draft order declines to make the amendment subject to the iterative process
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and declines to recognize that the amendment imposes numeric effluent limits. The draft
order is erroneous in both respects.

A. The Amendment Should Be Subject To the Iterative Process

In In the Matter of the Petitions of Building Industry Association of San Diego

County and Western States Petroleum Association, State Board Order No. WQ 2001-15

("BIA”), the State Board was called upcn to address the incorporation of water quality
objectives into municipal stormwater permits. In that decision this Board held:

While we will continue to address water quality standards in
municipal storm water permits, we also continue to believe that the
iterative approach, which focuses on timely improvement of BMPs
is appropriate. We will generally not require “sirict compliance”
with water quality standards through numeric effluent limitations
and we will continue fo follow an iterative approach, which seeks
compliance over time. The iterative approach is protective of
water quality, but at the same time considers the difficulty of
achieving full compliance threugh BMPs that must be enforced
throughout large and medium storm sewer systems.

fd. at 8 (emphasis added, footnotes.om:?tted)‘

EPA, in ‘guidance entitled “Es'z‘ablislamg f’otal Maximum Daily Load (TMDL)
Wasteload Allocations (WLAs) For Storm Water Sources and NPDES Permit
Requirements Based on Those WiA4s” issued on November 22,2002, recommended the
same approach. EPA recognized thét numeric limits are neither feasible nor appropriate
given the variability of storm water runoff and the lack of knbwledge as to sources of

7 pollutants and the effective treatment for those poltutants. 7d. at 4-5.

The draft order proposes to {ind these authorities inapplicable on the grounds that

Parts 1.B and 2.5 apply solely to non-storm water and that they are receiving water

limitations, not numeric effluent limitations (Draft Order at 9-10).
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- First, the dré.ft order evidences an apparent lack of understénding about the
hydrology of the Los Angeles Watef Basin. The draft order a.ppears to reason that
because non-storm water is supposed to be “effectively prohibited,‘; there should be no
flows to Saﬁta Monica Bay on Summer ‘Dry Weather days that are variable and not easily
controlled, one of tﬁé_main reasons for applioaﬁon of an iterative process,

In ﬂle Los Angeles basin, however, hows st ;:xist during the summer in fhe
storm drains and water courses. Evidence of these flows is before this Board. As set
forth in ﬂle staff report that was prepared in support of the Dry Weather SMB TMDL,
“[m]any of the canyon creeks and.storm drains to Santa Monica Bay flow during both
wet and dry weather. Dry weather flows are not directly att‘ribﬁtable to precipitation, but

rather to natural springs, over-irrigation of lawns and other activities in the watershed.”

(Staff Report at 17.)

| Second, as petitioners testified before the Regionzal Board,.petitioners and other
permittees have implemented an extensive program to achieve bacteria water quality
objectives, including source identification and construction of 20 low-ﬁqu diversions in
the Santa Monica Bay watershed for summer dry weather. .Simply installing a diversion
structure, however, does not assure immediate compliance and there are many locations
where diverting the'discharge is not possible because no sanitary séwer line exists for a
diversion structure to tie into (R.T. 126:14-24: 129:15-130:9, 244:19-148:10'). Moreover,
the sources of bacteria present at many of the compliance locations are unknown, making
climination of the bacteria from the discharge difficult (R.T. 130:10-16; ]98:-11—19,

199:7-22, 202:7-17, 202:18-204:2). The iterative approach is protective of water quality
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.While at the samec time recognizing the technical difficulties and unknowns faced by
petitioners and other permittees in achieving full compliance.

Third, making the amendment subject to the iterative process é.lso is consistent
with this Board’s decision in B4, Bl was directed to the implementation of receiving
waters limitations. It did not distinguish between storm water and non-storm water
discharges, znd there is no reason to introduce that distinction where the issue is
achievement of receiving water limitations in comple)g systems.

This Board in B/A alsé explicitly-rejected the concept that the tterative précess
should not apply to a discharge grohibition sirhply because it related to a receiving water

limitation. In BIA, the discharge prohibition prohibited discharges that *cause or

contribute to exceedances of recsiving water quality objectives.” (BIA, at 5). Part 1.B, at |

issue here, is similar. It prohibits *discharges of summer dry weather . . . that cause or
contribute o exceedances of the bacteria receiving water limitations in Part 2.5 . . .0t As
this Board held in Bl4, the iterative process must apply to such a prohibition. Id. at 9.
Finally, contrary to the draft order’s assertion, making compliance with the permit
amendment subject to the iteratigfe process does not conflict with federal law. - As noted,
EPA has issued guidazice in ﬁlﬂch it specifically rec-.ommends that wasteload allocations
not be reﬂected in stormwater permits as numeric effluent limits, bﬁt instead as best
manﬁgement practices with .an “iterative™, adaptive management BMP zpproach.
V'Esrabfishing Total Maximum D{Iib’ Load (TMDL) Wasteload Allocations (WILAs) Jor
Storm Water Sclvur-ces and NPDES Permit requirements -Vbaslec! on those WLAs (November
22, 2002) at 5. The Clean Water Act requires municipal permits to include a provision

that effectively prohibits “discharges of non-storm water discharges into the storm
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sewers.” 33 U.S.C, § 1342(p)(3)(B)ii) (emphasis added). This section of the statute
does nat addfcss discharges from an MS4 into receiving waters. Similarly, it is the
discharge from the MS4, not nto it, that is the subject of this Board’s BIA decision.
Here, there is the potential for flows from storm drains and water courseé to enter into
Santa Monica Bay even during Dry Weather. The iterative process recognized In B{*fi is
properly applicable to those flows.

B. The Amendment Does Impose Numeric Effluent Limitations

The draft order is also incoirect when it states that the amendment does not

impose numeric effluent limitations. Part 1.B prohibits discharges of Summer Dry
Weather flows into Santa Monica Bay that cause or contribute o an exceedance of the
receiving water limitations in Part 2.5 (Permit at 22). Part 2.5 states:

During Sununer Dry Weather there shall be no discharge of
bacteria from MS4s into the Santa Monica Bay that cause
or contribute to exceedances i the Wave Wash :of the
applicable bacteria objectives. The applicable bacteria
objectives include botli single sample and geometric
bacteria objectives set to protect the Water Contact
Recreation (REC-1) beneficial use, as set forth in the Basin
Plan.

- Permit at 24.

The applicable bacteria objectives are numeric: They are

Geometric Mean Limits (Thirty Day)

Total coliform density shall not exceed 1,000/100 ml.
Fecal coliform density shali not exceed 200/100 ml.
Enterococcus density shall not exceed 35/100 ml.

ocop -~

Single Sample Limits
Total coliform density shall not exceed 10,000/100 ml.

Fecal coliform density shall not exceed 400/100 ml.

Enterococcus density shall not exceed 104/100 ml.

Total coliform density shall not exceed 1,000/100 ml, if the ratio of fecal-
to-total coliform exceeds 0.1. o

e o

-10-
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Regional Board R'esol_ution No. 01-018 (Octaber 25, 2001}
| In other words, Parls 1.B and 2.5 prohibit discharges -that result }11 exceedances of
the following ngmeric bacteria densities (a)ona roi]ing thirty day geometric mean, total
coliform de_nsity in excess of 1,000/100 ml; fecal coliform densi;y in excess of 200/100
ml; enterococcus density in excess of 35/100 ml: and (2) single samples With total
coliform density of excess of 10,006/100.ml; fec;al coliform density in-excess of 400/100
ml; enterococeus density in excess of 104/100 ml; and total coliform density in exces.s of_
1,000/100 m! if the ratio of fecal-to-total coliform exceeds 0.1.

Nevertheless the draft order étates that these are not numeric limitations because
they are directed at the quality of the réceivillg water and not discharges to it (Draft Order
at 10). According to the dfaﬁ.drder, *the contested provisimﬁ do not .impose a numeric

limitation measured at a peint source outfall.”

This statement is incorrect. The amendment specifically does impose a numeric
limitation measured at a point source outfall, namely tie point at which a storm drain
empties into the ocean. As the draft order recognizes, under the amendment compliance

- is measured at the wave wash. The Dry Weather SMB TMDL and the Permit define the
“wave wash” to mean “the point at which a siorm drain or creek. empties and the effluent
from the storm drain initially mixes with the receiving ocean water.” (Permit at 70
(emphasis added).) Thus, with respect to at least some storm drains, the. limitation is

being enforced precisely at a point source outfall, i.e., where the storm drain empties into

-11-
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Santa Monica Bay.” This is a numeric limitation imp.osed on these storm drains at their
point of discharge.

The draft order is therefore in error when it states that the amendment does not
establish numeric limitations at the point of discharge to the receiving water. .The
amendment imposes precisely that limitation: with respect to-ai least some storm drains,
it imposes a nﬁmeric standard that can not be exceeded at the specific point where the
storm drain empties into Santa Monica Bay. |

Finali}’, as set forth in Petitioners’ Statement of Points and Authorities, this
Board’s panel of experts on numeric effluent limits in storm water permits specifically
concluded that numeric effluent limits should not be includad in stormwater permits, See
Statement of Points and Authorities at 15-16. This recommendation should not be

ignored the first time its application is at issue.

IV. IT IS NECESSARY AND APPROPRIATE FOR THIS BOARD TO
MAKE THE AMENDMENT CONSISTENT WITH OTHER TMDLS*

The relationship between the dry weather SMB TMDL and the Malibu Creek and
Ballona Creek Bacteria TMDLs \;’VaS raised by petitioners at the hearing on the
amendment. Three of the Dry Weather SMB TMDL monitoring sites are located at the
mouth of Malibu Creek, and one monitoring site is located at the mouth of Ballona
Creek. Petitioners requested that these four sites, and any others impacted by discharges
from these creeks, be excluded from the amendment because compliance at thesé sites

could be dependent on the reduction of bacteria discharge from the creeks themselves and

> As defined by the federal regulations, “outfall” means a point source as defined by 40
C.F.R. 122.2 at the point where a municipal separate storm sewer discharges to waters of
the United States . ...” 40 C.F.R. § 122.26(b)(9).

-12-
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compliance with the Malibu Creek and Ballona Creek Bacteria TMDLs was not required
until 2009 and no earlier than 2012, respectively.

This was not the first time that petitioners had raised this issue. The Regional
Board adoptéd the Malibu Creek Bacteria TMDL in 2004 and the Ballona Creek Bacteria
TMDL in 2006, and petitioners raised the interrelationship between these TMDLs and the
Dry Weather SMB TMDL at those hearings. The Regional Board at those hearings said
it would address this relationship. For example, in adopting the Malibu Creek Bacteria
TMDL, the Regional Board said that, “to be consistent with the Santa Mﬁnica Bay
(SMB) Beaches TMDLs, the Regional Board intends to reconsider this TMDL in
coordination with a reconsideration of the SMB Beaches TMDLs.” See Attachment A to
Resolution No, 2004-19, p. 6 (Decembér 13, 2004). Ballona Creek Bacteria TMDL
contains a similar statement. See R¢gional Board Resolution No. 2066-011, Attachment
A, p. 7 (June 6, 2006). At the hearing on the amendment, however, the Regional Board
declined to make any modification to the compliance monitering sites impacted by
Malibu or Ballona Creeks. Thus, even though compliance at the mouth of Malibu and
| Ballona Creeks is -addressed in the Malibu Creek and Eaﬁona Crecsk TMDLs, which
reﬁuire compliance in 2009 ‘ and 2012 or later, the amendment requires current
compliance ai the mouths of Malibu Creek and Ballona Creek.

To eliminate this incoﬁsistellcy, petitioners requested that the amendment be

modified to exclude from the Dry Weather SMB TMDL the monitoring sites at the mouth

* On December 23, 2007 petitioners’ filed a request 1o file a reply pleading. In that
request, petitioners responded to several assertions made by the Regional Board and the
Santa Monica Baykeeper in their opposition papers on this and the other issues.
Petitioners request that the Board consider petitioners request and the arguments made
therein in conjunction with this and the other issues. -

-13.
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‘of Malibu and Ballona Creeks. This inconsistency ari_mng the TMDLs is a substantial
issue and appropriate for review by the State Board.
It should be noted that in the Regional Board’s responée to this petition, the

Regional Board argues that there is new evidence that the monitoring sites at the mouth

of Malibu and Ballona Creek are not impacted by the creeks themselves (Regional Board
Response at 20-22). There 1s no citation 1o the record for these assertions. Indeed; there
is no evidence in the record to support these assertions because no such evidence was
presented at the hearing. The fact that this new evidence exists supports tlie petitioners’
request that the State Boérd vacate the Regional Boarc‘l. order. and remand it for further
proceedings. If the State Board does so, the Regional Board can then take this evidence

into consideration in determining how to incorporate the TMDL into the permit.

Y. THE AMENDMENT IS INCONSISTENT WITH THIS BOARD’S
ORDER APPROVING THE DRY WEATHER SMB TMDL

The State Board approved the Dry Weather SMB TMDL on Sep.tember 19, 2002.
State Board Resolution No. 2002-0149. In response to comments made by parties at that
time, this Board specifically addresée-d whether one permittee cou]& be held responsible
for ancther permittee’s discharges. This Board held it éou_.ld not. This Board stated,
“f Wasteload Allocations] are only enforced for a discharger’s own discharges, and .then
only in the contexi of its National Pollutant Discharge Elimination System (NPDES)
permit . . . State Board Resolution No. 2002-0149, 9 9 (emphasis added).
The Regional Board ignored this Board’s order. Current footnote 3 (nﬁzﬁbered as
footnote 4 in 2006) provides that “All Permittees within a sﬁbwatershed of the Santa

Monica Bay watershed management area . . . . are jointly responsible for compliance

-14-
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with the limitations impesed in Table 7-4.1 . . . . Permit, footnaote 3, p. 22 (emphasis
added).
The Dry Weather- SMB TMDL applies to municipal dischargers, Caltrans, and

three POTWs (Regional Board Resclution No. 2002-04, Attachment A, p. 4). Petitioners

do not have authority‘ or contral over these dischargers. The footnote nevertheless
appears to make petitioners responsible for exceadances in the watershed management
arca regardless of whether they have any responsibility for the cause éf the exceedance.
This provision is directly contrary to State Board Resolution No. 2002-0149. (This
provision in footnote 3 is also unlawful for the reasons stated in Petitioner’s Stafemcnt of
Points and Authorities in support of Petition for Review at 19.) This Board should order
the Regional Board to strike the last sentence of current footnote 3 from the Permit or this

Board should strike the provision itself.

VI. THE AMENDMENT IS NOT ADEQUATELY SUPPORTED BY THE
FINDINGS AND THE FINDINGS. ARE NOT SUPPORTED BY THE
WEIGHT OF THE EVIDENCE '

Any amendment to the Permit must be supported by adequate findings and those
.ﬁndings must be supported by the weight of the evidence. Water Code § 13330 and
Code of Civil Procedure § 1094.5. This amendment does not meet this requirement;

The Regional Board was required to make the following findings to support the

amendment:

1. A finding identifying the source of the bacteria that is causing any
exceedance.

2. | A finding that it is technically feasible for the permittees to bomply with

the terms of this amendment.

-15-
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3. A finding that the terms of the amendment can be met through cost-
effective programs that will be accepted by the public.

4. A finding that the amendment will not require the permittees to adopt

controls or implement programs that go beyond the maximum extent practicable standard
applicable to municipal stormwaier permi_ts, 33 U.S.C. § 1342(p)(3)(B)(iii) in ordér .to
comply with the amendment. |

5. A finding that the terms of the amendment are reasonably achievable.

6. To the extent the Regional Board finds that Cdlnpliance would require
programs or controls that g0 béyond the MEP standard, a finding that the Regional Board
has considered all factors set forth in Water Code Sebtion 13241, including (a) the
environmental characteristics of the hydrographic unit under consideration, including the
quality of water available thereto, (b) water quality conditions that could reasonably be
achieved through the coordinated control of all factors which affect water quality in the
area, and (c) economic considerations.

7. A finding that the amendment is reasonable in light of the Water Code _
Section 13241 factors.

| Xavier Swamikannu of Regional 'Board‘ staff testified that, from the staffs
perspective, it Was not necessary to identify the source of bacteria, to determine whether
it was technically feasible to comply with the amended Permit, to determine that‘
compliance cou.ld be achieved in accordance with the MEP standard, or to determine that
compliande with the amendment was re.asonably achievable. He testiﬂed..that none of

these findings were necessary because the amendment was sifnply adopting the TMDL
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(R.T. 291:10-24; 23:5-15; 293:20-24; 294:21-295:6). The Regional Board apparently
accepted this view because no such findings were included in the amendment.

To the extent that Dr. Swamikannu testified that these matters wers considered

when the Tl\/IIjL was adopted, however, he was clgarly wrong. It is the position of the
State Board | and the Regional Board that compliance with MEP and these other
considerations are not required when adopting a TMDL. ‘The Court of Appeal accepted
this position in City of Arcadia v. State Water Resources Control Board, 135 Cal.App.4"
1392, 1429. The Regional Board staff’ co-'nﬁrmedrthat MEP was not a_censideration when
the Regional Board adoptéd the ny Weather SMB TMDL (R.T. 280:17-20).

Coﬁtrary to Dr. Swamikannu’s testimony, the adoption of a municipal stormwater
permit, including any amendmént thereto, is governed by 33 U.S.C. § 1342(pm)(3)(B)(iD),
which includes the MEP standard To the extent that the Permit tncludes |equnements
that go beyond the Clean Water Act’s requirements, the Rewlonal Board must also
consider all the factors set forth in Water Code § 13241. City oj”Bu:‘bank v. State Waler
Resources Control Board {2005) 35 Ca1.4“"' 613, 618.°

The issue of whether municipal stormwater permit amendmeﬁt is supported by the
findings and the evidence is a substantial one, and clearly one appropriate for review by
this_ Board. This is a substantial issue_ because the permit or penmit amendinent hearing is

the only time that the Regional Board is calied upon 1o determine whether the permit’s

5 In light of the Regional Board staff’s position that the Regional Board did not need to
make findings with regard to the source of bacteria, feasibility, MEP, whether the
amendment’s terms were reasonably achievable, or the factors under Water Code §
13241, Regional Board staff introduced nc evidence on these points. In contrast,
petltloners submitted evidence that the source of bacteria is not yet known and therefore
it is not known how or whether the amendment terms can be achieved. Thus, there 1s no

~ evidence on which the Regional Board could have made these findings, even if it desired
to do so.
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terms are consistent with the MEP. As noted above, MEP 1s not considered when the
TMDL is adopted. If MEP is not the subject of consideration when a TMDL is adopted,

and t}ﬁs Board is going to take the further position that MEP is alsc not a proper subject

when the TMDL is incorporated into a permit, then a permittee will never have the
opportunity to have the Regional Board address whether the incorporationl of the TMDL
is consistent with the MEP standard. |

As noted above, the MEP standard applies to a// discharges from an M3S4. 33
U.SC. § 1342(}))(3)(B){iii). Additionally, as set forth above, dry weather discharges
within the meaning of the Dry Weather SMB TMDL could contain more than just “non- .
storm water.” It was therefore incumbent upon the Regional Boa.r.d to. make findings on
the issues set forth above.

In this regard, it isrnot clear whether the last pafagraph in the draft order is
directed solely to the iterative process or whether it has broade:f implications. The draft
order states that the proposed result would not necessarity be different for municipal
stormwater discharges subject to a TMDL. To the extent that this paragraph is intended
to be construed as providing that a TMDL applicable to stormwater disél1a:ges could be
ameqded into a municipal stonﬁw:atea‘ permit without regard to MEP and without the

Regional Board making the findings set forth above, such an implication 1s error.

VIl. THE REGIONAL BOARD’S HEARING WAS NOT CONDUCTED IN

' ACCORDANCE WITH THE APPLICABLE SECTIONS OF THE

CALIFORNIA ADMINISTRATIVE PROCEDURES ACT AND THE
CALIFORNIA CODE OF REGULATIONS

Title 23, Section 648 of the California Code of Regulations provides' that all
adjudicative proceedings before the regional boards shall be governed by the California

Code of Regulations, Chapter 4.5 of the Administrative Procedure Act (“APA”)
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(oornmenciﬁg with Section 11400 of the Government Code), Sections 801-805 of the
Evidence Code, and Section 11513 of the Government Code. 23 Cal.CGde Reg: 648(b).
As set forth in Petitioner’s Statement of Pbints and Authorities in Support of Their
Petition and Petitioner’s Supplemental Statement of Points and Authorities, the hearing
was not conducted in accordance v;fith these statutes and regulations.

Specifically:

(nH The Regional Board’s counsel simultaneously served as counsel to the
Regional Board and as counsel to Regional Board staff, actively advocating for the

_ proposed amendment. This dual capacity violated both the APA and due process and, in

itself requires the permit amendment to be sct zside and 2 new hearing held. £.g.,
Nightlife Partners, Lid. v. City afBew-'ér’{y Hills (2003) 108 Cal.App.4™ 81, 50-93, 98,

(2) Pctitioners were denied the right to present evidence a,nd.to Cross examine
witnesses; and

(3 The Regional Board did not disclose the record it intended to rely on untit

three business day before the hearing.
VIII. CONCLUSION

As petitioners stated at the hearing before the Regional Board, petitioners share
the goals of the Dry Weather SMB TMDL. To that ehd, petitioners have been working to
achieve compliance with the ’fMDL since before it became effective. Petitioners’ efforts
have included constructing many low-flow diversions and assisting other jurisdictions to

install low-flow diversions or to otherwise comply with the TMDL.
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In order for the TMDL. to be effective, municipal permittees and the Regional
Board should join together in its implementation. Such a partnership will not exist,

however, if permit amendments are punitive.

For the foregoing reasons, the draft order should be modified to provide that thg
~ permit amendment be set aside énd the matter remanded to the Regional Boardl for further
proceedings. Altematively, the State Board should revise the permit amendment by {1)
eliminating or modifying Part 1.B, including foomote 4; (2) providing that Part 2.5, and
Part 1.B if n is nof deleted, are subiect to the iterative process; (3) adding the words “non-
storm water” to Parts 1.B and 2.5; (4) clarifying that sites impacted by discharges from
Malibu ‘and Ballbna Creeks are not to be used as monitoring sites for determining
compliance with the Dry Weather SMB TMDL; and {5) providing that any further permit
amendment proceedings be full and fair and in compliance with the applicable statutes
and regulationsl.
Dated: June 35, 2009 : ROBERT E. KALUNIAN, Acting County Counsel

JUDITH A. FRIES, Principal Deputy

BURHENN & GESTLLP
HOWARD GEST '
DAVID W. BURHENN

By: /ré/ —fe
Howard Gest
Attorneys for Petitioners
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STATE WATER RESQURCES CONTROL BOARD

In. the Matter of the Petition of

THE COUNTY OF LOS ANGELES
AND THE LOS ANGELES COUNTY
FOR REVIEW OF CALIFORNIA
REGIONAL WATER QUALITY
FLOOD CONTROL DISTRICT
CONTROL BOARD, LOS ANGELES,
REGION, ORDER NO. R4-2006-74

N T S

SWRCB/OCC FILE A-1780

PETITIONERS REQUEST THAT
THE STATE BOARD
CONSIDER SUPPLEMENTAL
EVIDENCE; DECLARATION
OF OLIVER GALANG, P.E.

[23 C.C.R. § 2050.6]

Petitioners County of Los Angeles and Los Angeles County Flood Control-

District hereby request that the State Board consider the evidence set forth in the attached

Declaration of Oliver Galang, P.E.
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Pursuant to 23 C.C.R. § 2050.6, petitioners state as follows:

1. The evidence presented demonstrates that stormwater from a precipitation

related event can be present in storm drains in the Los Angeles County water basin even

on a “dry day” within the meaning of the Santa Monica Bay Beachés Bacteria TMDL.
2. The Statc Board should accept the supplemental evidence for the

following reasons:

(2) This evidence addresses a factual assertion set forth in .the draft
Order, which factuai assertion is used to support the reasoning of the érder. This -factual
assertion is that “[alny discharges during such idry weather days would not be
precipitation-related.” (Draft Ord_ef at 7). As set fo_rth iﬁ the declaration, ﬂows. in the
storm drain, and thus discharges, could occur from a precipitation related event, even
though the day is defined to be a “dry weather” day..

(b)  This eﬁidence was not presented to the Regional Board because the
wii:nesses before the Regional Board stated that the permit amendment was meant to
address only non-stormwater. It was only when the Regional Board declined to include
the word non-storm water in the bermii amendment that the issue of v;fhether the permit
could be applied to both stormwater and non-storm water arose. The specific factual |
issue addressed by this additional evidence is raised by the State Board’s draft order.

The State Board’s décision should be based on a correct factual _record.

Accordingly, petitioners request that the State Board admit this supplemental evidence

into the record..
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Dated: June 3 , 2009

ROBERT E. KALUNIAN, Acting County Counsel
JUDITH A. FRIES, Principal Deputy

BURHENN & GEST LLP
HOWARD GEST ‘_
DAVID W. BURHENN

By: /m

Howard Gest
Attorneys for Petitioners
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DECLARATION OF OLIVER GALANG, P.E.

I, Oliver Galang, P.E. hereby declare:

1. I am a senior civil engineer employed by the Los Angeles County
Department of Public Worké. I am currently the scction. head of the Data Managcment
Section cf the Watcrshed Management Division of the Los Angeles County Department.
of Public Works, My duties as section head include oversesing the collection and
analysis of water quality sampling dara, inclUd'ing the data collected pursuant to the Santa
Monica Bay Beaches Bacterial TMDLs Coordinated Shoreline Monitoring Plan. Thus
includes determination of whether a day is to be considered a *‘dry weather” or “rain day”
under that monitoring plan.

2. I have personal knowledge of the matters éet forth herein and, if called to
testify, could and would testifjr competently thereto.

3. The Dry Weather Santa Monica Bay Bacteria TMD-L states thgt dry..
weather days are defined as those with less than 0.1 inch of rzﬁn and those days not less
than three days after a rain day. Rain daysr are deﬁned as those with greater than 0.1 inch
-of rain. |

4. Ir a letter dated November L, 2004 from the Exescutive Officer of the Los
Angeles Regional Water Quality Control Board to the Sania Monica Bay Beaches
Bacteria Technical Steering Committee, the Executive Officer directed that the rain
gauge at the University of Southern California be used to detennine.whe‘ther there is a
dry or w;et weather condition under the Sé.nta Monica Bay Beach Bacteria TMDL.

5. Given the location of the U.S.C. rain gauge, 1! is possible for there to be

less than (.1 inch of rain measured at the rain gauge, resulting in a “dry weather” day
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within the meaning of the Szuta Monicz Bay Beaches Bacteria TMDL, but more than 31
inch of rain. in other areas of the watershed. In such a case thexve ocﬁld be flow i stonn
drains from raiu even ona “dry day.”

6.  Acncordingly, it is possible to have flows in stonn drains that have resulted
from a precipitation event, even though the day is consicered to be a dry weatlier day
within the meaning of the Dry Weather Santa Monica Bay Beaches TMDL.

1 declare undier the penalty of perjury under the laws of the State of Califoria that
foregoing is true and correct.

Executed this 2 day of June, 2009 at Alhambrz, California.




