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Ms. Jeanine Townsend
Clerk to the Board
State Water Resources Control Board SWRCB EXECUTIVE
1001 I Street, 24th Floor
Sacramento, CA 95814

Re: Legal Comments on May 4, 2009 Draft State Board Order for File/Petition No.
A-1780

Dear Ms, Townsend:

These legal comments are being submitted on behalf of the Cities of Downey and Signal
Hill, and the ad hoc group of cities known as the Coalition for Practical Regulation1 (hereafter
collectively “Cities”), with respect to a Draft Order dated May 4, 2009 and proposed by the State
Board in Jn The Matter of the Petition of the County of Los Angeles and Los Angeles County
Flood Control District, SWRCB/OCC File No. A-1780 (“Petition”). The Cities are permittees
under the existing municipal separate storm sewer system (“MS4”) National Pollutant Discharge
Elimination System (“NPDES”) permit (“NPDES No. CAS0040017) in issue, and have an
interest in the outcome of this Petition, as the Cities may become subject to future total
maximum daily loads (“TMDLs”) to be referenced in either the existing Municipal NPDES
permit, or in future Municipal NPDES permit(s) to be issued by the Regional Board. The Cities
request that these comments be made a part of the administrative record in connection with this
pending Petition, and ask that the Comments be forwarded on to the Chair and members of the
State Board prior to the upcoming hearing scheduled for August 4, 2009.

! The Coalition for Practical Regulation also known as “CPR” is an ad hoc group of
municipalities in Los Angeles County committed to obtaining clean water through cost-effective
and reasonable storm water regulations, and consists of the following Cities: Arcadia, Artesia,
Baldwin Park, Bell, Bell Gardens, Bellflower, Carson, Cerritos, Commerce, Covina, Diamond
Bar, Downey, Gardena, Hawaiian Gardens, Industry, Irwindale, La Canada Flintridge, La
Mirada, Lakewood, Lawndale, Monterey Park, Norwalk, Palos Verdes Estates, Paramount, Pico
Rivera, Pomona, Rancho Palos Verdes, Rosemead, Santa Fe Springs, San Gabriel, Sierra Madre,
Signal Hill, South El Monte, South Gate, South Pasadena, Vernon, Walnut, West Covina, and
Whittier.
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The legal comments discussed herein are not intended to be a comprehensive discussion
of all legal defects with the Draft Order, but address only the more significant defects the Cities
believe exist with the Draft Order. In fact, the Cities believe there are other legal defects in the
Draft Order which are not raised here, but which have been raised by the County Petitioners in
their briefing on the issues. Based on the comments set forth herein, as well as the attached
exhibits, and based on the previous exhibits and contentions made by the County Petitioners, the
Cities respectfully request that the Draft Order not be issued, and that instead an Order be issued
granting the Petition and providing for the issuance of relief consistent with the relief requested
in the Petition and the comments below. The Draft Order should not be issued, in part, as a
result of the following legal defects with such Order:

(1) Any incorporation of a TMDL into a Municipal NPDES permit for the Los
Angeles Region is premature at this time;, in light of the Orange County Superior Court’s recent
decision in City of Arcadia v. State Board, OCSC Case No. 06CC02974, Fourth Appellate
District Case No. G041545 (the “Arcadia Case”). Given the decision in the Arcadia Case, no
new TMDLs should be further developed and no existing TMDL should be incorporated into the
operative Municipal NPDES permit or permits, until such time as the Arcadia Case has been
finally resolved.

(2)  The maximum extent practicable (“MEP”) Standard under the Clean Water Act
(“CWA” or “Act”) applies to all “discharges of pollutants” “from” a municipal separate storm
sewer system (“MS4”), regardless of whether the pollutants contained within the discharge arose
from “storm water” or “non-storm water.”

3 The Draft Order improperly treats “dry weather” as “non-stormwater,” ignoring
the clear definition of the term “storm water” in the federal regulations, and thus improperly
attempting to require strict compliance with the waste load allocations (“WLAs”) in the TMDL,
and going beyond the MEP standard provided for under federal law.

(4)  Federal law and State policy do not require or even recommend compliance with
TMDLs through the use of numeric limits, ie., strict compliance with WLAs in a TMDL.
Instead, both State and federal policy provide for compliance with TMDLs through the use of
iterative MEP-compliant Best Management Practices (“BMPs”), and not through strict
compliance with WLAs (which are a form of numeric effluent limits).

(5) Any amendment to an NPDES permit, whether incorporating a TMDL or
otherwise, as confirmed by the California Supreme Court in the City of Burbank v. State Board
(“Burbank™) (2005) 35 Cal.4th 613, can only be adopted once the factors and considerations
required under Water Code section 13241, as well as section 13000, have been met.
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(6)  Any TMDL incorporated into a municipal NPDES permit in a fashion that is not
otherwise required by federal law, cannot be imposed unless the State first provides funding for
this non-federal mandate, in accordance with the requirements of the California Constitution.

I THE INCORPORATION OF A TMDL INTO ANY MUNICIPAL NPDES
PERMIT FOR THE REGION IS PREMATURE AT THIS TIME.

Any incorporation of a TMDL into a Municipal NPDES permit for the Los Angeles
Region is premature at this time in light of the Orange County Superior Court’s recent decision
in the Arcadia Case. The incorporation of a TMDL into a Municipal NPDES Permit is, in effect,
the final step in the process of seeking to enforce Water Quality Standards (*Standards™) as
against storm water dischargers. (The term “storm water,” hereafter “Stormwater,” plainly
includes “urban runoff” as discussed below.) As recognized by the Court of Appeal in City of
Arcadia v. State Board (2006) 135 Cal.App.4th 1392, 1404, “[a] TMDL must be ‘established” at
a level necessary to implement the applicable water quality standards.” (4/so see City of Arcadia
v. EPA (N.D. Cal. 2003) 265 F.Supp.2d 1142, 1145 [*each TMDL represcnts a goal that may be
implemented by adjusting pollutant discharge requirements in individual NPDES Permits or
establishing nonpoint source controls.”].)

In the recent Arcadia Case, a number of the Cities successfully challenged the propriety
of the Standards in the Basin Plan, and particularly the Water Boards’ failure to conduct a Water
Code section 13241/13000 analysis during the course of the 2004 Triennial Review, and to
correct the improperly designated “potential” use designations in the Basin Plan. As discussed
below, the Superior Court determined that the State and Regional Boards were required to
conduct this 13241/13000 review in relation to Stormwater, and to make appropriate revisions to
the Standards, including deleting the “potential” use designations.

Thus, any consideration of the incorporation of a TMDL into a Municipal NPDES Permit
for the Los Angeles Region, should be delayed until such time as the propriety of the Standards
upon which the TMDL is based, have been reviewed and revised in accordance with the Superior
Court’s determinations. Moreover, although the Arcadia Case is presently on appeal, at a
minimum, in light of the significance of the Court’s rulings that the “potential” use designations
are improper and are to be replaced with other more appropriate use designations, and given that
other changes to the Standards may be necessary once the review under Water Code sections
13241 and 13000 has been completed, any decision to attempt to enforce existing Standards
through the incorporation of this bacteria TMDL or other TMDLs, into a Municipal NPDES
Permit, should, at a minimum, be delayed until such time as the Arcadia Case has been finally
decided. To proceed with the incorporation of the subject TMDL into the existing NPDES
Permit, blindly, understanding that the Standards supporting the TMDL may be defective, and
thus, that the TMDL itself may need to be revised, is arbitrary and capricious action that will
only lead to further litigation.

227/065121-0080
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In the Arcadia Case, with respect to the propriety of the Standards in the existing Basin
Plan, as they are to be applied to Stormwater, in a Notice of Ruling/Decision dated March 13,
2008 (Exhibit “1,” hereafter “Decision”), the Orange County Superior Court, the Honorable
Thierry P. Colaw presiding, held, among other things, as follows:

The Standards cannot be applied to storm water without
appropriate consideration of the 13241/13000 factors. There is
no substantial evidence showing that the Boards considered the
13241/13000 factors before applying the Standards to storm
water in the 1975 Plan Adoption, the 1994 Amendment, or the
2002 Bacteria Objective. ... They must be considered in light
of the impacts on the “dischargers” themselves. The evidence
before the court shows that the Board did not intend that the
Basin Plan of 1975 was to be applied to storm waters when it
originally was adopted. The Respondents admit this. “[T]he
regional board considered storm water to be essentially
uncontrollable in 1975.” [Citation.] This was confirmed by
the State Board in a 1991 Order when it stated: “The Basin
Plan specified requirements and controls for ‘traditional’ point
sources, but storm water discharges were not covered ... The
Regional Board has not amended the portions of its Basin Plan
relating to storm water and urban runoff since 1975.
Therefore, we conclude that the Basin Plan does not address
controls on such discharges, except for the few practices listed
above. Clearly, the effluent limitations listed for other point
sources are not meant to apply.” [Citation.] There is no
substantial evidence in the record to show that the Boards have
ever analyzed the 13241/13000 factors as they relate to storm
water. (See Exhibit “1,” Decision p. 5-6; bolding in original.)

Similarly the Superior Court found that the Water Boards’ dévelopment of Standards
based on mere “potential” uses, was inappropriate, holding:

Section 13241 does not use the word “potential” anywhere in
the statute. It does describe the factors previously discussed
and specifically states that a factor “to be considered” is “Past,
present, and probably future beneficial uses of water.” Water
C. § 13241(a).
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The real problem is that basing Standards on “potential” uses
is inconsistent with the clear and specific requirements in the
law that Boards consider “probable future” uses. It is also
inconsistent with section 13000 which requires that the Boards
consider the “demands being made and to be made” on state
waters. (Water C. § 13000 emphasis added.) The factors listed
by the Legislature in 13241 were chosen for a reason. Bonnell
v. Medical Bd. Of California (2003) 31 Cal.App.4th 1255, 1265
[courts will “not accord deference” to an interpretation which
“is incorrect in light of the unambiguous language of the
statute”]. Respondents have acted contrary to the law by
applying the vague “potential” use designations to storm
water. (Exhibit “1,” Decision, p. 5.)

Accordingly, the Cities respectfully request that the subject TMDL, and any other
TMDLs, not be incorporated into the subject Municipal NPDES Permit, or any future Municipal
NPDES Permits, until such time as a final decision has been rendered in the Arcadia Case, and if
the Superior Court’s decision is upheld, until such time as the Judgment and Writ of Mandate
issued in that case, have been complied with. (See Exhibits “2” and “3” hereto, the Judgment
and Writ of Mandate entered in the Arcadia Case by the Superior Court.)

1L THE DRAFT ORDER WRONGLY SEEKS TO AVOID APPLICATION OF THE
MFP STANDARD BY IMPROPERLY TREATING “DRY WEATHER” AS
“NON-STORM WATER”

A, The MEP standard Under the Clean Water Act Applies to All “Discharges of
Pollutants” From the MS4, Regardless of Whether the Pollutants in the
Discharge Arise from “Stormwater” or “Non-Stormwater.”

It is clear from the plain language of the Clean Water Act that any attempt to exclude
“dry weather” from the definition of “Stormwater,” does not in any way result in the Boards
having additional authority under State or federal law to impose strict “numeric effluent limits”
on the County Petitioners or the Cities. To the contrary, the Clean Water Act expressly applies
the MEP standard to all “pollutants” discharged from the M34, whether they are classified as
“non-stormwater” or “Storm water.” Although “non-stormwater” is required to be “cffectively
prohibited” from entering “into” the MS4, the CWA clearly does not treat discharges “from” the
MS4 any differently if the “pollutants” in issue arose as a result of a “Stormwater” versus a
“non-stormwater” discharge. (33 U.S.C. § 1342(p)(3)(B). As such, if “dry weather” is
improperly classified as “non-stormwater,” such a definition does not in any way change how the
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“pollutants” in the discharge are to be addressed. Instead, under the CWA, regardiess of the o
nature of the discharge, i.e., be it “Stormwater” or “non-stormwater,” the MEP standard applies. f_ ; :

The language in the Act requires municipalities to “require controls to reduce the
discharge of pollutants to the maximum extent practicable.” The Act then applies the MEP
standard 1o the “discharge of pollutants” from the MS4, not to the discharge of “Stormwater” or
“non-stormwater” from the MS4. As such, the State Board’s attempted classification of “dry-
weather” as “non-stormwater,” has no relevance to the issue of the types of “controls” required
under the Act to address the “pollutants” in issue. Section 1342(p)(3)(B) of the Act entitled
“Municipal Discharge” provides, in its entirety, as follows:

Permits for discharges from municipal storm sewers —

(1) may be issued on a system— or jurisdictional— wide basis;

(i)  shall include a requirement to effectively prohibit non-
stormwater discharges inte the storm sewers; and

(iliy  shall require controls to reduce the discharge of
pollutants to the maximum extent practicable, including
management practices, conirol techniques and system, design and o
engineering methods, and such other provisions as the
Administrator or the State determines appropriate for the control of
such pollutants. (33 U.S.C. § 1342(p)(3XB).)

Morcover, this language has consistently been interpreted as allowing for a different set
of requirements on “municipal” discharges, versus “industrial” or “traditional” dischargers, with
federal law only requiring that the MEP standard be applied to “municipal” dischargers, and with
a standard of strict compliance with numeric effluent limits to be applied to industrial
dischargers. As the Ninth Circuit in Defenders of Wildlife v. Brown (“Defenders™) (9th Cir,
1999) 191 F.3d 1159, found “Congress required municipal storm-sewer dischargers ‘to reduce
the discharge of pollutants to the maximum cxtent practicable” finding that the Clean Water Act
was “not merely silent’ regarding requiring “municipal” dischargers to strictly comply with
numeric limits, but in fact that the requirement for traditional industrial waste dischargers to
strictly comply with the limits was “replaced” with an alternative requirement, i.e., “that
municipal storm-sewer dischargers ‘reduce the discharge of pollutants to the maximum extent
practicable . . . in such circumstances, the statute unambiguously demonstrates that Congress did
not require municipal storm-sewer discharges to comply strictly with 33 U.S.C. § 1311(b)(1)(C).
(Id at 1165; emphasis added.) L4
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Similarly, in Building Industry Association of San Diego County v. State Water
Resources Control Board (“BIA”) (2004) 124 Cal. App.4th 866, there as well the Appellate
Court, relying upon the Ninth Circuit’s holding in Defenders, agreed that “with respect to
municipal stormwater discharges, Congress clarified that the EPA has the authority to fashion
NPDES permit requirements to meet water quality standards without specific numeric effluent
limits and instead to impose ‘controls to reduce the discharger of pollutants to the maximum
extent practicable.’” (Id at 874, emphasis added.)

The Court of Appeal in the BI4 Case explained the reasoning for Congress’ different
treatment of Stormwater dischargers versus industrial waste dischargers when it stated that:

Congress added the NPDES storm sewer requirements  to
strengthen the Clean Water Act and making its mandate
correspond to the practical realities of municipal storm sewer
regulation. As numerous commentators pointed out, although
Congress was reacting to the physical differences between
municipal storm water runoff and other pollutant discharges
that made the 1972 legislation’s blanket effluent limitations
approach impractical and administratively burdensome, the
primary points of the legislation was to address these
administrative problems while giving the administrative bodies the
tools to meet the fundamental goals of the Clean Water Act in the
context of stormwater pollution. (/d at 884.) L

The Draft Order, by attempting to impose numeric effluent limits on municipal
dischargers, goes beyond what was required by Congress with the 1987 amendments to the
CWA, and treats municipal dischargers in precisely the same manner as industrial waste
dischargers. As discussed below, such a significant shift in policy is directly contrary to well-
established State Board and US EPA policy. :

In State Board Order No. 91-04 (Exhibit “4 » hereto), the State Board addressed the
propriety of the 1990 Municipal NPDES Permit for Los Angeles County, and particularly
whether such permit, in order to be consistent with applicable State and federal law, was required
to have included “numeric effluent limitations.” In addition to the State Board’s interchangeable
use of the terms “storm water” and “urban runoff” when discussing the applicable standard to be
applied under the Act (see discussion below), the State Board confirmed that the MEP standard
applies to the “discharge of pollutants” from the MS4, and made no mention of the need to
apply a different standard if the “discharge of pollutants” arose from “non-stormwater” rather
than “storm water.” To the contrary, the State Board recognized the MEP standard applied to
“pollutants in runoff,” irrespective of the source of the pollutants, finding as follows:

227/065121-0080
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[TThe applicable water quality standards are those established for
the receiving waters of the storm water discharges. We further
concluded there [in Order No. 91-03] that even if such effluent
limitations are intended to require compliance with water quality
standards, “best management practices” constitute legally
acceptable effluent limitations. We find here, as we did in Order
No. WQ 91-03, that the permit includes a comprehensive and
stringent program for reducing pollutants in storm water
discharge, and that it will implement the Basin Plan, including the
protection of beneficial uses.

* % %

We find here also that the approach of the Regional Board,
requiring the dischargers to implement a program of best
management practices which will reduce pollutants in runoff,
prohibiting non-stormwater discharges, is appropriate and
proper. We base our conclusion on the difficulty of establishing
numeric effluent limitations which have a rational basis, the
lack of technology available to treat storm water discharges al the
end of the pipe, the huge expense such treatment would entail, and
the level of pollutant reduction which we anticipate from the
_Regional Board’s regulatory program. (Exhibit “4,” State Board F:
Order No. 91-04, p. 16-17.) i

This State Board Order, and others as discussed below, all show that although there are
two requirements imposed upon municipalities under the CWA, one requiring that municipalitics
effectively prohibit “non-stormwater” “into” the MS4, and a second requiring municipalities to
“reduce the discharge of pollutants to the maximum extent practicable,” that the MEP standard
applies to “pollutants in runoff” coming out of the MS4 system, regardless of whether such
discharges are Stormwater or non-stormwater. The only difference in the requirements to be
imposed upon the municipalities between Stormwater and non-stormwater, involve the need for
municipalities to “effectively prohibit non-stormwater discharges into the” MS4.

The Draft Order wrongly seeks to limit the application of the MEP standard to wet
weather discharges, and fails to acknowledge that any attempted application of “numeric limits”
to a municipal discharger, goes beyond the requirement of federal law, thereby requiring an | |
analysis of the Water Code sections 13241 and 13000 factors discussed below. i
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B. The Definition of “Stormwater” Includes “Dry Weather” Runoff.

The Draft Order improperly provides that: “The challenged permit provisions do not
apply to storm water flows. U.S. EPA has previously rejected the notion that ‘storm water,” as | |
defined at 40 Code of Federal Regulations section 122.26(b)(13), includes dry weather flows.” | i
(Draft Order, p. 7.) Yet, the assertion that “dry weather” is something other than “storm water”

" is inaccurate and is directly controverted by the very regulations cited in the Draft Order. In
addition, this purported finding that the term “storm water” does not include “dry weather,” ie.,
«yrban runoff,” has already been rejected by the Superior Court in the Arcadia Casc, and the fact
that the definition of “storm water” includes *“urban runoff,” has also already been admitted to by
the State and Regional Boards in the Arcadia Case, as well as by the NRDC, the Santa Monica
Baykeeper and Heal the Bay. As such, any attempt to redefine the term “Stormwater” to exclude
“dry weather,” is contrary to law and should be rejected.

First, it is clear from the plain language of the regulations that the term “Stormwater”
includes all forms of “urban runoff” in addition to precipitation events. Specifically, section
122.26(b)(13) reads as follows: “Storm water means storm water runoff, snow melt runoff, and
surface runoff and drainage.” (40 CF.R. §122.26(b)(13); italics in original, bolding and
underlining added.) This definition starts with the inclusion of “storm water” and “snow melt
runoff,” and is then further expanded to include not only “storm water” and “snow melt runoff,”
but also “surface runoff” and “drainage.” The State and Regional Board’s interpretation of this
definition, as proposed in the Draft Order, is thus an attempt to read the terms “surface runoff”
and “drainage” out of the regulations. Such an interpretation is contrary to the plain language of
the regulation itself, and is contrary to law. (See e.g., Astoria Federal Savings and Loan Ass’'n v.
Solimino (1991) 501 U.S. 104, 112 [“IW]e construe statutes, where possible, se as fo avoid
rendering superfluous any parts thereof.”); City of San Jose v. Superior Court (1993) 5 Cal.4th
47, 55 [“We ordinarily reject interpretations that render particular terms of a statute as mere
surplusage, instead giving every word some significance.”\; Ferraro v. ‘Chadwick (1990) 221
Cal.App.3d 86, 92 [“In construing the words of a statute . ..an interpretation which would
render terms surplusage should be avoided, and every word should be given some significance,
leaving no part useless or devoid of meaning.”); Brewer v. Patel (1993) 20 Cal.App.4th 1017,
1022 [“We are required to avoid an interpretation which renders any language of the
regulation mere surplusage.”; and Hart v. McLucas (9th Cir. 1979) 535 F.2d 516, 519 [“{I[n
the construction of administrative regulations, as well as statutes, it is presumed that every
phrase serves a legitimate purpose and, therefore, constructions which render regulatory
provisions superfluous are to be avoided.”}.)

Second, the Municipal NPDES Permit in question specifically defines “Storm water”
consistent with the federal regulations as including “surface runoff and drainage.” (Permit L
[Order No. 01-182], p. 61.) Said Municipal NPDES Permit then defines the term “Runoff” as |
meaning “runoff including storm water and dry weather flows ... .” (Id, p. 60.) As such, by
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defining “Storm water” to include “surface runoff,” and then defining “Runoff” specifically to
include “dry weather flows,” the Municipal NPDES Permit in issue itself expressly defines |-
“Storm water” to include “dry weather.” Any contention to the contrary is directly refuted by the | .{°
plain language of the subject Permit. ' =l

Third, in the Arcadia Case, in its Decision, Judgment and Writ of Mandate, the Superior
" Court found that the term “Stormwater” was defined in the federal regulations to include not
only “storm water” but also “urban runoff.” (See, Decision, Exhibit “1” hereto, p. 1 [“...the
Standards apply to storm water [i.e., storm water and urban runoff].”]; Exhibit “2,” Judgment in
the Arcadia Case, p. 2, fn 2, [citing to 40 C.F.R. § 122.26(b)(13) and finding that: “Federal law
defines ‘storm water’ to include urban runoff, i.e., ‘surface runoff and drainage’.]; and Exhibit
“3» Writ of Mandate in the Arcadia Case, p. 2, n. 2 [“Federal law defines ‘storm water’ to
include urban runoff, i.e., ‘surface runoff and drainage.””].)

This interpretation of the term “storm water” as including “urban runoff,” as found by the
Court in the Arcadia Case, has not been challenged on appeal by the State or Regional Boards,
and in fact, has been agreed to by both the State and Los Angeles Regional Boards, as well as by
the Intervenors. Specifically, in the State and Regional Boards’ Opening Appellate Brief in the
Arcadia Case, they agreed that the term “Stormwater” is to include “urban runoff,” where they
stated as follows: '

“Storm water,” when discharged from a conveyance or pipe
(such as a sewer system) is a “point source” discharge, but
stormwater emanates from diffuse sources, including surface
run-off following rain events (hence “storm water”) and urban
run-off.” (See Exhibit “5” hereto, which is a true and correct copy
of the cited portion from the Water Boards’ Opening Appellate
Brief in the Arcadia Case; emphasis added.)

Thus, both the State and the Regional Boards, through their counsel of record in the
Arcadia Case, have acknowledged that the term “Stormwater” includes not only “storm water”
runoff from “rain events,” but also other discharges from a storm sewer conveyance system,
specifically including “urban runoff.”

This definition of the term “Stormwater” as including “urban runoff,” has also been
accepted by the NRDC, the Santa Monica Baykeeper, and Heal the Bay (collectively,
“Intervenors”) in the Intervenor’s Opening Brief in the Arcadia Case. In their Opening Brief,
these Intervenors admit as follows:

For ease of reference, throughout this brief, the terms “urban ,
runoff” and “stormwater” are used interchangeably to refer

227/065121-0080
1028465.01 a07/30/09




RUTAN | ® o

ATTORNEYS AT LAW

Ms. Jeanine Townsend
July 30, 2009
Page 11

generally to the discharges from the municipal Dischargers’
storm sewer systems. The definition of “stormwater” includes
“storm water runoff, snow melt runoff, and surface runoff and
drainage.” (40 C.F.R. § 122.26(b)(13).) (See Exhibit “6,” hereto,
which is a true and correct copy of the cited portion of the
Intervenors’ Opening Appellate Brief in the Arcadia Case;
emphasis added.)

In sum, in light of the plain language of the federal regulation defining the term
«Srormwater” to include “urban runoff,” ie., “surface runoff” and “drainage,” in addition to
“storm water” and “snow melt,” and given the clear language in the subject Municipal NPDES
Permit itself, as well as the findings of the Superior Court in the Arcadia Case, and the
admissions by the State and Regional Boards and the Intervenors in that case, it is clear that the
term “Stormwater” as defined, includes “surface runoff and drainage,” i.e., it is clear that the
term “Stormwater” includes “dry weather” runoff.

Fourth, beyond the plain language of the regulation and the parties’ concurrence 10 the
definition of “Stormwater” as including “urban runoff,” prior orders of the State Board have also
confirmed that the term “urban runoff” is included within the definition of “storm water.” For
example, in State Board Order No. 2001-15, the State Board regularly interchanges the terms

“urban runoff® with “storm water,” and discusses the “controls” to be imposed under the Clean
Water Act as applying equally to both. In discussing the propriety of requiring strict compliance
with water quality standards, and the applicability of the MEP standard, in Order No. 2001-15,
the State Board asserted as follows:

Urban ranoff is causing and contributing to impacts on receiving
waters throughout the state and impairing their beneficial uses. In
order to protect beneficial uses and to achieve compliance with
water quality objectives in our streams, rivers, lakes, and the
ocean, we must look to controls on urban runoff. It is not enough
simply to apply the technology-based standards of controlling
discharges of pollutants to the MEP; where urban runoff is
causing or contributing to exceedances of water quality standards,
it is appropriate to require improvements to BMPs that address
those exceedances.

While we will continue to address water quality standards in
municipal storm water permits, we also continue to believe that the
iterative approach, which focuses on timely improvements of
BMPs, is appropriate. We will generally not require “strict
compliance” with water quality standards through numeric
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effluent limits and we will continue to follow a iterative
approach, which seeks compliance over time. The iterative
approach is protective of water quality, but at the same time
considers the difficulties of achieving full compliance through
BMPs that must be enforced through large and medium municipal
storm sewer systems.” (See Order 2001-15, Exhibit “7,” hereto, p.
7-8; emphasis added.)

Moreover, at the urging of the petitioner in Order No. 2001-15, the State Board went so 1
far as to modify the “Discharge Prohibition A.2” language, which was challenged by the |
Building Industry Association of San Diego County (“BIA”), because such Discharge
Prohibition was not subject to the iterative process. The State Board found as follows in this | |-
regard: “The difficulty with this language, however, is that it is not modified by the iterative k
process. To clarify that this prohibition also must be complied with through the iterative process,
Receiving Water Limitation C.2 must state that it is also applicable to Discharge Prohibition A.2.

... Language clarifying that the iterative approach applies to that prohibition is also necessary.”
(Exhibit “7” State Board Order No. 2001-15,p.9.)

The State Board further required that the Municipal NPDES permit challenged in that

case be modified because the permit language was overly broad, as it sought to apply the MEP | 7.

standard not only to discharges “from™ MS4s, but also to discharges “into” MS4s, with the BIA | |

claiming that it was inappropriate to require the treatment and control of discharges “prior to | |

entry into the MS4,” and with the State Board agrecing that such a regulation of discharges |

“into” the MS4 was inappropriate. [Id at 9 [“We find that the permit language is overly broad

_ because it applies the MEP standard not only to discharges ‘from’ MS4s, but also to discharges
“into” MS4s.”].)

In State Board Order No. 91-04 (Exhibit “4”) discussed above, the State Board
specifically relied upon EPA’s Stormwater Regulations, and finding that: “Storm water
discharges, by ultimately flowing through a point source to receiving waters, are by nature more
akin to non-point sources as they flow from diffuse sources over land surfaces.” (Exhibit “4,” p.
13-14.) The State Board then relied upon EPA’s Preamble to the Storm Water Regulations, and
quoted the following from the Regulation:

“For the purpose of [national assessments of water quality], urban
runoff was considered to be a diffuse source for non-point source
pollution. From a legal standpoint, however, most urban runoff is
discharged through conveyances such as separate Storm SEWers of
other conveyances which are point sources under the [Clean Water
Act].” 55 Fed.Reg. 47991. (Exhibit “4,” State Board Order No.
91-04, p. 14; emphasis added.)
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The State Board went on to conclude that the lack of any numeric objectives or numeric
effluent limits in the challenged permit “will not in any way diminish the permit’s enforceability
or its ability to reduce pollutants in storm waler discharges substantially. . .. In addition, the
[Basin] Plan endorses the application of ‘best management practices’ rather than numeric
limitations as a means of reducing the level of pollutants in storm water discharges.” (Idat14, |1
emphasis added.) *

(Also see Storm Water Quality Panel Recommendations to the California State Water
Resources Control Board — The Feasibility of Numeric Effluent Limits Applicable to Discharges
of Storm Water Associated with Municipal, Industrial and Construction Activities, June 19, 2008,
p. 1 [“MS4 permits require that the discharge of pollutants be reduced to the maximum extent
practicable (MEP)”], and p. 8 [“It is not feasible at this time to set enforceable numeric effluent
criteria for municipal BMPs and in particular urban dischargers.”] [Exhibit “8,”]; State Board
Order No. 98-01, p. 12 [“Sform water permits must achieve compliance with water quality
standards, but they may do so by requiring implementation of BMPs in licu of numeric water
quality-based effluent limits.”] [Exhibit “9”]; and State Board Order No. 2001-11, p. 3 [“In prior
Orders this Board has explained the need for the municipal stormwater programs and the
emphasis on BMPs in lieu of numeric effluent limitations.”] [Exhibit “10].)

In short, not only does the definition of “Stormwater” plainly include “non-stormwater”
i.e., “surface runoff and drainage,” furthermore, the Clean Water Act clearly applies the “MEP”
standard to all “discharges of pollutants” from the MS4 system. As such, because the Draft
Order wrongly seeks to apply a different standard to “dry weather” than to “wet weather,” it
should not be issued.

II. FEDERAL LAW AND STATE POLICY DO NOT REQUIRE OR EVEN
RECOMMEND COMPLIANCE WITH TMDLS THROUGH THE USE OF
NUMERIC LIMITS, LE., STRICT COMPLIANCE WITH WLAs IN A TMDL.

At the time when either the subject TMDL or any other TMDL is being properly
evaluated for purposes of inclusion in a Municipal NPDES Permit, the Water Boards must
consider all applicable federal and State laws, as well as applicable policies governing whether
and how a TMDL is best incorporated into 2 Municipal NPDES Permit.

Initially it must be recognized that existing federal law does nof require that Stormwater
dischargers strictly comply with WLAs forth in a TMDL, but instead only requires compliance
with WLAs through the use of the MEP standard, and importantly, through the use of best
management practices (“BMPs”). In fact, time and again the Courts, US EPA and the State
Board have all recognized that Stormwater discharges are different from traditional point source
discharges, and that Stormwater must be analyzed and treated as such in accordance with the
requirements of the Clean Water Act.
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For example, in Building Indusiry Association of San Diego County v. State Water
Resources Control Board (2004) 124 Cal.App.4th 866, 874, the Appellate Court determined that
“in 1987, Congress amended the Clean Water Act to add provisions that specifically concerned
NPDES permit requirements for storm sewer discharges. [Citations.] In these amendments,
enacted as part of the Water Quality Act of 1987, Congress distinguished between industrial and
municipal storm water discharges. . . . With respect to municipal storm water discharges,
Congress clarified that the EPA has the authority to fashion NPDES permit requirements to meet
water quality standards without specific numeric effluent limits and instead to impose ‘controls
to reduce the discharge of pollutants to the maximum extent practicable.”” (Jd, emphasis in
original, citing 33 USC § 1342 (p)(3)(B)(iii) & Defenders of Wildlife v. Browner ( “Defenders”)
(9th Cir. 1999) 191 F.3d 1159, 1163.)

In Defenders, supra, 191 F.3d 1159, relied upon by the BIA Court of Appeal, the Ninth
Circuit similarly recognized the different approach taken by Congress when addressing storm
water discharges versus industrial discharges, finding that “industrial discharges must comply |
strictly with state water-quality standards,” with Congress choosing “not to include a similar | |
provision for municipal storm-sewer discharges.” (Id at 1165.) As the Defenders Court held,
instead, “Congress required municipal storm-sewer dischargers ‘to reduce the discharge of
pollutants to the maximum extent practicable’ . . . .” (/d) The Ninth Circuit went on to find,
after reviewing the relevant portions of the Clean Water Act, that “because 33 U.S.C.
§ 1342(p)(3)(B) is not merely silent regarding whether municipal discharges must comply with
33 U.S.C. § 1311,” but instead Section 1342(p)(3)(B)(iii) “replaces the requirements of § 1311
with the requirement that municipal storm-sewer dischargers ‘reduce the discharge of pollutants
to the maximum extent practicable . . . . In such circumstances, the statue unambiguously
demonstrates that Congress did not require municipal storm-sewer discharges to comply strictly
with 33 U.S.C. § 1311(b)}(1)(C).” (Id at 1165, emphasis in original.)

With respect to TMDLs specifically, that WLAs within 2 TMDL are not required under
the Clean Water Act to be strictly met, was confirmed by U.S. EPA itself in a November 22, | |
2002 EPA Guidance Memorandum on “Establishing Total Maximum Daily Load (TMDL) o
Waste Load Allocations (WLAs) for Storm Water Sources and NPDES Permit Requirements | |-
Based on those WLAs.” (Exhibit “11” hereto.) In the EPA Guidance Memorandum, EPA !
explained that for NPDES Permits regulating municipal storm water discharges, any water |
quality based effluent limit for such discharges, should be “in the form of BMPs and that
numeric limits will be used only in rare instances.” (Exhibit “11,” p. 6, emphasis added.) The
EPA recommended that “for NPDES-regulated municipal . . . dischargers effluent limits
should be expressed as best management practices (BMPs), rather than as numeric effluent |
limits.” (Id at p. 4) EPA went on fo expressly recognize the difficulties in regulating | i
Stormwater discharges, explaining its policy as follows: "
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EPA’s policy recognizes that because storm water discharges
are due to storm events that are highly variable in frequency
and duration and are not easily characterized, only in rare
cases will it be feasible or appropriate to establish numeric
limits for municipal and small construction storm water
discharges. The variability in the system and minimal data
generally available make it difficult to determine with
precision or certainty actual and projected loadings for
individual dischargers or groups of dischargers. Therefore,
EPA belicves that in these situations, permit limits typically
can be expressed as BMPs, and that numeric limits will be used o
only in rare instances. (EPA Guidance Memo, Exhibit “11,” p. aE
4) ;e

As such, because EPA has expressly found, particularly when it comes to the |
incorporation of a TMDL into a Municipal NPDES Permit, “that numeric limits will be used
only in rare instances,” and because in this case, there is no evidence that this is a “rare instance”
that would justify the inclusion of a numeric limit, any incorporation of the subject TMDL into
the Municipal NPDES Permit in issue should be limited to the inclusion of MEP-complaint

BMPs, and not “numeric limits.”

In addition, the policy of the State of California is that strict numeric limits are not an
appropriate means by which to implement the MEP standard under the Clean Water Act. The
State’s policy to apply the MEP standard through an iterative BMP process, and not through the
use of strict numeric discharge limitations, is reflected in numerous prior orders and other
documentation from the State Board. (See, ¢.g., State Board Order No. 91-04, p. 14 [“There are
no numeric objectives or numeric effluent limits required at this time, either in the Basin Plan or
any statewide plan that apply to storm water discharges.” p. 14] [Exhibit “4”]; State Board Order
No. 96-13, p. 6 [“federal laws does not require the [San Francisco Reg. Bd] to dictate the
specific controls.”] [Exhibit «“12”]; State Board Order No. 98-01, p. 12 [“Stormwater permits
must achieve compliance with water quality standards, but they may do so by requiring
implementation of BMPs in lieu of numeric water quality-based effluent limitations.”] [Exhibit
“77]; State Board Order No. 2001-11, p. 3 [“In prior Orders this Board has explained the need
for the municipal storm water programs and the emphasis on BMPs in lieu of numeric
effluent limitations.”] [Exhibit “107]; State Board Order No. 2001-15, p. 8 [“While we continue
to address water quality standards in municipal storm water permits, we also continue to believe
that the iterative approach, which focuses on timely improvements of BMPs, is appropriate.”}
[Exhibit “7”]; State Board Order No. 2006-12, p. 17 [“Federal regulations do not require
numeric effluent limitations for discharges of stormwater””] [Exhibit “13”]; Stormwater Quality
Panel Recommendations to The California State Water Resources Control Board — The
Feasibility of Numeric Effluent Limits Applicable to Discharges of Stormwater Associated with
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Municipal, Industrial and Construction Activities, June 19, 2006, p. 8 [“If is not feasible at this
time to set enforceable numeric effluent criteria for municipal BMPs and in particular urban
dischargers.”] [Exhibit “8"]; and an April 18, 2008 letter from the State Board’s Chief Counsel
to the Commission on State Mandates, p. 6 [“Most NPDES Permits are largely comprised of

numeric limitations for pollutants. . . . Stormwater permits, on the other hand, usually require
dischargers to implement BMPs.”] [Exhibit”14].)

In short, neither State or federal law, nor Statc or federal policy, provide for the
incorporation of WLAs as strict numeric limits into a municipal NPDES Permit. In fact, they
provide for the contrary, and recognize that numeric limits should only be incorporated into a
municipal NPDES Permit in “rare instances” with the State Board’s Numeric Effiuent Limits
Panel concluding that “it is not feasible at this time to set enforceable numeric effluent criteria
for municipal BMPs and in particular urban dischargers.” (Exhibit “8,” p. 8.)

IV. AS CONFIRMED BY THE CALIFORNIA SUPREME COURT IN CITY OF

: BURBANK v. STATE BOARD (2005) 35 CAL4TH 613, ANY AMENDMENT TO
AN NPDES PERMIT, WHETHER INCORPORATING A TMDL OR
OTHERWISE, MAY ONLY BE ADOPTED ONCE THE FACTORS AND
CONSIDERATIONS REQUIRED UNDER WATER CODE SECTION 13241, AS
WELL AS 13000, HAVE BEEN MET.

As explained by the Court of Appeal in BI4 San Diego County v. State Board, supra, 124
Cal. App.4th 866, 874, in the Clean Water Act, Congress distinguished between industrial and
storm water discharges and clarified that with respect to municipal storm water discharges, “the
EPA has the authority to fashion NPDES Permit requirements to meet storm water quality
standards without specific numeric effluent limits . . . > Accordingly, any attempt to proceed at
this time and impose a permit term that requires strict compliance with a WLA, e, a numeric
effluent limit, is clearly a requirement that goes beyond what is compelled under federal law. As
such, all aspects of State law must be adhered to before any such permit term may be adopted.

In Burbank, supra, 35 Cal4th 613, the California Supreme Court held that to the extent
the NPDES Permit provisions in that case were not compelled by federal law, that the Boards
were required to consider their “economic” impacts on the dischargers themselves, with the
Court finding that the Water Boards must analyze the “dischargers cost of compliance.” (Id at
618) The Supreme Court in Burbank also specifically interpreted the need to consider
“sconomics” as requiring the consideration of the “cost of compliance” on the cities involved in
that case. (Id at 6235.)

Sections 13000 and 13241 of the Porter-Cologne Act clearly require a consideration of a
series of factors in not only establishing water qualify policy and developing water quality
standards, but also in developing applicable permit terms. (See City of Burbank v. State Board,
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supra, 35 Cal.4th 613, 625 [“The plain language of Sections 13263 and 13241 indicates the
Legislature’s intent in 1969, when these statutes were enacted, that a regional board consider the
costs of compliance when setting effluent limitations in a waste water discharge permit.”’].) The
goal of the Porter-Cologne Act is to “attain the highest water quality which is reasonable,
considering all demands being made and to be made on those waters and the total values
involved, beneficial and detrimental, economic and social, tangible and intangible.” (Water
Code § 13000; see also Burbank, 35 Cal.4th 613, 618.)

Accordingly, when establishing water quality objectives, the Water Boards must “ensure
the reasonable protection of beneficial uses,” recognizing that it “may be possible for the quality |
of water to be changed to some degree without unreasonably affecting beneficial uses.” (Water 1 ©.
Code § 13241.) Section 13241 thus compels the Boards to consider the following factors when ‘
developing NPDES Permit terms (see Burbank, 35 Cal.4™ 613, 625):

(a) Past, present, and probable future beneficial uses of .
water.

(b) Environmental characteristics of the hydrographic unit '
under consideration, including the quality of water available ol
thereto. "

(¢) Water quality conditions that could reasonably be
achieved through the coordinated control of all factors which
affect water quality in the area.

(d)  Economic considerations.
(¢)  The need for developing housing in the region.
@ The need to develop and use recycled water.

In US v. State Board (1986) 182 Cal.App.3d 82, the State Board issued revised water
quality standards for salinity control because of changed circumstances which revealed new
information about the adverse affects of salinity on the Sacramento—San Joaquin Delta (“Delta”).
(/d at 115.) The State Board approved the revised standards with the understanding it would
impose more stringent salinity controls in the future. In invalidating the revised standards, the
Court recognized the importance of complying with the policies and factors set forth under
Water Code sections 13000 and 13241, and emphasized section 13241’s requirement of an
analysis of “economics.” The Court also stressed the importance of establishing water quality
objectives which are “reasonable,” and the need for adopting “reasonable standards consistent
with overall State-wide interests™:
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In formulating a water quality control plan, the Board is invested
with wide authority “to aftain the highest water quality which is
reasonable, considering all demands being made and to be made
on those waters and the total values involved, beneficial and
detrimental, economic and social, tangible and intangible.”
(§ 13000.) In fulfilling its statutory imperative, the Board is
required to “establish such water quality objectives . . . as in its
judgment will ensure the reasonable protection of beneficial uses
... (§13241), a conceptual classification far-reaching in scope.
(Id at 109-110, emphasis added.)

* ¥ %

The Board’s obligation is to attain the highest reasonable water
quality “considering all demands being made and to be made on
those waters and the total values involved, beneficial and
detrimental, economic and social, tangible and intangible.”
(§13000, italics added.) (/d at 116.)

L bt £ 0

® ok ¥

In performing its dual role, including development of water quality '
objectives, the Board is directed to comsider not only the

availability of unappropriated water (§ 174) but also all

competing demands for water in determining what is a

reasonable level of water quality protection (§ 13000). In

addition, the Board must consider . . . “[water] quality

conditions that could reasomably be achieved through the

coordinated control of all factors which affect water quality in the

area.” (Jd at 118, emphasis added.)

e e i

Justice Brown in her concurring opinion in Burbank made several significant comments
regarding the importance of considering “economics” in particular, and the Water Code section
13241 factors in general, when considering including numeric effluent limitations in an NPDES
Permit. These comments are equally relevant today to the State Board’s Draft Order:

Applying this federal-state statutory scheme, it appears that
throughout this entire process, the Cities of Burbank and Los
Angeles (Cities) were unable to have economic factors
considered because the Los Angeles Regional Water Quality
Control Board (Board) — the body responsible to enforce the
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statutory framework —failed to comply with its statutery
mandate.

For example, as the trial court found, the Board did not
consider costs of compliance when it initially established its
basin plan, and hence the water quality standards. The Board
thus failed to abide by the statutory requirements set forth in
Water Code section 13241 in establishing its basin plan.
Moreover, the Cities claim that the initial narrative standards
were so vague as to make a serious economic analysis
impracticable. Because the Board does not allow the Cities to
raise their economic factors in the permit approval stage, they
are effectively precluded from doing so. As a result, the Board
appears to be playing a game of “gotcha” by allowing the
Cities to raise economic considerations when it is not practical,
but precluding them when they have the ability to do so. (Id at
632, J. Brown, concurring; emphasis added.)

Justice Brown went on to find that:

Accordingly, the Board has failed its duty to allow public
discussion — including economic considerations — at the
required intervals when making its determination of proper
water quality standards.

What is unclear is why this process should be viewed as a
contest. State and local agencies are presumably on the same
side. The costs will be paid by taxpayers and the Board should
have as much interest as any other agency in fiscally
responsible environmental solutions. (Id at 632-33.)

The above-referenced statutory, regulatory and case authority all confirm, not only that
municipal dischargers are to be treated differently than other industrial dischargers, but also that
numeric limits should not be applied to any municipal discharger at this time. “It is not feasible
at this time to set enforceable numeric effluent criteria for municipal BMPs and in particular
urban dischargers.” (Numeric Limits Panel Report, Exhibit “8,” p. 8.) Accordingly, strict
compliance with WLAs in any TMDL, should not be required at this time, and to the extent a
WLA is attempted to be incorporated into a Municipal NPDES Permit, and enforced as such
through a means other than through the use of MEP-complaint BMPs, all applicable
requirements of State law, including the analysis required under Water Code Sections
13241/13000, must be met. '

227/065121-0080
1028465.01 207/30/09




R

RUTAN ® ®

ATTORNEYS AT LAW

Ms. Jeanine Townsend 8 |
July 30, 2009
Page 20

V. ANY TMDL INCORPORATED INTO A MUNICIPAL NPDES PERMIT IN A
FASHION THAT IS NOT OTHERWISE REQUIRED BY FEDERAL LAW,
CANNOT BE IMPOSED UNLESS A STATE FIRST PROVIDES FUNDING FOR
THIS NON-FEDERAL MANDATE, IN ACCORDANCE WITH THE
REQUIREMENTS OF THE CALIFORNIA CONSTITUTION.

Finally, any new requirements in the existing NPDES Permit that goes beyond what is
otherwise required under federal law, e.g., forcing the County Petitioners to strictly comply with
the WLAs, as opposed to requiring compliance with the WLAs through the use of MEP-
complaint BMPs, and any other accompanying mandates that go beyond the requirements of
federal law, can only be imposed where adequate funds have first been provided to comply with
such mandates.

Article XIII B, Section 6 of the California Constitution prohibits the Legislature or any
State agency from shifting the financial responsibility of carrying out governmental functions to
local governmental entities. Article XII1 B, Section 6 provides in relevant part as follows:

Whenever the Legislature or any state agency mandates a new
program or higher level of service on any local government, the
state shall provide a subvention of funds to reimburse such local
governments for the cost of such program or increased level of
service. . . .

This reimbursement requirement provides permanent protection for taxpayers from
excessive taxation and requires discipline in tax spending at both state and local levels. (County
of Fresno v. State (1991) 53 Cal.3d 482, 487.) Enacted as a part of Proposition 4 in 1979, it
“ywas intended to preclude the state from shifting financial responsibility to local entities that
were ill equipped to handle the task.” (Id)

Accordingly, because the State Board in the Draft Order proposes to require strict
compliance with WLAs in a TMDL, a requirement that exceeds the requirements set forth in
federal law, the State Board would be seeking to impose a new mandate upon municipalities that
can only be adopted where necessary funding has first been provided. The incorporation of new
permit requirements that are not mandated by federal law, and that go unfunded by the State,
would violate Article XIII B, Section 6 of the California Constitution. (See County of Los
Angeles v. Commission on State Mandates (2007) 150 Cal. App.4™ 898, 914 [“We are not
convinced that the obligations imposed by a permit issued by a Regional Water Board
necessarily constitute federal mandates under all circumstances.”].)
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VI. CONCLUSION.

Based on the above comments as well as the attached exhibits, the Cities respectfully
request that the State Board grant the Petition of the County Petitioners, and direct that the Los
Angeles Regional Board comply with State and federal law and this Board’s policies, before
addressing the bacteria TMDL in the subject Municipal NPDES permit, and further, that this
TMDL and any other TMDL not be included in any Municipal NPDES Permit for the Los
Angeles Region, until the decision in the Arcadia Case has become final.

Sincerely,
RUTAN & TUCKER, LLP
Richard Montevideo
RM:cle |
Enclosures

(1) Exhibit List
(2) Exhibits 1 - 14
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LIST OF EXHIBITS IN SUPPORT OF RUTAN & TUCKER’S

LEGAL COMMENTS ON MAY 4, 2009 DRAFT

STATE BOARD ORDER FOR FILE/PETITION NO. A-1 780

- DESCRIPTION

EXHIBIT NO.

March 13, 2008 Degcision of Superior Court in Arcadia Case

Commission on State Mandates

November 26, 2008 Judgment of Superior Court in Arcadia 2
Case :

| November 10, 2008 Peremptory Writ of Mandate of Superior 3
Court in Arcadia Case '
State Board Order No. WQ 91-04 4
Cited portions of Appellant Water Boards’ Opening Brief on 5
Appeal in Arcadja Case filed June 11, 2009

| Cited portions of Intervenors, NRDC, the Santa Monica 6
Baykeeper and Heal the Bay's Opening Brief in Arcadia Case
filed June 9, 2009
State Board Order No. WQ 2001-15 7
Storm Water Panel Recommendations to the California State 8
Water Resources Control Board — The Feasibility of Numeric

| Effluent Limits Applicable to Discharges of Storm Water

| Associated with Municipal, Industrial and Construction Activities,
June 19, 2006
State Board Order No. WQ 98-01 9

| State Board Order No. WQ 2000-11 10

November 22, 2002 EPA Guidance Memorandum on 11
“Establishing Total Maximum Daily Load (TMDL) Waste Load

| Allocations (WLAs) for Storm Water Sources and NPDES Permit
Requirements Based on those WLAs.” :
State Board Order No. WQ 96-13 12
State Board Order No. WQ 2006-0012 13
April 1 8, 2008 letter from the State Board’s Chief Counsel to the 14
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SUPERIOR COURT OF CALIFORNIA,

COUNTY OF ORANGE
COMPLEX LITIGATION CENTER
MINUTE ORDER

_Date: 03/13/2008 Time: 09:52:22 AM - Dept: CX104

Judicial Officer Presiding: Judge Thierry Patrick Colaw

Clerk: P. Rief _

Bailiff/{Court Attendant: Allison Hreha

Reporter: None

Case Init. Date: 02/09/2006 |
Case No: 06CC02974 Case Title: CITIES OF ARCADIA VS STATE WATER ,

RESOURCES CONTROL
Case Category: Civil - Unlimited Case Type: Judicial Review - Other

Event Type: Chambers Work

Causal Docurnent:_Answer to Complaint; Appendix of Authorities; Case Management Statement;
Complaint; Declaration - Other; Demurrer - Other; Demurrer to Complaint; Document - Other; Ex Parte

Appearances:

PETITION FOR A WRIT OF MANDATE AND FOR DECLARATORY RELIEF

There are no appearances by any party.

The Court, having taken the above-entitied matter under submission on February 27, 2008 and having
fully considered the arguments of all parties, both written and oral, as well as the evidence presented,
now rules as follows:

SEE ATTACHED RULING.

Court orders clerk to give notice.

Date: 03/13/2008 MINUTE ORDER ‘ Page: 1
Dept: CX104




THE CITIES OF ARCADIA, BELLFLOWER
CARSON, CERRITOS, CLAREMONT,
COMMERCE, DOWNEY, DUARTE, GARDENA,
GLENDORA, HAWAIIAN GARDENS, IRWINDALE,
LAWNDALE, MONTEREY PARK, PARAMOUNT,
SANTE FE SPRINGS, SIGNAL HILL, VERNON,
WALNUT, WEST COVINA, and WHITTIER,
municipal corporations, and BUILDING

INDUSTRY LEGAL DEFENSE

FOUNDATION, a non-profit corporation,

Petitioner Plaintiffs

VS.

THE STATE WATER RESOURCES
CONTROL BOARD; and THE CALIFORNIA
REGIONAL WATER QUALITY CONTROL
BOARD, LOS ANGELES REGION, etc.,

et alia,

Respondent Defendants

ORANGE COUNTY SUPERIOR COURT CASE NO. 06CC02974

NOTICE OF RULING/DECISION

The Court has before it the Petition by multiple government entity Petitioners
[“Cities” or “Petitioners”] for a Writ of Mandate and for Declaratory Relief as
against the State Water Resources Control Board and the California Regional
Water Quality Control Board, Los Angeles Region [“Boards”] which has been
extensively briefed and argued at a full day hearing on 27 February 2008. What
follows is the ruling and decision by the Court on this complex and serious matter.

1. The Basic Controversy:

A. Petitioners contend that Respondents never considered Water Quality Standards
[“Standards™] in relation to how the Standards apply to storm water [i.e. storm

waters and urban runoff].




They urge the court to consider that pursuant to Water Code § 13000 et seq. and
specifically Water C. § 13241 [“13241/13000”] the Respondents must consider
several factors including, but not limited to, probable future beneficial uses of
water, environmental characteristics of the water, water quality conditions that
could be reasonably be achieved through the coordinated control of all factors
which might affect the quality of water, economic considerations, and the need for
developing housing within the region. See Water C. § 13241 (a) - (e).

B. Respondents argue that they did consider these 13241/13000 Standards
originally in 1975 and in later reviews and that any challenge to those
considerations and reviews has long since passed by way of expiration of the
statute of limitations.

C. Petitioners counter that the record of events shows, and Respondents admit, that
they never actually considered 13241/13000 requirements for storm water at any
time, that the appropriate time to do so only became ripe at the time of the 2004
Triennial Review, and that Respondents abused their discretion by not
appropriately considering the 13241/13000 factors in the 2004 Triennial Review.
They want the court to order the Respondents inter alia to go back and redo the
2004 Triennial Review [“2004 TR”] and, in conformance with law, properly
consider the 13241/13000 factors in relation to storm water.

II. The Decision:
A. Standard of Review
The standard of review in this matter under C.C.P. § 1085 is whether the action by

a respondent was arbitrary or capricious or totally lacking in evidentiary support
[i.e., substantial evidence] or whether the agency in question failed to follow the
required procedure and act according to the law. City of Carmel-by-the Sea v.
Board of Supervisors (1986) 183 Cal. App. 3d 229; Corrales v. Bradstreet (2007)

153 Cal. App. 4th 33, 47.

B. Specific Issues
1. As argued by the Respondents, is it too late pursuant to limitations periods to -

consider 13241/13000 in relation to storm water?

It is not. '

(2) The 5%, 6", and 8" causes of action are not barred by the statute of limitations.
The 5% cause of action challenges the 2004 TR, clearly within the four year statute
of C.C.P. § 343. The 6™ cause of action is for declaratory relief regarding future
Basin Plan amendments, Total Maximum Daily Loads of pollutants [“TMDLs"},
National Pollution Discharge Eliminations System [“NPDES”] permits, and
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Triennial Reviews. On its face it is not affected by the statute of limitations.
Likewise is the case with the 8" cause of action.

(b) The law is clear that no statute of limitations applies to a “continuing violation
of an ongoing duty.” See California Trout, Inc. v. State Board (1989) 207 Cal.
App. 3d, 585, 628. Here periodic triennial reviews were required under Water C. §
13143 and the federal Clean Water Act [“CWA™] section 1313(c) (1) as well as the
duty required by Boards to consider the “discharger’s cost of compliance” when
the 13241/13000 factors are applicable. City of Burbank v. State Water Resources
Control Bd. 35 Cal.4th 613, 625. Respondents had a duty to at a minimum to
appropriately consider the Standards when they were presented with evidence of
the deficiencies during the 2004 TR. [See below].

The case of Howard Jarvis Taxpayers Assn. v. City of la Habra (2001) 25 Cal.4th
809 is also instructive here. While the Jarvis decision was limited to tax
assessments, the same reasoning applies here, that is, a new cause of action applies
every time the regulation is applied to the Petitioner. Here, the Boards are applying
what are purported to be defective Standards to Petitioners on a continuing and
ongoing basis. The Petitioners are seeking prospective relief regarding application
of the Standards until the correct 13241/13000 analysis has been performed. Each
TMDL has been based upon alleged defective standards, and the relief requested
involves continuing and ongoing violations of the law.

Respondents’ arguments imply that Petitioners failed to challenge an invalid
regulation upon its adoption, even if it did not apply to Petitioners when adopted
[i.e. storm water]. They further argue that Petitioners have no right to later
challenge the regulation once it is applied to them. These arguments are not
supported by appropriate authority. The authority offered by Petitioners is
persuasive. (See Solid Waste Agency, Inc. v. United States Army Corps of Eng'rs
(7™ Cir. 1999) 191 F. 3d 845,853 [“we doubt that a party must (or even may) bring
an action [challenging an environmental regulation] before it knows that a
regulation may injure it or even be applied to it”].

2. Do the doctrines of Res Judicata or Collateral Estoppel apply here?
The Petitioners have never challenged the Standards in the Basin Plan before this
challenge and the doctrines of res judicata and collateral estoppel are not
applicable. Some of the Petitioners previously sued the Boards based upon other
matters such as purported unlawful adoption of an NPDES Permit or unlawful
adoption of trash or metal TMDLs. Those lawsuits challenged particular decisions
of the Boards concerning the adoption of permits and TMDLs. They did not
challenge the legality of applying Standards to storm water without the Boards first
appropriately considering the 13241/13000 factors. The 2004 TR process was
never previously challenged. Those previous lawsuits involved entirely different




decisions of the Boards and completely different administrative records. They
concerned completely separate primary rights. These were not identical issues,

previously decided between the same parties or parties in privity. Res judicata and |

collateral estoppel do not apply here.

3. The Petitioners were not required to challenge the 1990 or 1996 NDPES
permits. Respondents claim that Petitioners cannot challenge the Standards since
they did not exhaust administrative remedies by filing a challenge to the NDPES
permits issued by the Regional Board in 1990 and 1996 pursuant to the process
described in Water C. sections 13320 and 13330. Those sections do not apply to
this challenge made by Petitioners. It is not the adoption of an NPDES permit that
triggered the application of the Standards which Petitioners challenge. It is rather
the adoption of TMDLs followed by their incorporation into the NPDES permit
that triggers the application of the Standards. City of Arcadia v. State Board (2006)
135 Cal. App. 4th 1392, 1404; City of Arcadia v. US EPA (9™ Cir. 2005) 411 F.3d
1103, 1105.

The Boards in this record aptly explained the process whereby the imposition of
TMDLs trigger the injury or wrong claimed here:

“we use water quality standards to determine which water bodies are impaired and,
thus, to identify water bodies for which we must develop total maximum daily
loads (TMDLs). These standards translate into the numeric targets in a TMDL.”
(AR 2002 BAC 6.)

It would not have been timely or ripe for the Petitioners to challenge the Standards
by challenging the 1990 or 1996 NDPES permits.

4. Does Water C. § 13241 require consideration by the Boards of “probable” not
“potential” future uses?

This portion of the Petitioners’ challenge was not argued orally to any great extent,
but it was briefed at some length in the Petition, Opposition and Reply.

Responding Parties characterize this as a side battle over semantics (page 34
opposition Brief).

In the Prayer for Relief of the Petition, Moving Parties ask for specific exclusion of
“potential” use designations in the 2004 Triennial Review as opposed to

“probable” use designations. Since it is integral to the relief requested it requires
examination and analysis. -

Petitioners argue that 13241(a) specifies “probable future beneficial uses of water”
rather than “potential” uses. By using a vague “potential uses” objective the Boards
are not in compliance with the mandate of the statute, and are using improperly
designated uses which will lead to improper Standards. These in turn will lead to
unreasonable and unachievable TMDLs. (Page 32 of Petitioners’ Brief.)




Respondents argue that the Boards designation of “potential uses” is well founded
in both state and federal law.

Section 13241 does not use the word “potential” anywhere in the statute. It does
describe the factors previously discussed and specifically states that a factor “to be
considered” is “Past, present, and probable future beneficial uses of water.” Water
C. § 13241 (a).

The Boards argue that the statutory wording “factors to be considered in
establishing water quality objectives shail include, but not necessarily be limited to
....” (Water C. § 13241 emphasis added.) authorizes the Boards to consider other
factors such as potential uses. When terms are not clearly defined in statutes,
interpreting such terms is a matter “within a regional board’s discretion™ and
worthy due deference. (Citing City of Arcadia v. State Water Resources Control
Bd. 135 Cal. App. 4th 1392, 1415 [Jan. 2006]. They argue further that the potential
label is really the Board’s nomenclature for “probable future beneficial uses”.
(Opposition page 30, citing AR 2004 TR 1348).

As pointed out by Petitioners, however, “the text of the Basin Plan itself shows that
the difference between the terms “probable future beneficial uses™ and “potential

uses” is not merely semantics. According to the Basin Plan, “potential” beneficial

uses can be designated for water bodies for any of five reasons, including: (1)
implementation of the State Board’s policy entitled “Sources of Drinking Water
Policy”; (2) plans to put the water to such future use; (3) “potential to put the
water to such future use”; (4) designation of a use by the Regional Board “asa
regional water quality goal,” or (5) “public desire” to put the water to such
future use. (AR 1994 AMD 2731; emphasis added.)” Petitioners argue _
persuasively that the third reason above, that there is some undefined “potential to
put the water to such future use” is remarkably vague.

The real problem is that basing Standards on “potential™ uses is inconsistent with
the clear and specific requirement in the law that Boards consider “probable
future” uses. It is also inconsistent with section 13000 which requires that the
Boards consider the “demands being made and to be made™ on state waters, (Water
C. § 13000 emphasis added.) The factors listed by the Legislature in 13241 were
chosen for a reason. Bonnell v. Medical Bd. of California (2003) 31 Cal. App. 4™
1255, 1265 [courts will “not accord deference” to an interpretation which “is
incorrect in light of the unambiguous language of the statute™]. Respondents have
acted contrary to the law by applying the vague “potential” use designations to
storm water.

5. The Standards cannot be applied to storm water without appropriate
consideration of the 13241/13000 factors. There is no substantial evidence showing
that the Boards considered the 13241/13000 factors before applying the Standards




to storm water in the 1975 Plan Adoption, the 1994 Amendment, or the 2002
Bacteria Objectives. In City of Burbank, supra, the California Supreme Court held
that if NDPES permit conditions were not compelled by federal law, the Boards
were required to consider economic impacts including the “discharger’s cost of
compliance.” (Id. at 618.) The Court interpreted the need to consider economics as
requiring a consideration of the cost of compliance on the cities. (Id. at 625.) So,
under Burbank, the 13241 factors cannot be evaluated in a vacuum. They must be

- considered in light of the impacts on the “dischargers” themselves. The evidence
before the court shows that the Board did not intend that the Basin Plan of 1975
was to be applied to storm waters when it originally was adopted. The Respondents
admit this. “[TThe regional board considered storm water to be essentially
uncontrollable in 1975”. (Opposition at page 23:24-25.)

This was confirmed by the State Board in a 1991 Order when it stated:

“The Basin Plan specified requirements and controls for “traditional” point
sources, but storm water discharges were not covered... The Regional Board
has not amended the portions of its Basin Plan relating to storm water and urban
runoff since 1975. Therefore, we conclude that the Basin Plan does not address
controls on such discharges, except for the few practices listed above. Clearly, the
. effluent limitations listed for other point sources are not meant to apply.”
(Second RIN, Ex. “A”, p.6; emphasis added.)

There is no substantial evidence in the record to show that the Boards have ever
analyzed the 13241/13000 factors as they relate to storm water.

C. The 2004 Triennial Review

The 2004 TR was the appropriate vehicle at the appropriate time for the Board to
consider the 13000 factors. Even Respondents agree with this. As they state in the
opposition: |

“If petitioners are truly interested in a new 13241 analysis related to existing
objectives, and believe the analysis to date has been inadequate, they plainly have
recourse. Petitioners may submit specific evidence during the triennial review
process demonstrating why any specific objective is not currently appropriate. The
triennial review hearing (the first phase of the review process) is the proper and
legally contemplated time and place to consider such evidence.”

(Opposition page 28-29.)

This is precisely what Petitioners did do when they submitted extensive comments
along with a Basin Plan Review Report (AR 2004 TR177 et seq.) to the Regional
Board. Those comments and the suggestions in the Basin Plan Review Report
[“Review Report™] were rejected out of hand by the Board as being “legally

6




deficient” and “beyond the scope of the triennial review.” This was an abuse of
discretion. Both sides agreed in oral argument that the court could look to AR 2004
TR 1342 et seq., and from reading the comments and responses determine whether
or not the Board abused their discretion. The Board and staff may have read
portions or even all of the comments and Review Report, but it is clear that they
did not consider it or, more to the point, conduct the analysis of the Standards
required under 13241/13000.

To quote from the response to comments: :

“The staff does agree that economic considerations and housing (along with the
other factors identified in Water Code section 13241) are to be addressed when
establishing a water quality objective or amending an existing water quality
objective.” |

“The plain language of the Porter-Cologne Act only requires consideration of
economics, housing, and other factors when establishing the water quality
objectives in the first instance. Moreover, the Water Code does not
contemplate a continual reassessment of those considerations, which is what
the commentator desires. The section 13241 considerations do not become a part
of the Basin Plan and hence are not part of regular review.

For the forgoing reasons and as discussed with more specificity in Response to
comments 26.4-26.8, the commentators objection is legally incorrect and
beyond the scope of the Triennial Review.” (AR 2004 TR 1342-1343, emph.
added; also similar comments at 1344, 1346 [“The commentator’s economic
contentions are noted, but they are beyond the scope of this triennial review.”],
1347 [“commentator’s procedural objections ... (are) beyond the scope of the
triennial review.”], and 1352 [“... is beyond the scope of triennial review.”]).

To argue that the Petitioners should have attacked the Standards back in 1975,
1990, or 1994 when they had no reason to and were not harmed thereby, to suggest
that the triennial review is the proper time and place to urge changes and then to
fail to conduct the triennial review as suggested by the Boards themselves and as
required by law is precisely the type of behavior that was so bitterly criticized in a
concurring opinion of City of Burbank v. State Water Resources Control Board
(2005) 35 Cal.4th 613, 632-633.

The Board should not have brushed off the Petitioners’ comments and urgings to
perform the 13241/13000 analysis at the 2004 TR. Had they included the
petitioners in the process, studied, considered, and weighed their suggestions in
light of 13241 factors, and then decided to make no changes, then this court would
have deferred to their properly exercised discretion. Here they abused their
discretion, did not proceed as the law required, and the writ should therefore issue.




The Legislature’s finding in Water C. § 13000 of the people’s primary interest in
clean water and in the “conservation, control, and utilization of the water resources
of the state” is the law of the land. Everyone wants the highest water quality
“which is reasonable, considering all demands being made and to be made on those
waters”. (Id.) That legislative mandate as set forth in sections 13000 and 13241
including the requirements of reasonable consideration of “probable future
beneficial uses of water” and “economic considerations” must be followed in
compliance with the law.

D. Judicial Notice

The request by Respondents for Judicial Notice of Exhibits 9, 14 and 15 are
denied. Respondents should have sought to augment the Administrative Record for
these documents and Nos. 14 and 15 are irrelevant in any event. Exhibit 9 is a trial
court opinion concerning the propriety of adopting a TMDL for metals for the Los
" Angeles River based upon “potential use” designations. It is not proper authority
and is irrelevant to this proceeding.

II1. Disposition

A. The Petition for a Writ of Mandate is granted and a Writ shall issue as to the 1¥
through 8™ Causes of Action as set forth in the prayer at paragraphs (1) —(7) as to
water quality Standards and objectives of the Basin Plan as those Standards and
objectives affect storm water discharges and urban runoff.

B. The prevailing parties are the Petitioners. They shall prepare the appropriate
Writ and any Order for Court review and signature.

C. The Clerk shall give Notice.
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This matter came on regularly for hearing and trial at 10:00 a.m. on February
27, 2008, in Department CX-104 of the above entitled court, the Honorable Thierry
Patrick Colaw, presiding. Richard Montevideo and Peter J. Howell of Rutan &
Tucker, LLP appeared on behalf of Petitioners and Plaintiffs, the Cities of Arcadia,
Bellflower, Carson, Cerritos, Claremont, Commerce, Downey, Duarte, Glendora,
Hawaiian Gardens, Irwindale, Lawndale, Monterey Park, Paramount, Santa Fe
 Springs, Signal Hill, Vernon, and Whittier, and the Building Industry Legal Defense
Foundation {collectively “Petitioners™). Jennifer F. Novak and Michael W, Hughes
of the California Attorney General’s Office appeared on behalf of Respondents and
Defendants, the State Water Resources Control Board and the California Regional
Water Quality Control Board, Los Angeles Region (collectively “Respondents”).
The Petition/Complaint as filed also included as Petitioners and Plaintiffs the Cities
of Gardena, Walnut and West Covina, but these cities had previously separately
voluntarily dismissed their claims without prejudice. Intervenors, the Natural
Resources Defense Council, Inc. (“NRDC"}, Heal the Bay and the Santa Monica
Baykeeper (“Intervenors”) represented by David S, Beckman and Michelle S. Mehta
of the NRDC, were permitted to intervene in this action on the side of the
Respondents, by Order of this Court dated May 1, 2008,

The matter having been extensively briefed, and the Court having reviewed
the administrative record of Respondents’ proceedings in this matter, along with the
pleadings, the briefs submitted by counsel and the judicially noticed materials,
having considered the oral arguments of counsel and having issued its Notice of
Ruling/Decision on March 13, 2008, and with the Court haﬁng previously signed
judgments on July 2 and November 10, 2008, which were subsequently vacated,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that:

1.  Judgment is hereby entered in favor of Petitioners and against
Respondents and Intervenors on the Petition for Writ of Mandate and Complaint for

Declaratory and Injunctive Relief.

2.
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2. A TPeremptory Writ of Mandate shall issue under the seal of this Court
commanding the Respondents, and their board members, officers, agents, attomeys,
employees, and persons and entities acting on behalf of, or through color of the
authority of said Respondents, in accordance with each Respondent’é respective
obligations under the law:

(@) tovoid and set aside Los Angeles Regional Water Quality
Control Board Resolution No. 2005-003, dated March 3, 2005, wherein the
2004 Triennial Review of the Water Quality Control Plan for the Los Angeles
Region (“Basin Plan”) was concluded;

(b) during the course of the reopened 2004 Trietnial Review, or if
Respondents determine not to reopen the 2004 Triennial Review, then during |
the course of the next scheduled triennial review: (i) to review and, where
appropriate, revise the Water Quality Standards (“Standards™)’ in the Basin
Plan, which epply or are to be applied to storm water and urban runoff
(collectively “Stormwater’ "),2 in light of the factors and requirements set forth
under Water Code sections 13241 and 13000, including, but not limited to, the
specific factors set forth under Water Code sections 13241(a) — (f), and the
considerations provided under Water Code section 13000; (ii) to revise the
Standards that apply or are to be applied to Stormwater, such that no
“potential” use designations for such Standards remain in the Basin Plan; and
(iii) to revise the Standards, as appropriate, during the Triennial Review
process, after a full and fair public hearing or hearings, and before concluding
the triennial review,

3.  The Court hereby finds and declares that it is contrary to law to base

! Asreferenced herein, the term “Water Quality Standards™ or “Standards” shall
mean the designated beneficial uses of the waters, as well as the water quality
objectives established to achieve such designated beneficial uses.

2 Yederal law defines “storm water” to include urban runoff, i.e., “surface runoff
and drainage.” (See 40 C.F.R. § 122.26(b)(13).)

3
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Water Quality Standards on “potential” beneficial uses, as such & practice is contrary
to the clear and specific requirement set forth in Water Code section 13241(a)
(which requires the consideration of “probable future beneficial uses” when
establishing Standards), and as such practice is inconsistent with Water Code section
13000 (which requires a consideration of the “demands being made and to be made”
on state waters). |

4,  The Court, having reviewed the applicable provisions of State and
federal law governing the triennial review process to be followed when reviewing
and revising Standards (see 33 U.S.C. § 1313(c)1) and Cal. Water Code §§ 13143
and 13240), hereby further declares that a public hearing is to be conducted as a part
of the triennial review process, and that such public hearing is to be conducted for
the express purpose of reviewing and, as sppropriate, modifying the Standards or
adopting new Standards. (See 33 U.S.C. § 1313(c)(1).) The Court declares that,
under applicable State and federal law, the triennial review process is nof to be
concluded until such time as the need for appropriate modifications to the Standards
has been considered, and until such time as actual modifications, where appropriate,
have been made to the Standards or determined not to be made.

5. Petitioners are awarded their costs of suit incurred.

Dated: 2ol 2008

e Hono 1_emé atrick Colaw
Judge of the€ Superior Court of California

RESPECTFULLY SUBMITTED BY:
RUTAN & TUCKER, LLP

By:
chard Montevideo L
Attorney for Petitioners/Plaintiffs
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TO RESPONDENTS STATE WATER RESOURCES CONTROL BOARD
AND THE CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD,
LOS ANGELES REGION, AND TO THEIR BOARD MEMBERS, OFFICERS,
AGENTS, ATTORNEYS, EMPLOYEES, AND TO ALL PERSONS ACTING ON
THEIR BEHALF, OR THROUGH OR UNDER COLOR OF THEIR
AUTHORITY:

Judgment having been entered in this action, ordering that a peremptory writ
of mandate be issued from this Court,

YOU ARE HEREBY DIRECTED AND COMMANDED, UPON RECEIPT
OF THIS WRIT, IN ACCORDANCE WITH YOUR RESPECTIVE '
OBLIGATIONS UNDER THE LAW:

(1)  To void and set aside Los Angeles Regional Water Quality Control
Board Resolution No. 2005-003, dated March 3, 2005, wherein the 2004 Trienmal
Review of the Water Quality Control Plan for the Los Angeles Region (“Basin
Plan”) was concluded;

(2)  During the course of reopened 2004 Triennial Review, or if
Respondents determine not to reopen the 2004 Triennial Review, then during the
course of the next scheduled triennial review of the Water Quality Standards

(“Standards™)' in the Basin Plan:

(@)  toreview and, where appropriate, revise the Standards which
apply or are to be applied to storm water and urban runoff (collectively
“Stormwater’),” in light of the factors and requirements set forth under Water
Code sections 13241 and 13000, including, but not limited to, the specific
factors set forth under Water Code sections 13241(a) — (f), and the

' As referenced herein, the term “Water Quality Standards” or “Standards” shail
mean the designated beneficial uses of the waters, as well as the water quality
objectives established to achieve such designated beneficial uses.

2 Federal law defines “storm water” to include urban runoff, e, “surface runoff
and drainage.” (See 40 C.F.R. § 122.26(b)13).)

2.
[Proposed] PEREMPTORY WRIT OF MANDATE
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considerations provided under Water Code section 13000;

(b)
Stormwater, such that no “potential” use designations for such Standards

to revise the Standards that apply or are to be applied to

remain in the Basin Plan; and

(©

review process, consistent with subsections (a) and (b) above and State and

to revise the Standards, as appropriate, during said triennial

federal law, after a full and fair public hearing or hearings, and before

concluding the triennial review.

€)
date Respondents have taken all action necessary to comply with paragraphs (1) &
(2), above.

To make and file a Return to this Writ within ninety (90) days from the

WITNESS the Honorable Thierry Patrick Colaw, Judge of the Superior Court.

ATTEST my hand and the seal of this Court, this 10 day of Novernpae.

2008.
ORANGE COUNTY SUPERIOR COURT

CLERK

By:

Dat?:d: \‘J\O l O%

LET THE FOREGOING WRIT ISSUE.

ONOvenides
ZOCF

RESPECTFULLY SUBMITTED BY:

Dated:

Judge of the Sup rior Court of Cahfomla

By:

JENNIFER F. NOVAK
Attemney for Respondents/Defendants

3-
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STATE OF CALIPURNTE™ B Se—
WATER RESOURCES CORTROL n

In the Matter of the Petition of

-t

NATURAL RESOURCES DEFERSE COUNCIL,
IRC.
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. ORDER ¥O. WQ J1.-04 ’
For Review of Waste Discharge

Requirements Order No. 90-079% of the
California Regional.Water Quality
Control Board, Los Angeles Region for
Los Angelos County and Co-Permittees.
NPDES Pemmit No, CAD0516%4. OQur
File No. A-693,
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BY THE BOARD: ol
On July 18, 1390, the State Water Resources Control

Board (State Board) recelved a petition from Natural Reaonrces

Defense Council, Inc. {petltioner}, seeking review of wagte

discharge reguiroments which the California Regional Water

Quality Contyol Board, Los Angeles Reglon [Regional Board) s

adopted Iin Ordexr No. 90-879, regulating discharges of storm water

from municipal separate storm sewers throughout Los Angeles

County.
Many of tha issues raimed by the petitionex are

discussed in great detail in Order Ro. WO 51-03, which we are

alse lssuing today, and which concerns 2 permit issued by the i

Regional water (ualiiy Control Board, Gan Pranc;aco Bay Ragion

{San Prancisco Bay Regional Board) regulating discharpes of storm

water from munlicipalities in the Santa Clara Valley. Given the

simjilarity of these issues, we will discuss most of the




petitioner’s contentions in only a summary manner, and will refer
to our determinations in Order Wo. wQ 31-03.! In adopting that
Order, we did consider the petitioner’s arguments, and also those
of tha Reglonal Board, the dischargers, and interested persons.
I. BACKGCROURD

As we discussed in Ordexr Nec. WQ 51-03, over the last
twenty years, the Environmental Protection Agency (EPA), has
developed a p::.ogra to regqulate discharges of storm water and
urban runoff through the Nationazl Pollutant Discharga Eliminaticn
System (NPDES) of permits. The requirements for this program are
contained in Clean Water Act Section 402(p). In thip case, as in
the case of the San Francisco Bay Regilonal Board, the Regional
Board adopted its permit regulating discharges from municipal
separate storm sewer pystems prior to EPA's. promulgatlon of
regulations implementing Section 402(p).

As did the San Francisco Bay Regional Board, the Los
Angeles Regiona)l Board also proceeded to take earlier steps to
study and control storm water discharges while EPA's program
developmont was delayed. In 1975, the Regional Board ndopf.ed ite
water Quality Control Plan (Basin Plan).? The Basin Plan
characterized conptituents commonly found in runoff and roughly
gstimated runcff wastaeloads through the Los Angeles Rivexr and
T A major porticn of our other Order involved discussion of Cleen Water act
Section 304(l}. That section does not apply hers. However, the discussion

concerning the regulations whlch EPA adopted to {mplement Section 304(1l), i.e.
40 CFR Section 122.44(d), is also relevant tc this matter.

2 VWager Quality Plasn Report, Santa Clars River 3acin (4A) and los Angeles

River Bawip (48} (March 1675). The Basin Plan wiés spproved by the State Aoard
in Resplution No. 75-21,

2.
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. ' Santa Clara River sub-basins.? The Basin Plan also compared
local runoff data with the results of several investigations
conducted elsewhere in the nation.

The Basin Plan identified beneflcial uses of the
surface waters within the region, established water guality

objectives to protact and enhance these uses, and deecribed a

! detajled *Implementation Plan® to achieve those oblectives. The

beneflcial uses of the murfaces waters typically include ground
water recharge (replenlshment), contact and non-contact

recreation and wildlife habitat.4 A few creeks also support warm

and cold water habitat, fish migration and fish spawning uses.

Some reservoirs also provide municipal, Iindustrial supply and

industrial process water uses.> Rare and endangered habitat and

Ch . . agricultural supply were identified as existing beneficial uses

of several surface waters alec.b The Baein Plan listed marine
habitat, contact and non-contact recreation, commercial and sport

fishing, navigation, and shellfish harvesting as the beneficial

uses Of the Paclfic (cean.

The Basin Plan also established water quality

objectives. Pirst, it referred to several state policies for

water quality control and statewide plana. These include the
*Water Quality Control Policy for the Enclosed Bays and Estuaries
3 The 1975 Basin Plan divided its reglon into two sub-basina: the Santa
Clsra River Bmsin ("4A"} and the Los Angeles River 2asin ("4B").

4 1075 Sagin Plan, Table 2-3. '

5 Id.

. & Id.

—
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of California"? and the "Water Quality Control Plan for Ocean
Waters of Callfornia”.® The Basin Plan s;;ate.d that the Ocean
Plan and the Bays and Estuaries Policies established effluent
quality requirements for certain diecharges. *Land runoff”,

however, was specifically excluded from the effluent

requirements.?

) The receiving water quality objectives set forth in the
Bacin Plan included several general requirements and narrative
objectives, Tox inland surface waters, enclosed bays, and
estnaries in the Los Angeles River sub~basin, narrative receiving
water quality objectives were spaclified for tastes and odors,
floating material, suspended material, sattleable material, oil
and grease, sediment, turbidity, bacteria, and several other
pollutants.10 The narrative toxicity objective required that all
waters be maintained free of *toxic substances in concentrxations
that are toxic tp, or produce detrimental physiovlogical responses

in human, plant, animal, or aguatic life.”ll The Besin Plan

7 The *Bays apnd Zstuardies Policy”, as this document i3 know, was adopted on
May 16, 1974.

& The State Bosprd first adopted this plan, cermonly known ax the "Ocean
Plan*, on July 6, 1972, The State poard approved amendments ¢o the COcean Plan
on March 22, 1990 by Rezolution No. 90-27.

& The 1975 Basin Plan states:

*This policy does not apply to wartes from vessels or land runoff
except as specifically indicated for silcation aod combined sewer
Lflows.” See page I-4-~5.

10 1975 Basin FPlan, pages I-4-6 through I-4-8.

1@ Idbid., at page I-4-8,
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further speclified "limiting concentrastions’ for inorganic
chemical constituents (primarily heavy metaié} in waters uvsed as
domestic and wunicipel supply.}2 It also prescribed *mean
mineral gquality objectives® for the Los Angeles River, the San
Gabriel River and their *tributariea”.13

The Rasin Plan also contained an *Implementation Plant

to reduce wastelcads from various pollutant sources and their

_effecta on the basin's waters. For urban runoff and storm water

discharges, the Basin Plan indicated that the pollutants found in
runoff diacharges varied considerably and exhibited a seasonal
nature., More specifically, the Plan stated that the "bulk of
thase maez emissions is normally experienced in only a few days
of wet weathar during the rainy seapon,*14 Although certain
beneficial uses, such as groundwater recharge and recreational
uees, may be temporarlily impaired during storm Elow conditlons,
the Basin Plan noted few traditional "end-of-pipe" controls -
exipted for runoff flows. It explained:
#...there is little, if anything, that can be

done to mitigate the effecte of such runoff

except for improved air poliution control

practices, improved urban hovsekeeping, and

improved envirommental %evels of performance for
autemotive equipment.”l

12 Ibid., st page I-4-2.
13 Ibid., at Table ¢-1 and psges 1-4-11 and I-4-12,

14 1975 Basin Plan, "Impact of Runoff Waste Loady®, page II-13-94.

© 15 Id.
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Although much runoff data was included in the Basin Plan, limited
information about the significance or effects of runoff

dischaxges on receiving .water guality existed.

The Baein Plan specified requirements and controls for
“traditional® point sources,lf but storm water dischargea were

not covered, based ‘on the difficulty of their regulation:

*,..ng practical and economical means has yet
been developed for containment and treatment of
urban runcoff wastes for reduction of pellutants
prior to dewnstream release, nor are standards
for such measures presently in existence ox
contemplated for the foreseeable future, at least
on a widespread basim....There are presently no

enaerally applicable effluent limits nor water
poliution control facilities in connection with
urban runoff %u__gm_gzﬁgtical or econcmical.
The emSEasIs or water guality control from this
standpoint should be public education, public
cooperation in improved (outdoor) housekeeping,
and continuved Eeaxch gf solutions to the alr
pollution problems.*1? (Emphasis added)

The Regional Boaxd has not amended the portions of its
Pagin Plan relating to storm water and urbam runoff since 1575,
Therefora, we conclude tht the Basin Plan does not address
controls on such discharges, except for the few practices listed
;bove. Clearly, tha effluent limitations listed for other point

gources are not meant to apply. In addition, there are no

16 Az wvas explained in Order No. WQ 91-03, throughout the years many
documents have trested storm water discharge as a ponpoint source, even thoogh
it iz legally a poipt source. This has led fo some confusion in terminclogy.
However, It ir often obvious from statements in the docunent that deciaion
makers bave sought to exclude storm vater from requirsments othervisa

applicable to point wources. .
17 Ibid., at pages I-5-87 and I-5-28.
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numeric water quality standards which have yet been chweloped.m
| .On April 11, 1991, the State Board adopted the Water Quality

contrel Plap for Inland Surface Waters (Inland Plan) vwhich is
applicable hera.

The Inland Plan establishes nuneric water

quality objectives but allows dischargers of storm water &

naximom of ten years to achieve compliance.

., As was discussed in Order Wo. WQ 91-03, in 1987 the
federal Clean Water Act was amendedl? to add provisions
specifically requiring a regulatory program for atorm water
discharges. Sectlon 402 of f.ha Clean Water Act was amended to

: add subsection 402{p), which establishes NPDES permit application
C . 3

requirements for municipal storm water discharges and for storm

. water discharges amsociated with industrial activities.20

Co Section 402{p) includes the following requirements for

municipal discharges of storm water:

"permits for discharges from municipal storm
; gewers——(1i) may be issuved on a system- Or
’ Jurisdiction-wide basis; {ii) shall include a
requirement to effectively prohibit non-
stormwater discharges into the storm sewers; and
(iii) shall require controls to reducs the
dischaxge of pollutants to the maximvm extent
racticable, inciuding management practices,
control techniques and system, design and
engineering methods, and such other provisions as
! the [EPA] Administrator or the State determines
appropriate for the control of such pollutants,”
I (Erphasie added.)

I R— .
13 7The pecitioner conteads thst numericsl objectives contained in the Ocean

Plan spply to diacharges of storm water. We shall discuss that contention
Infra.

: 19 The smendments are entitled, Water Quality Act of 1987, Public Law 100-4
fFebruary &, 1987},

20 Sesction 405(p) of the Water Quality Act of 19987,

(-
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The Water Quaslity Act of 1987 also added Sectlon 320 to
the Clean Water Act, This amendment created the National
Estuarles Program, an effort to develop and implement .
comprehensive conservation ah§ management plans for estuaries of
naticnal importance. In December 1987, a federal appropriations
act formally included Santa Monica Bay in EPA’s Rational
Estuaries Program.<l The State of California then organized the
Santa Monica Bay Restoration Project to coordinate local, state,
end federal activities te develop the required plan which would
improve the condition of Santa Monica Bay. The nomlnatipn
document for this project indicated that urban runoff and stomrm
water discharges may contain heavy metals, organic congtituente,
pathogens, and other pollutants that threaten or may impalr the
peneficial uses of Santa Monice Bay.?? Am a part of this
project, the Los Angeles Reglonal Board--and the numerous local
and regionai governments and environmental interest groups that
aiso participate in the project--began a more thorough investi-
gation of runoff discharges to Santa Monica Bay. Because
existing runoff data was incomplete or {nconsistent, the Santa
Monica Doy Restoration Project initiated detailed monitoring
studies to ldentify pollutants in runcoff flow, especially
pathogens, and to assess thelr effects on the bay. This

monitoring work ls how in progress.

S ——
71 Necional Estuscy Progcam, The Nomigation of Santa Monlce Bay,
Environmental Affairs Agency, Msy 1988.

22 1bid., sew "Executive Summary®, page vill, aud °Stoom Drainz snd Runofi™,
page 41. ’
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. The permit which we are reviewing here was the result
‘of & cooperative effort of the "Storm Water Permit Work Group,*
which was established to fulfill part of the objectives of the
Sante Monica Bay Restoration Project., The Work Group assisted in
drafting the pexmit. -

In order to implement the Basin Plan, the proviesions of
state law regarding adoption of waste discharge requirements,??
and the Clean Water Act provisions regarding storm water permits,
the Regional Board issved a draft NPDES permit to regulate urban
runoff and storm water discharged throughout Los Angeles County.

The ravised draft permit designated the County of Los Angeles a3

_ the "Principal Paxmittee’ and 16 cities ms "Co-permitteea’ (the
( ) ' dischaxgers). A workshop was held by the Regional Board on April
. " 23, 1990, and a public hesring was held on Juﬁe 18, 1990, and on
. the latter date the Reglonal Board adopted the RPDES permit
(NPDES permit CA-0061654; Reglonal Board Order No. 90-078).
Spbaseguently, the petiticner filed a‘ timaly petition for review
of the NFDES permit.
II. CONTENTIONS AND FINDIRGS

rthe petition raises a number of contentions which all

address whether the permit must include numeric, water quality-

pased effluent limitations. The petitioner argues that the Clesn
Wwater Act requires permitz regulsting municipal discharges of
storm watey to preecribe numeric effluent 1imitations for toxle

pollutants. The petitioner alsc contends that the permit does

' ——
’ 71 cCalifornia Water Code Section 13500 el seq.
9.
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not require controls which reduce pollutants to the “maximom

extent practicable’. PFinally, the petitioner argues that the

permit does not comply with the three-year time schedule required
in Clean Water Act Sectlon 402(p).

A. The Yeed for ¥umaric Effluent Limitations

.The petitioners' argument®s are based on the premise
that the dischargerz’ municipal separate storm spewer system
disc‘hﬁxges pollutante to Santa Monica Bay, and that these
discharges violate numeric water quallty standards in the bay.
The numeric standards which the petitioner relies upon are found.
in the Ocean Plan. As wa. shall explain, the petitioner's hroad
aspertions vastly oversimplify the complex nature of the
dischargers’ fiood control and drainage facllities, imply that
the storm pewsr system discharges only into Santa Monica Bay, and
nisconstrue ambient water quality criteria, receiving watexr
quality standards and effluent limirations.

The County 0f Los Angeles, Department of Public Worke'
municipal separsta-storm sewer systew sexves a geographic area
greater than 4,000 square miles?4 and includes wore than
§7 overlapping local governmental jurisdictions. This system, &
vagt network of catchments, street gutters, conduits, pipes, and
channels that were designed for drainage and flood control
purposes, collects urban runoff flows‘ and gtorm water flows from
throughout Log angeles County. The County's Department of Public

Worke and B7 citles own, operate, or maintain thies enormous

24 See Regiomal Poard's Responte 0 Petition, page 10.

1C.
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municipal separate 5torm sewer system. More than 5,000 outfalls
or "point sources” discharge these runoff flows into both
congtructad worke and the natural streams, rivers, and other

surface water bodies that comprise the Los Angeleﬁ River
. hydrelogic unit.

As we discussed in Order No. WQ 91-02, the specific
location at which the storm water outfall intersectsa Tecelving
waters is vhere the “point scuxce’ dimscharge occur.s.. ¥hile the
precise location of each of the several thousand outfalls in 108
Angeles County ie understandably cmitted from the record, the
gubstantial majority of theee putfalls discharge uvrban runoff and
storm water flows to surface waters-—such as Ballona Creek,

( Coyote Creek, and San Antonia Creek, the Los Angeles River and
; t
= .,__‘ the San Gabriel River, Rio Hondo, and other water bodies--

throughout the hydrologic basin.25 _ :
Obvicusly, not all of the dischargers’ 5,000 municipal '

geparate Storm pewer system outfalls actually discharge directly

to Santa Monica Bay. Although the numerous natural water courses

which receive storm water generally are nltimately tributary to

Santa Monicas Bay, they are the receiving waters. As guch, these

natural water courses cannot be considered elements of the

dischargers’ municipal separate Btorm Bewer systen. In fact,
many of these surface waters are clearly identified in the Los

angeles Regional Board's Basin Plan.

S
.. 25 The nomipation document for the Saata Monica Bay Restorstion Project
scated that *over 60 storm drains® empty into the Bay.

11.
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| . ’ In the Los Angeles Basin, the storm sewer cutfalls

ganerally discharge to the water courses upstream from Santa

Monica Bay. Both Santa Monica Bay and the water courses which

recelve t!{q storm water discharges have beneficial uses.

However, the uwes of the streams, creeks, reservoirs and rivere

in the Los Angeles River Basin are not the same a& the uses of

ganta Monica Bay. The upatream waters support fresh water uses,

while Santa Monica Bay sustiine marine water uses.

As» wes described above, while the Pasin Flan doex
include narrative water guality objectives for the uwpstream
surface waters, the Reglonal Board has not yet developed nameric
objectives for all. of the pollutants the petitionex enumerates.

C. _ - although the Inland Plan does contain numeric objectives, up to

l_. ten years is allowed for compliance, The Ocean Plan also
(ﬁ
incindes numeric standards, but theso do not apply to dischsrges

of storm watex,

1he Ocean Plan states that all parte are applicable to

point source discharges to the ccean. Karrative water guality

objectives and toxic materials limitations {Table B) do apply to
nonpoint sources, but compliance is determined by direct

peasurement in receiving waters. The petitioner requeste that

the etorm water discharges be subject to Table B, and also to
Table A (vhich is meant only to apply to publicly-owned treatment
. works ).«

while on its face, Table B may sppear to apply to storm

water discharges, it is clear from reading the Puncticnal
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. Equivalent Document,26 which was adopted by the State Boaxd at
—~

the same time as the Ocean Plan, that neithexr Table A nor Table B

are meant to apply to storm water discharges:

*The attainability analysis did not include
stormwater discharges bucause there are few data
available on pollutant concentrations in
stormdraine. EPA’s proposed regulations for
; stormwater discherges do not use watex g}uality«-
] based effluent limits for stormdrains.27

Instead, an approach based on Best Management

Practices is proposad, following an initial
: period of characterization.

*We do not propoee to apply water quality-
based effluent limits such a5 Table B to
ptormdrains at this time, Technology-based
standaxrds will not be based on Table A, but on
Best Management Practices. BSince the Table B
objectives represent levels of pollutants that
are protective of beneficial use¢s thay may ba
(_ applied to atormdrains at some future date. Wo

do not anticipate that this would occur until

' adequate characterization data are available so
il y .,.. that attainability can be assessad and
inplementation measures established.”

Following the above statement, the Functional

Equivalent Document states that the Plan explains how to apply

Table B objectives to nonpoint sources. From this statement, it
is clear that in drafting the Ocean Plan the State Board was

viewing storm water diecharges as nonpoint Bources, This

characterization is understandable. Storm water discharges,

R —— ity
76 PFupcticnal Equivalent Document, Amendment of the Water Quality Control

Plan for Gcean Waters of Califorpnis, Califorpia Ocesn Plan (March 1990), at
pages 32 apnd M.

27 It mppears thet the reference here wvas to purieric water guality.bssed
Jimitacions, sipce such limitations are required In Table 3. As we explainad

in Order No. WG $1-0%, water quality-based limitxcions need not alwveys be
1 . puneric.

13.




while ultimately flowing through a point source to receiving ol

watars, are by naturs more akin to nonpoint sourcee as they flow

from diffuse sources over land surfaces. This point is discussed

in the Preamble to EPA’s storm water regulations:

*For tha purpese of [national assesemente of
water quality), urban runcff was conaldered to be
a diffusa scurce or nonpoint source pollution.
From a legal standpoint, howsver, most urban
runoff is discherged through conveyances such as
separate storm sewers or other conveyances which
are point sources under the [Clean Water Act).”
55 Pederal Regizter 47991.

We therefore conclude that the petitioner has
~ mieinterpreted appropriate criteria and the applicability of
‘ Dcean Plan proviﬁiuna t0 stoxm water. There are no numeric
objectives or numeric efflvent limits required at this time,
1 . pither in the Bamin Plan or in any statewide plan that apply to

(j ) - storm water discharges. This absence, however, will not in any

way diminish the permit’s enforceability or its ability to reduce
péllutanta in ntorm water discharges substantially. While
numeric objectiver are contained in the Inland Plan, these need
not be achieved for up te ten years. In addition, the Plan
endormes the application of “best menagement practites® rather
| _ than numeric limitations ae a means of reducing the level of
pollétuntl.in storm water discharges.

The pernit which the Regional Board adopted is very
d gimilar to that reviewed in Order No. WQ 91-03. The NFDES permit

employs a two-fold strategy: It effectively prchlibits non-storm

14. '
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water discharges and illicit connections; and, it requires &

comprehensive serlee of requlatory, governmental, and aducational
control measures.

As in the case of the permit issued by the San

Francisco Bay Regional Board, the method by which the speci fic

control activities will be implemented Ls that the dischargers
must submit an Implementation Plan for approval by the Regional
poard's Executive Officer, and then gnust. implement the Plan.
Thus, the parumit lists some, but certainly I:lDt all of the
management practica.n which will be undertaken. The remesining
speci:ﬂc practices will be developed over a twé-year period
starting with adoption of the NPDES permit. In addition, the “co-
participant’ cities, which have not yet been added to the permit,
are also being required te select appropriate control measures.
Although the permit does not make specific referance to
violation of water guality standards, the permit will be read so
as to reguire the lmplementation of practices which will achieve
compliance with applicable standards. 5Such a requirement is
implicit im the issuance of an NPDES permit, since that is a
ninimum requirement of a pernit, as we discussed in Ordex
No. WO 91-03. The requirement is also a part of the California
Water Code. Water Code Section 13263, The permit does -p:'covide
that the Regional Board may, in the future adcpt numeric water

guality objectives and limitations.28

e o e ——
78 Permit, Finding 19.

15.
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We concluded in Order No. WQ %1-03 that permits for
municipal .separate etorm sewer systems issued pursuant to Clean

Wwater Act Section 402{p) must contain effluent limitations based

on water quality standards. In addition, the applicable water

quality standards are those establiszhed for the receiving waters
of the stoxm water discharges. We farther comcluded thers that
evern {f such effluent limitations are intended to rec.xuirc
compliance with water quality standards, “best management
practices” constitute legally acceptable effluent limitations.
We find here, as we did in Order Né. WQ 91-03, that the permit
includes & compreh.enaive and stringent progran for reducing
pollutants in stoxrm water discharge, and that it will implement
the Basin Plan, including the protection of beneficial uses.

We note that the dischargers argued in their response
that the fact that the permit was derived from a cooperative
effort, prior to the prosmlgation of regulations by EPA, had
relevance to its enforceability. While we are certainly pleased
that the diachargers and the Regicnal Board have been able to
work togathér in a cooperative and positive manner, the permit
which was adopted is a lawfully adopted NPDES pexrmit, and is
fully enforceable as such. The fact that it was adopted prior to
the deadline for adoptiop of such permits, and prior to

promulgation of the regulations, has no relevance to its

epforceability, The prohibitions and practiées contained in the

16.
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permit must be obeyed, and those ptohibitiona and practices must
result in compliance with any appliceble water quality gtandards.

Just as in our éeview of the San Francisco Bay Regicnal
Board‘s parmit, we have reviewed the esppropriateness and
propriety of this permit. We find here alse that the approach of
the Reglonél Board, requiring the dischargerxs to implement a
piogram of best management practicee which will reduce pollutants

in Iﬁnofi, and prohibiting non-storm water discharges, 1is
appropriate and proper. We base ocur conclusion on the difficulty
of establishing numeric affluent limitations which have a
rational baseis, fha lack of technology available to treat storm
water discharges at the end of the pipe, the huge expenae such
treatment would entaill, and the level of pollutant reduction
which we anticipate from the Reglonal Board's requlatory program.
We feel compelled to note here our agreement with the Regional
Board that this permit does truly represent a massive under-
taking. WNo other permit im the State, and perhaps in the nation,
will contral the number of cutfalls in a wetrcpolitan area as

this permit undertekes to regulate.

B. The Maximum Extent ¥Fracticable Standard

The petitioners contend that the permit must include
specified management practices in order to comply with the
requirement in Clean Water hct Section 402(p) of reducing
pollutants in municipal eeparate etorm sewer discharges to the
meximum extent practicable (MEP). The petitloner states that MEP

means, “what can be done now; must be done now.” Ap we gtated in

17.
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order ¥o. WG 91-03, however, we find that the Regional Board’s
approach of requiring the dischargers to prepare a plan with

proposed contrel measures for approvel by the Regional Boaxd is

preferable to specifying all such measures in the permit. The

petitioner gives as an example a requirement for catch basin

cleaning, which it claims would reduce pollutants. However, am

effective and cost-effective storm water program requires an
analysis of the specific area subject to regulation, and should

not involve a simple listing of practices that all municipalities

must follow. As EPA stated in ite Preaxble to the draft storm
watexr raguintiﬁna:

*A wide variety of control meacures to reduce
the discharge of pollutants from municipal storm
sewer systens are currently availablie. The
performance of appropriate control measures is
highly dependent on site-specific factors. It im
therefore not practiceble to define one standerd

get of controls which will control all pollutants

in al% municipalities.” 53 Federal Register
4945629

We alsc note that, while woe uha::e'the petitioner’s gosl
of rapid achievement of an effective practices program, the Clean
Water Act does not redquire inplementation of .al.'l measures now,
put rather has sat forth a three-year time schedule for

compliance. We shall discuss this point further in the next

gection.

.
29 This point war also made In the preamble to EPA’s final regulations.
55 Ped. Reg. 48038, There s reference to the Jegirlative history of Clean

Water Act Section 402(p) mekes ciear thet Congress’ intent was not to dictate
specific practices.

18.
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C. Time Schedule for Compliance

The petitioner contende that the permit violates the
Clean Water Act by not requiring timely compliance with water
tinality standards. We addressed this point in Ordar
No. WQ 91-05. Here, alesa, we find.that,the pexnit contains
provisions requiring such compliance.

The permit includes a very aggressive and comprehensive
program of develcping and -’mplemeﬁting best management practlices
over a three-yeaxr pericd. The permit does require a program
aimed at compliance with applicable water guallity standards and
211l practices neceesary to achieve such compliance must be in
place within three years of adoption of the permit. Therefore,
the permit complies with the time schedule requirements of the
Clean Water Act. The permit also specifically providas that the
Regional Board may include more stringent effluent limitations,
including numeric effluent limitations if necessary.

ITI. CORCLUSIONS

After review of the record and consideration of the
contentions of the petitioners, and for the reagons discussed
above, and in Order No. WQ 9%1-03, we concludes

1., Impacts of storm water discharges on receiving
waters and Santa Monica Bay are complicated, and at this tims, it

would be infeasible to establish numeric effleent limitations on

19.




of water guality standards,

."

discharges to storm drains in the Loe Angeles River Basin; which

.are validly associasted with impacts in Santa Monica Bay.

2. The permit adopted by the Regional Board requires
implementation of specific source cﬁntrol measures and
effectively prohibits discherges of hon-storm water and violation

3. Tho provieions in the Clean Water Act regnlating
municipal storm water discharges require effluent limitations and
achievement of water guality standards, but the limitations may
coneist of scurce control measures, rather than numeric effluent
limitations.

4. It is sppropriate and proper to issue & permit
regulating municipal separate storm sewer systems which requires
specific practices, rather than containing numeric effluent
limitetionn. )

5, The specific control measures reguested by the
petitionex should be consldered by the Regional Board when
approval of the dischargers’ control plan ie scught, rather than -

by this Board.




6. The permit complies with the time schedule
requirements of the Clean Water Act.
1v. DORDER

IT IS5 ORDERED that the petition is denied.

CERTIFICATION

The undersigned, Administrative Assistant to the
Board, does hereby certify that the foregoing iam a full, true,
and correct copy of an order duly and regularly adopted at a
meeting of the State Water Reaources Control Board held on.
May 16, 1991,

AYE: .W. Don Maughan
Edwin H. Finster
BElisec M. Samaniego
John Caffrey

HO: None
A -
\ .. ABSENT: None

ABSTAIN: ¥None

n Marché
Adminlgtrative Assistant to the Beard
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(Pronsolino, supra, 291 F.3d at p. 1127.) Thus, water quality standards
protect water bodies, regardless of whether the pollution comes froma
“point” or “non-point” source.® For purposes of the Act, water quality
standards do not depend on whether the source of 'pollution is diffuse or
difficult to regulate. The standards look to the overall condition of the |
water itself. (City of Burbank v. State Water Resources Control Bd. (2005)
35 Cal.4th 613, 620 (Burbank); see also 33 U.S.C. § 1313.) Separate
statutory provisions address the technological feasibility of each source’s
pollution control requirements. (See, e.g., 33 U.S.C. § 1311(b)(1)(A),
(b)(1)(B), (H)(2), (b)(3), & § 1342(p)(3)(B)(iii).)

' To achieve water quality standards, the Act prohibits discharges of
polhitants from point sources to waters of the United States unless they
meet federal requirements. (33 USs.C. § 1311; Burbank, eupr‘a,' 35 Cal.4th
at p. 620.) Two such types of discharges are industrial and'municipal urban |
storm water run-off,” one of the most significant sources of water pollution
in the nation. (Environmental Defense Center, Inc: v. EPA (9th Cir. 2003)

' 344 F.3d 832, 840-841.) ‘

Congress amended the Act in 1987 to require NPDES permits for
urban run-off. (See 33 U.S.C. § 1342(p)(3)(B).) The 1987 changes did not
affect any designéted uses, other components of the water quality standards,
or the need to protect water quality. Neither Congress nor U.S. EPA

required states to revise their water quality standards in response to the

4 Point sources of pollution come from a discrete conveyance, such
as a pipe. Nonpoint sources are non-discrete sources, such as sediment run-
off. (Promsolino, supra, at p. 1125; 33 U.S.C.§ 1362(14).)

5 «Qtorm water,” when discharged from a conveyance Or pipe (such
as a sewer system) is a “point source” discharge, but storm water emanates
from diffuse sources, including surface run-off following rain events
(hence, “storm water”) and urban run-off.




CONCLUSION

- Appellant Water Boards requeét that this court overturn the judgment,

vacate the writ of mandate and enter judgment in their favor.

Dated: June 11, 2009 EDMUND G. BROWN JR.
Attorney General of California
MARY E. HACKENBRACHT
Senior Assistant Attorney General
JENNIFER F. NOVAK
MICHAEL W. HUGHES

J FER F. NOVAK

Deputy Attorney General
Attorneys for Appellants and Respondents
State Water Resources Control Board and
Regional Water Quality Control Board

SA2006600485
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Sometimes the EPA establishes and issues water quality criteria. For
instance, EPA set criteria for toxic pollutants for the State called the
California Toxics Rule (“CTR”). The CTR regulates 126 pollutants,
including arsenic, lead, mercury, cyanide, asbestos, benzene, dioxin, and
PCBs. (40 CFR. § 131.36.) Aside from some specified instances, the
CTR applies “without exception” to “[a]ll waters assigned any aquatic life
or human health use classifications . ...” (40 C.F.R. § 131.36(d}(10)(i).)
Sometimes the Regional Board establishes and issues water quality criteria
to meet the purposes of the Clean Water Act. As the California Supreme
Court recognized, “EPA provides States with substantial ‘guidance in the
drafting of water quality standards.” (Burbank, 35 Cal.4th at 621.) For
instance, the Clean Water Act requires a set of baseline pathogen standards
in coastal recreation waters, such as Santa Monica Bay. (33 U.S.C. §
1313(i)(1)(A).) Accordingly, the Regional Board established limits for
enterococci in coastal recreation marine waters and E.coli in freshwater
recreation waters that match the federally-required criteria. (Compare 40
C.FR. § 131.41(c)(1)-(2), with AR 2002 BAC 236.)

Water bodies that do not meet water quality standards cause, among
other things, documented public health impacts. For example, in 2000,
swimming in water contaminated with pathogens caused beachgoers.
between 627,800 and 1,479,200 excess gastrointestinal illnesses in Los
Angeles and Orange Counties alone. (3 AA 1719.) One of the largest
sources of pollution contributing to these health impairments is urban

runoff’ (8 AA 1729; AR 2004 TR 6161.) Urban runoff is a two-part

- 3 For ease of reference, throughout this brief the terms “urban runoff” and
“stormwater” are used interchangeably to refer generally to the discharges
from the municipal Dischargers’ storm sewer systems. The definition of
stormwater includes “storm water runoff, snow melt runoff, and surface
runoff and drainage.” (40 C.F.R. § 122.26(b)(13).)

6




Water Act. (See Abreu v. Svenhard’s Swedish Bakery (1989) 208
Cal.App.3d 1446, 1456 (court refused to apply a state law that would toll

the statute of limitations, because doing so would “inevitably frustrate”

federal national labor-management policy).)
Conclusion
For the foregoing reasons, the Environmental Groups respectively

request that this Court reverse the trial court’s judgment.

DATED: June 5, 2009 Respectfully submitted,

NATURAL RESOURCES DEFENSE
COUNCIL

Tootloe Tl

Michelle S. Mehta

Attorney for Natural Resources Defense
Council, Santa Monica Baykeeper, and
Heal the Bay
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STATE OF CALIFORNIA -
STATE WATER RESOURCES CONTROL BOARD

ORDER WQ 2001- 15

In the Matter of the Petitions of

BUILDING INDUSTRY ASSOCIATION OF SAN DIEGO COUNTY
WESTERN STATES PETROLEUM ASSOCIATION

For Review Of Waste Discharge Requirements Order No. 2001-01
for Urban Runoff from San Diego County
"~ [NPDES No. CAS0108758]
Issued by the .
- California Water Quality Control Board,
San Diego Region

SWRCB/OCC FILES A-1362, A-1362(a)

BY THE BOARD:

On February 21, 2061 , the San Diego kegic;nal Water Quality Control Board
(Regional Water Boa:d).issucd a revised national poilutant discl_large elimination system
(NPDES) permit in Order No. 2001 -01 (permit) to tﬁe County of San Diego (County), the
i8 incorporaf[ed cities within the County, and the San Diego Unified Port District. The permit
covers sigrm water discharges from municipal separate storm sewer systems (MS4) throughout

the County. The permit is the second MS4 permit issued for the County, although the first permit-

was issued more than ten years €arlier.’

' NPDES permits generally expire after five years, but can be extended administratively where the Regional Water
Board is unable to issue a new permit prior to the expiration date. As the record in this matter amply demonstrates,
the Regional Water Board engaged in an extensive process of issuing draft permits, accepting comments, and
holding workshops and hearings since at ieast 1993,

Ergiiﬂ:‘




T he pénm't inchides_‘v'arious programmati‘c and planning requirémeﬁis for the
77 permitices, including construction and develoomént-oontror's, controls on murlicrp_al activities, | '
. | cbnrrols on rupor}' frorn_industﬁal, corrunorcial, and residential.sourcos-;, andpuiolic edu_caﬁon.

: 'ihé ,type's of contro]s and requirements inclu_ded in the permit are similar to drdse in other MS4.

] penmts but also rcﬂoct the expansron of the storm water program smce the first MS4 pcnmt was
adopted for San Dlego County 11 years ago

On March 23, 2001, the State Water Resourccs Control Board (State Water Board
or Board) receiv'ed petitions for review of the permit from the Building Industry Associati_on of
San Diego County (BIA) and 'fromjﬂre-Wos'tem States Petroleum Association (WSPA).® The
peﬁ'tions are ;eéally and _factually, relotod,, and ha‘ve' therefore ‘Beeﬁ oonsolidated for pmooseé of
review.* None of the ‘municipal dischargers-subjocr to the permit filed 'arpetition_, nor did they file
respooseg to the poﬁtions. o

| 1. BACKGROUND

MS4 permits are adoptod pursuant to Clean Water Act soction 4027(1)). This

federal law sets forth specific requirements for permits for discharges from munioipal storrd

“sewers. One of the requirements is that permits “shall require controls to reduce the discharge of

? For a discnssion of the evolution of the storm water program, consistent vxdth guidancc from the United States
Environmental Protection Agency (U.S. EPA), see Board Order WQ"2000-1 1.

* On March 23, the State Water Board also received brief letters from the Ramona Chamber of Commerce, the
North San Diego County Association of Realtors, the San Diega County Apartment. Association, the National. -
Association of Industrial and Office Properties, and the California Building Industry Association. All of these letiers
state that they are “joining in” the petition filed by BIA. None of the letters contain any of the required information
for petitions, which is listed at Cal. Code of Regs., tit. 23, section 2050. These letters will be treated as comments on
the BIA petition. To the extent the authors intended the letters be considéred petrtrons they are dismissed.

* Cal. Code of Regs., tit. 23, section 2054.
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pollutants to the_m'adiimum extent prélcticablé {MEP].” Statesrestablish api:ropﬁate roquiremonts
for the control of poIlutants inthe penmts
This Board very recently rcwewed the need for conu'ols on urban runoff in MS4
permits, the emphas:s on best managemcnt pracnccs (BMZPS) in heu of numeric effluent ‘
]umtatlons and the cxpectatlon that the level of effort to control urban runoff w1ll increase over
time.* We pointed out that urban runoffis a 51gn1ﬁcant contrlbutor of i nnpalrment to waters .
' throughout the state and that addltlonal controls are necdcd Spec1ﬁcally, in Board Ordcr
:WQ 2000-11 (hereinaﬁer 'LA SUSMP order), we conc]uded that.the Los Ange]'cs Regmnal
- Water Board acted appropnately in detenmmng that numenc standards for the demgn of BMPs to _j |
control runoff from new consn'ucnon and redcvelopment const:ltuted controls to the MEP s
The San Diego pepnit incorporgtes numeric design stanidards for rmloff from new
construction_and redevelopment simila; to those conSide}'éd in tho LA SUSMP order.’ In |
addition, the permit addresoes programmatic réquireiments in other areas. 'The LA SUSMP order
was a pfecedentia‘l decision,’ and we will not reiterate our findings and conc]uoions from that |

decision.”

5 Board Order WQ 2000-11.

¢ As explained in that Order, numeric design standards are not the same as numeric efftuent limitations. While BIA
contends that the permit under review includes pumeric effluent limitations, it does not. A numeric design standard
only tells the dischargers how much runoff mmst be ‘treated or infiltrated; it does not establish mmeric effluent
limitations prosctibing the quality of effluent that can be discharged following infiltration or treatment.

? The San Diego permit also includes provisions that are different from those approved in the LA SUSMP Order,
but which were not the subject of either petition. Such provisions include the inclusion of non-discretionary projects.
We do not make any nuling in this Crder on matters that were not addressed in exthex petition. -

® Government Code section 11425. 60 State ‘Board Order WR 96-1 (Lagumtas Creek), at foomote 11.

9 BIA restates some of the issues this Board considered in the LA SUSMP order. For instance, BIA contends that it )
18 mappropnate for the permit to regulate erosion control. While this argurnent was not spec:ﬁca]]y addressed in our
prior Order, it is obvious that the most serious concern with ramoff from construction is the potential for increased
erosion. It is absurd to contend that the permit should have Jg;oored this lrnpact from urban nmoff.




The pe_titioners méke nlimerou_s éoniehfions, mostly coné_:enﬁng reQﬁiréments that
_ they.claim the dischargers will not be able to, or shouid not be'require(_i io, comply Wiﬂu. We

note that none of the discliargerslhas jpined in these contentions.” We further note that EIA raises
conten_tiqns that werelalready addressed in the LA SUSMP order. In thls Order, we hafe’ '
attemnpted fo gleazi from tﬁepetition issues ﬂ}ext_ are no:t al're;ady fully addfesSéd iinlBoard Order
Board Order WQ 2000—1 17, énd which may have some imﬁact on BIA‘ aﬂd its me‘rﬁbe'rs.- WSi’A
fﬁstatcd the co'ntcntif)n_s it made in theipétition it filed cha]lcngi_ng the LA SUSMP order. We
will not address those contentions agz;in.'." But we wili.addres'swﬁcmer fhe, Regional Watéri

Board followed the prece&ent established there as it relates to retail gasoline outlets.”

1 On November 8, 2001, following the October 31 workshop meeting that was held to discuss the draft-order, B1A
submitied a “supplemental brief” that includes many new contentions raised for the first time. (Interested persons
who were pot petitioners filed-comments on the draft order asking the State Water Board to address some of these.}
The State Water Board will not address these contentions, as they were not timely raised. (Wat. Code § 13320; Cal. .
Code of Regs., tit. 23, § 2050(a).) Specific contentions that are not properly subject to review under Water Code
section 13320 are chjections to findings 16, 17, and 38 of the permmit, the contention that permit provisions constitute
illegal unfanded mandates, challenges to the permit’s inspection and enforcement provisions, 6bjections to permit
provisions regarding construction sites, the contention that post-construction requirements should be limited to
“Jiscretionary” approvals, the challenge to the provisions regarding local govermment compliance with the California
Environmental Quality Act, and contentions regarding the term “discharge” inthe permit. BIA did not meet the legal
requirements for seeking review of these portions of the permit. Co _ i

1! On November 8, 2001, the State Water Board received eight boxes of documents from BIA, along with a
“Request for Entry of Documents into the Administrative Record.” BIA failed to comply with Cal. Code of Reps.,
tit. 23, section 2066(b), which requires such requests be made “prier to or during the workshop meeting.” The
workshop meeting was held on October 31, 2001. The request will therefore not be considered. BIA also objected
in this submiteal that the Regional Water Board did not include these documents in its record. The Regional Water
Board’s record was created at the time the permit was adopted, And.was submitted.to-the State Water-Beard-on-fune
11,7001. BIA’s chjection is not timely. : - ' ‘ '




11 CONTEN'riQNS AND FINDINGS"

: COntentidn: BIA contehds that the diséha;g_s prqhibitions Contéjﬁed illl_the pei-n.li.t
e “abSqufe” and “inflexible,” are not ;::onsistent'ﬁri‘th‘ the étandar& of “maxunum extent-
: prachcable” (MEP) and ﬁnancnally cammot be miet. |

Fmdlng The gist of BI.A’s contention concems Dischargc Prohlbltlon A2,
concemmg exceedance of water quahty Ob]CCtIVBS for recewmg waters: “Dlschargcs from MS4s
whicﬁ'cause or con'tt.'ibut.e to éxceedancgs of recg;vmg water quaﬁl_lty :)bgecnves for surface water
or groundwzitei‘ are prohibifgd.” BIA generally ébn?ends that this\pr'ohibiti_on milounts f;;a an
inﬂ'exib.l'c “7e10 conﬁibuﬁori;’ reqﬁi:ement. |

BIA .advaﬁces nlmerous arguments regéfding_ ’_thé alleged inability of thé
disc;hargel's-to co:ﬁply with this prohibﬁibh and the impropriety of reqm"ﬁng_ compliaﬁce with
lw.ater éuality standards in municipal storm water perrmts Tﬁeée 'a'rgﬁments miﬁor-mghménts .
- made in earlief pctitiéns that required comi)liance {vith water quality objectives by mum'cipﬁ] "
storm water pemuttecs '(See, €. g Board Orders WQ91-03, WQ 98—01 and WQ 99 05.) This
Board has already considered and upheld the requirement that mummpal storm water dlscharges
must not cause or contnbute to exceedances of water quahty objectives in the receiving water
We adopted an itcrative procedu;e for complying with this requirement, wherein municipalities
must report métances where fthcy cause or contribute to éxcéedanccs, and then must re;\;iew and

'imprové BMPs 5o as to protect the receiving waters. The language in the permit in Receiving

2 This Order does not address all of the issues raised by the petitioners. The Board finds that the issues thiat are not
addressed are insubstantial and not appropriate for State Water Board review. (See People v. Barry (1987) 194

Cal. App.3d 158 [239 Cal Rptr. 349]; Cal. Code Regs., tit. 23, § 2052.) We make no determination as to whether we
will address the same or similar issues when raised in futare petitions.




o
)

Water Ijinit_atioﬂ Cl1 aﬁd 2 is consistent with the language required in Board Order ‘WQ 99-05,
our most recent direction. on this issue.”

While the issue of the propriety of requiring coxﬁpliance with water quality
objectives has been alddressed before in several or&ers, BIA does raise one new issue that was not
addressed previously. In 1999, the Ninth Chcuit Court of Appeals issued an 6pinion addressing
whether municipal storm water permits rhust require “strict compliance” with water quality |
standards." (Defenders of Wildlife v. Browner (9th Cir: 1999) 191 F.3d 1159.) Tﬁe colirt in
Browner held thz_it the Clean Watef Act provisions regﬁﬁng storm water permits do not require
that mﬁm’cipal stofm—sewer discharge permits ensure strict compiianée with water quality
standards, ﬁnlike other permits.”® The coﬁrt dgtennined that: “Instead, [the provision for
municipal storm water permits] replaces the requirements of {section 301] w1th th‘;:'rcquiremem
that municipal storm;scwer dis_chargexs ‘reduce the discharge of pollutants to the maximum
extent practicable, inclu;:ling managemcnt- practiceé, ccnﬁ51 techniques and system, design and
engineering methods, and such other provisions as the Administrator . . . detern;ines appropriate
for the control of such @Ilutmts’.” (191 F.3d at 1165.) ‘The court further held that the Clean
Water Act does grant the permitting agency discretion to determine what pollution controls are

appropriate for municipal storm water discharges. (Id. at 1166.) Specifically, the court stated

3 Tn addition to Discharge Prohibition A.2, quoted above, the permit includes Receiving Water Limitation C.1, with
almost identical langnage; “Discharges from MS4s that cause or contribute to the viclation of water quality
standards (designated beneficial uses and water quality ob_}ectwes developed to protect beneficial uses) are
prohibited.” Receiving Water Limitation C.2 sets forth the Tterative process for compliance with C.1, as required by
Board Order WQ 99-05.

C “Water quahty objectives™ generally refers to criteria adopted by the state, while *“‘water quality standards”
generally refers to criteria adopted or approved for the state by the U.S. EPA. Those terms are used interchangeably
for purposes of this Order.

* Clean Water Act § 301(b)(1)(C) requires that most NPDES permits require strict compliance with quality
standards. ' .
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“that U S.EPA had the authonty elther to reqmre “strict compllance wrth water quahty standards
through the 1mposmon of numeric efﬂuent hrmtattons or to employ an rteratwe approach toward '
cornphance wrth water quahty standards by requmng nnproved BMPs over tune. d) The
court in Browner upheld the EPA permrt language, thch mc]uded an rteratwe BMP-based
approach’ comparable to the language endorsed by thls Board in Order WQ 99 05. |
In reviewing the language 1n this perrmt arid that in Board Order WQ 99 05 we
lpornt out that our language similar to U. S EPA’ s perrmt language chscussed in the Browner .
_case, does not reqmre st:rlct comphance W1th water quality standards Our language reqmres that
| storm water rnanagement pIans be demgned to achreve comphance w1th water quahty standards.
Comphance isto be ach.teved over time, through an lteratlve approach requ]rmg n'nproved BMPS N
As pointed out by the Browner court there is nothmg Inconsistent between this approach and the -
determmatlon that the Clean Water Act does not mandate smct comphance w1th water quaht'y
standards ]nstead the iterative approach is consrstent Wlth U S. EPA’s genera] approach o
storm water regulatlon, which _rehes on BMPs mstead of numeric efﬂuent limitations. .
| Ttis true that the holding_inlBrowner allows the issuance of municipal storm water
penmts that lirm't their proﬁstons to BMPs_ that control pollutants tothe maxunum extent
practicabie (MEP), and which do not require cornpliance with water quality standards. For the
_ reasons disco'ssed below, we decline to adopt that approach. The evidence in the record before
us .iS. consistent with records in previous rnur_ricipal permits we have considered, and wrth the data
we have in our records, including data supporting our list prepared pursuantto Clean Water ftct
section 303(d). Urban runoff is causing and cqntn'huting to irnpacts on receiving waters

thmﬁghqut the state and impairing their beneficial uses. In order to protect beneficial uses and to

- achieve compliance with water quality objectives in our streams, rivers, lakes, and the ocean, we
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must look t(-) éontrols on urban runoff, It. is not eﬁough sim.ply td apply the technology-basegl
standards of controlling discharges of pollutants .to the MEP; where urban runoffis causing or
contributing to exceedances of water qua]ity stand;cards, it is app;opriate to rcciuire improvements
to BMPs that address those exceedaﬁces.

 While we will continue to address ;wvate'r quality standards in mﬁrﬁc'ipa] storlm
water permits, we also continue to believe that the iterative approach, which focuses on timely
improvement of BMPs, is eppropriate. We will generally not require “Strict ;:omph'ance” with
" water quality staﬁdaids through nulﬁeric effluent limitations and we will cpﬁfinﬁe to follow an
' itf::rative approach, wlﬁch seeks compliance over time.’® The iterative ai:proach is protective of -
water gquality, but at the same time considers the djfﬁctlltie_s of achieving fiill éc&mpliance throﬁgh
BMPs that must be enforced ﬂﬁoughout 13£ge and rmedium municipal storm sewer systems."”

We have reviewed the language in the permit, and compared it to the model
language in Bo;rd Order WQ 99-05. The languagé in the Receiving Water Limitations is
virtually identical to the langnage in Board Order WQ 99_—05. It sets a.limitation on djsc.harges
that cause or contribute to violation of water quality standards, and then it establishes an iterative
approach to complying with the limitation. We are ‘concemed, however, with the language in
_ Discharge Prohibition A.2, which is challenged by BIA. This diécha:ge prohibition is similar 16 '

the Receiving Water Limitation, prohibiting discharges that canse or contribute to exceedance of

1 Exceptions to this general rule are appropriate where site-specific conditions warrant. For example, the Basin
Plan for the Lake Tahoe basin, which protects an outstending national resource water, includes nurneric effluent
limitations for storm water discharges.. . . e e T e

" While BIA argues that the permit requires “zero contribution” of pollutants in runoff, and “in effect” contains
numeric effluent limitations, this is simply not true. The permit is clearly BMP-based, and there are ne mmmneric
effluent limitations. BIA also claims that the permit will require the construction of treatment plants for storm water
similar to the publicly-owned treatment works for sanitary sewage. There is no basis for this contention; there is no
requirement in the permit to treat all storm water. The emphasis is on BMPs.




water quahty ob_]ectwes The dlfﬁculty with t]ns 1anguage however, is that it is not mochﬁed by
the iterative process. To clanfy that this pl‘Othlth]] also must be comphed with throngh the
iterative process, Recewmg Water antatmn C2 must state that it is also applicable to
Dlscharge Prohlbmon A2 The pemut in Dlscharge Prohlbttton A.S, a]so mcorporates a hst of
Basm Plan prohibitions one of which also proh;bits dlscharges that'are not n compliance with
water quahty ObjeCtIVCS (See Attachment A pI‘OthlthIl 5) Language cIanfymg that the
iterative approach apphes to that prohzbmon is also necessary i

BIA also obJ ects to Dlscharge Prohlbltlon A. 3 thch app ears to requn'e that
.treatment and control of dtscharges must. a]ways occur pnor to entry into the MS4: “D1scharges
into and ﬁom MS4s contalmng pollutants Whlch have not been reduced to the [MEP] are
prohab:ted "9 An NPDES permit is properly issued for “dlscharge ofa pollutant to waters of the
United States. (Clean Water Act § 402(a).) The _Clean Water Act defines “dlscharge of a
pollutant” as an “addition” of a pollutant to waters of the United VSta.tee from a p'oint soutce.
(Clean Water ‘Ac't s,ection_502(12).) Section 402(p)(3)A(]‘3) avthorizes the iesuance of permits for
djs‘charges “ftom municipal storm sewers.” | | |
We find that the permit language is overly broad because it applies the MEP

standard not only to discharges “from” MSds, but also to discharges “into” MS4s. It is cettain]y

¥ The iterative approach is not necessary for all Discharge Prohibitions. For example, a prohxbmon agamst
pollution, contamination or nuisance should generally be complied with at all imes. (See, Discharge Prohibition
A.1.)- Also, there may be discharge prohibitions for particularly sensitive water bodies, such as the prohibition in the
Ocean Plan applicable to Areas of Special Biological Significance.

_" Discharge Prohibition A.1-also-refers-io-discharges-into-the- M4 but 1t-on1y~proh1'bxts poliution CORETIEeN, or
misance that occurs “in waters of the state.” Therefore, it is interpreted to apply only to discharges 1o receiving

walers.

# gince NPDES permits are adopted as waste discharge requirements in California, they can more broadly protect
“waters of the state,” rather than being limited ta “waters of the United States.” In geeral, the inclusion of “waters
(footnote continued) :




true that i m most instances it is more practical and effectlve to prevent and ccmtrol pollutlon at its
source. We also agree with the Regional Water Board’s concern, stated i 1n 1ts responsc that there
-. may be instances where MS4s use “waters of the Umted States as pan of thcxr SEWeET systcm |
and that the Boa:rd 18 charged w1th protecung all such waters Nonethe}ess the spemﬁc language
in this pro}ubmon too broadly restricts. all discharges “into™ an MS4 and does 1ot
' | allow ﬂexxblhty to use regwnal solutlons where they could be apphed in 2 manner that' fully
; protects recewmg waters 2! It is xmportant to emphasme that d15chargers into MS4s continue to
be reqmred to nnplcment a full range of BMPS, including source contro] In partlcu]ar
Vd:schargers subject to mdusmal and constructlon pem‘uts must comply with aIl condltmns in
~ those permits prior to dischargmg storm water into MS4s. |
' Contenﬁoh: State law ‘quui'reé the adoption of wet weathgr water quality
standards, and the permit improperly enforces Qatﬁ quality st:zmdards that were not speciﬁcaliy
adopted for wet weather discharges. | - |
Finding: This contention is clearly without merit. There isno provisio'n in state |
or federal law that mandates adoption of separate water quality standar_ds for wet weather |
conditions. In arguing that the permit ﬁolat¢s state law, BIA -stétcs‘ tha.xt becﬁuse‘ the permit
applies the water quality c;bj ;actives that were adoﬁtcd in its Basin Plan, and those objecﬁvés were

not specifically adopted for wet weather conditions only, the Regional Water Board violated

of the state™ allows the protection of gml.mdwatex wh:ch is generally not conmdexed to be “watr::rs of the Umted

~ States,” S R

' There are other prov1s1ons in the permit that refer to restrictions “into” the MS4. (Sec e.g., Legal Authority D.1.)
Those provisions are appropriate because they donot apply the MEP standard to the permmittees, but instead require
the permittees to demand appropriate controls for discharges into their system. For example, the federal regulations
require that MS4s have a program “to Teduce pollutants in storm water runoff from construction sites to the
numicipal storm sewer system . .. .7 (40 CF.R. § 122. 26(d}(2)(1v)(D) y]




@ | o

2 1)
Water Code section 13241. These allegations appcar to challenge water quahty obj ectwes that
were adOpted years ago. Such a challenge is clearly mappropnate as both unnmely, and because -
Basin Plan provisions cannot be challenged through the water quality petition process. {See Wat.
. Code § 13320.) Moreover, there is nothing in section 13241 that supports the claim thiat
Regwna] Water Boards must adopt separate wet weather water quahty ob_]ectlves Instead, the
Reglonal Water Board’s response indicates that the water quahty objectives were based on all
water conditions in the area. There is nothing in the record to support the claim that the Regional
Water Board did not in fact consider wet weather eonditions when it at.ioiated its Basin Plan.
Finally, Water Code secﬁon 13263 mandetes the Regional Water Board to implement its Basin
Plan when adopting waste discharge requiremeénts. The Regional Water Board acted properly in
doing so. | ‘

BIA peints to certain federal policy documents that authorize states to promulgate
water quality standards specific to wet-weat;her conditions.” Each Regional Water Board
considers revisions to its Basin Plan in a triennial review. That would be the appfopﬁate forum
for BIA to make these comments.

Contention: BIA contends that the pemﬁt improperly classifies urban runoff as
“waste” within the meaning of the Water Code. |

Finding: BIA challenges Finding 2, which states that urban runoff is a waste, as
defined in the Water Code, and that it is a “discharge of pollutants from a point source” under the

" federal Clean Water Act. BIA contehds that the legislative history of section 13050(d) supports

2 These docurnents do not support the claim that U.S. EPA and the Clinton Administration indicated that the .
absence of such regulations “is a major problem that needs to be addressed,” as claimed in BIA’s Points and
Authorities, at page 18. '
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its position that “waste” should be mterpreted to exclude nrban runoff The Fmal Report of the |
Study Panel to the Calrforma State Water Resources Control Board (March 1969) is the
deﬁmhve document descnbmg the legrs}atlve mtent of the Porter—Cologue Water Quahty Control
Act. In discussing the_deﬁn_rtron of “waste,” this document discusses its bro_ad apphcatwn to
“current dra:inage ﬂo'w or seepage into waters of the state of harmful concentrations” of
matenals including eroded earth and garbage | | |
Aswe stated in Board Order WQ 95-2 the reqmrement to adopt pernnts for urban ‘
runoﬂ‘ is undrsputed and Regronal Water Boards are not requrred to obtam any mformatron on
:the 1mpacts of runoff pnor to 1ssu1ng a permlt (At page 3.) Itis aIso undlsputed thait urban
mnoff contaJns “waste” wrthm the meamng of Water Code section 13050(d) and that the fcderal
regulatrons define “dlscharge of a pollutant” to mclude “addltlons of pollutants into waters of the
Umted States from: surface nunoff wlnch is collected or channeled by man.” (40 CFR.§ 122 2)
Butitis the wa;ste or poltutants in the runoﬁ' that meet these de_ﬁnitjons of “waste” and
“pollutant : and notthe runofFitself. The ﬁnding does i:reate some'con'fusion, since there are
drscharge prolubrtlons that have béen incorporated into the permit that broadly prolnb]t the
discharge of “waste” in certam c:rcumstances (See Attachment A to the perrmt )} The ﬁndmg
will ﬂ'lerefOre be amended to state_ that urban runoff contains waste and pollutants.

~ Contention: BIA contends that the Regional Water Board violated California

Environmertal Quality Act (CEQA).

2 The Regional Water Board is appropnately concerned not only with pollutants in runoff but alse the volume of
nunoff, since the volime of runoff can affect the discharge of pollutants in the ronoff. (See Board Order WQ 2000-

11, at page 5.)




F&'hding: As we have stated in several prior drders, the protrrsioﬁs of CEQA
-requiring adopti.on of ‘environmental- decurnertts do not apply to NI;D;ES pennrte.z‘ BIA c,ontends
that tlt'e exemption from CEQA co_ntained in section ._13389 epplies V_only_ to the extent that.tlte _ ,
‘ s'peciﬁc.provi'sions of t']te-permit are required by the federad Clean Water Act. This contention is
easzly reJected Wlthout addressmg whether federal law mandated a]l of the permit prov1510ns :
_The plam language of sectmn 13389 broadly exempts the Reglonal Water Board from the
, r.eqmrements of CEQA, to prepare environmental docmttents v_vhen _adoptm__g any waste dlseharge
_ redﬁirement” ‘pursue.nt to Chapter"S.S_(§§ 13370 et seq., which aiaph'es to NPDES pennitsjt” |
BIA cites the decisidﬁ in.Conrntiz-‘tee for a_Proéressive Gflroy v. State Water Rereurcee _d’o;rrrol -
Board (1 '987)”192 CaI.Ap]e.éd 847. That case upheld'tl.le St'a_t_e—.Wate'r Proard’s _t.fiew-that seetienl-
13389 applies only to NPDES perrnits, and not to waste diSchatrge requiremerrts -that are adopted'
pursuant Mto statella'w.. The case did not coneem lan NPDES pennit, atld does rlot "'support
BIA’s argument. - - |
| Contetltion: WSPA contends ttlat the.Regiene.l Water Board did not follow this -
Board’s precedent for retatI gasoline outIets (RGOs) estabhshed in the LA SUSMP order |
Fmdmg In the LA SUSMP order ﬂ]]S Board concluded that constructlon of
RGQS is already heavily regulated and that _owner_s may be limited in their ability to construct
- infiltration faeilities. We also noted that, in lig(ht of the small size of many RGOs arld the
proximity to underground tanks, it might not-always be t'easible’ or safe to employ treatment

: methodo]ogles We directed the Los Angeles Regmnal Water Board to mandate ﬂlat RGOs

¥ yWater Code section 13389; see, e.é., Board Order WQ 2000-11.

® The exemption does have an exception for permits for “new sources” as defined in the Clean Water Act, which is
not applicable here.
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employ the BMPs listed in a publication of the California Storm Water Quality Task For.ce.
(Best Management Practice Guide — Retail Gasoline @tlets (March i997).) We aiso-concl}lded
that RGOs should not be subject to the BMP design standards at this fime. Inste._;d, we
recommended that the Regiongl WatenBoard undertake further consideration of a threshold
relatiife to size of the RGO, number of fuelirig' noz:iles, Or some othe:r relevant factor. The
LA SﬁSMP order did not preclude inclusion of RGOs in the SUSMP design standards, with
proper justification, when the permit is reissued.

| The permit adopted by the Re_gional Water Board did not-comply with the
directions we s;et forth in the LA SUSMP order for the fegu]aﬁon of RGds. The permit contains
no findings spé_ciﬁc to the iésues discussed in our prior order regarding RGOs, and includés no
threshold _for inclusion of RGOs in SUSMPs. Instead, the permit requires the dischargers to
develop and implement SUSMPs within one year that include requirements for “Prierity
Development Project Categories,” including “retail gasoline outlets.” While other priority
‘categories have thresholds for their inclusion in SUSMPs, the permit states: “Retail Gasoline
Ou.t]et is defined as any facility engag_ed in selling gasoline.”* |

The Regional Water Board .re;sponded that it did follow the directions in the

LA SUSMP order. First, it points to findings that vehicles and pollutants they generate impact‘
receiving water quality. But the only finding that even mentions RGOs is finding 4, which

simply lists RGOs among the other priority development project categories as land uses that

generate more pollutants. The Regional Water Board staff also did state some justifications for

the inclusion of RGOs in two documents. The Draft Fact Sheet explains that RGOs contribute

™ Permit at F.1.b(2){a)(x).




pollutants to runoff, and opmes that there are appmpnate BMPs for RGOs The staff also

prepared another document after the pubhc heanng, whlch was dastnbuted to Board Members

~ prior to thBlI vote on the permit, and wh;\ch mcludes similar Justlﬁcatlons and references to:

‘studles kg The LA SUSMP order called for some type of threshold for mclus1on of RGOs in

SUSMPS The perrmt does not do s0.. Also Justrﬁcatrons for perm1t provxstons should be stated

~ inthe pen'mt ﬁndmgs or the ﬁnal fact sheet; and should be subject to pubhc review and debate

'I‘he dlscussmn in the document submrtted aﬁer the hearing chd not meet these cntena Therc -
was some Jusuﬁcauon in the “Draﬂ Fact Sheet,” but the fact sheet has not been ﬁnahzed » In
light of our concerns over Whether SUSMP sizing cntena should apply to RGOs, 1t was.
incumbent on the Regtonal Water Board to Justrfy the mclusron of RGOs in the penmt ﬁndmgs
orina ﬁnal fact sheet and to cons1der an appropnate threshold addressmg the concems we

stated. The Reg:onal Water Board also. responded that when the dischargers develop the

SUSMPs, the dischargers might ad_d spemﬁc BMPs ar_ld a threshold as directed in the LA

SUSMP order. But the order specifically directed that any thresho]-d, and the justification

therefore, should be included in the permit. The Regional Water Board did not comply with

these directions.

77 See “Comparison Between Tentative Order No. 2001-01 SUSMP Requirements and LARWQCB SUSMP
Requirements (as Supported by SWRCB Order WQ 2000- 11) o i

* 'See 40 CFR. sections 124 6(e) Tand 124.8,

¥ 1J.8. EPA regulations require that there be a fact sheet accompanying the permit. {40 C.F.R. § 124.8.) The record
contains only a draft fact sheet, which was never pubhshed or distributed in final form. The Regional Water Board
should finalize the fact sheet, accounting for any revisions made in the final permit, and publish it on its web site as a

final docurnent.
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I céNCLUSist
Based on the discussion above the Board concluties that;
1. The Regxonal Water Board approprlately qumrcd compha.nce w1th water
; quahty standards and mcluded reqmrements to aclu eve reductlon of pollutants to the maximum
extent pract1cab1e The penntt miist be clarified so that the refercnce to thc 1terat1vc process for
achlevmg comphance apphes not only to the recetvmg water hmttatton but a]so to the discharge
prohtbltlons that reqmre compliance W1th water quahty standards ‘The perrmt should also be
revised so that it rcqutres ‘that MEP be aclueved for dtscharges “from the mummt)al sewer
. system, and for dtscharges “to” waters of the Umted States but not for dlscharges “into™ the 7
rsewer-sygte_m. |
c2 The Regional Watct Boartl _W.as not rgqﬁi;éd to adt;pt wet-weather tspeciﬁc
water qual_ity_objédtives.' | |
3. The Regional Water Board itléi:pt‘opﬁately qéﬁne’d urban runoff as “waste”
4, The Regional Water Board did not. violaté the Catlifqmia_ Enﬁrbmnéntal
Quality Act. -

. 5.. ‘The permit wtll bte r_évised to delete reta‘il- gasolinelbuﬂets from the Pi-idrity
Deveioptnent Project Categoﬁes' for Standard Urban Storm Water It/{itigatit)nPlans. ’fhe \
ch:ioﬁal Watet'- Boat'd may cpnsider’ addthg retail gasoline ctut]ets, uptttx inclutioﬁ of approptiatte o
findings and a threshold deé‘cribi.n.g which outlets ztte included in the téquirements;

1V. ORDER
1T IS HEREBY ORDERED that. the#Wast&DlschargcRequtrements for. -

" Discharges of Urban Runoff from the thicipal Separate Storm Sewer Systems in San Diego

County (Order No.- 2001-01) are revised as follows:




e : 9.

1. Part A.3: The words “into and” are deleted.
2. Part C.2: Throughout the first paragraph, the words “, Part A2, and Part A.5
as it applies to Prohibition 5 in Attachment A” shall be inserted following “Part C.1.”

3. Finding 2: Revise the finding to read: URBAN RUNOFF CONTAINS

“WASTE” AND “POLLUTANTS”: Urban runoff contains wéste, as defined in the-Califomia

Water Code, and pollutants, as defined in the federal Clean Water Act, and adversely affects the
quality of the waters of thc; State.
"4, Part F.1.b(2)(a): Delete section “x.”
In all otiaér respects the petitions are dismissed. - : : | ' 4
CERTIFICA_TION
The undersigned, Clerk to the Board; does hereby certify that the foregoing is a full, true, and

cortect copy of a resolution duly and regularly adopted at a meeting of the State Water Resources
Control Board held on November 15,2001, '

AYE: Arthur G. Baggert, Ir.
Peter S. Silva
Richard Katz

NO: None

ABSENT: None

ABSTAIN: None

gaur%n Marché g : ii ' _
Clerk todthe Board : :
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Storm Water Panel on Numeric Limits June 19, 2008

Background .

The NPDES stommn water permit program came into being as @ resuit of the 1987
amendments to the federal Clean Water Act and its implementing regulations. In
Californis, the Slate Water Resources Control Board (State Water Board) and
the nine Reglonal Water Quaiity Control Boards (Regional Water Boards)
implement the NPDES sloim water program.

The Clean Water Act amendments, Section 402(p) require that discharges of
storm water from large and medium municipal separate etorm sewer systems
(MS4s) and discharges of storm water assoclated with industriat ectivities be in
compliance with NPDES permits. MS4 permits require that the discharge of
pollutants be reduced to the maximum extent practicable (MEP). Discharges
associated with industrial activities, were required to meet the technology based
standards of best avallable technology economically actievable (BAT) or best
conventional poliutant control technology (BCT), and to meet water quality
standards. .

In 1990, USEPA promulgated regulations (40 CFR Part 122.26) for the NPDES
storm water program. These regulations clarified what industriel activites were
subject to storm water permit.  Construction that resutted in a jand disthurbance of
five of more acres was included as an industrial activity subject to NPDES storm
water permit. The regulations also delineated what was to be Included in permit
applicatons and the programmatic elements that were to be In a permit and
storm water management program for MS4s or storm water poliution prevention:
plan for industrial activities.

California’s Parmits

in 1980, MS4 permits ware issued to Santa Clara County by the San Francisco
Bay Reglonal Water Bosrd and to Los Angeles County by the Los Angeles
Regional Water Board. These permits wene appesled to the State Water Board.
The primary basis of the appeals was the lack of numeric imits in the permits.
The entities that brought the appeals srgued that the permits needed 1o include
numeric limits, as the discharges of poliutants must not only be reduced to the
MEP, but they must also meet wster quailly standards. The State Watar Board,
in hearing thess appeals, determined that it was not feasible at the time 1o
develop numneric Emits for ME4 permits, and that water qualtty standards couid
and shoulkd be achieved through the implementation of best managsment
practices (BMPs). Since thia rulin, the Regional Water Boards have typically
not included numeric limits In storm water permits.

The State Weter Board has adopted NPDES General Permits for the Discharge
of Storm Water Assoclated with Industrial Activities and for the Discharge of
Storm Water Associeted with Construction Activities. Both of these permits
contain language stating that daveloping numeric limitations is infeasible.

Page 1
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Storm Water Panel on Numeric Limits June 18, 2008

Court Declslons

In addition to these actions on MS4 permits at the State level, there have beena
number of rulings from the federal courts regarding the NPDES Storm Water
program. '

©One of the most significant lsfrom the federal court, 8™ District Court of Appeats
from 1995. In lts published opinion on Defenders of Wildiife vs. Browner, the
Court held that MS4 permits need nat require sirict compliance with water quality
standards. Rather, compliances was {o be based upon the MEP standard.
However, the permitting authority (the State Water Board/Regional Water Boards
for California) could at their option require compliance with standards. The State

) Water Board through the permit and appeals procasa has in fact required that the

discharges from MS4s meet waler quality standards, but has stated that
compliance with numeric standards can be achieved through the implementation -
of BMPs in an lterative fashion. _

The Brownar decision also found that discharges of storm water associated with
industrial activitiss must be in strict compliance with water quallty standards.

In 2004 the Stats Water Board conducted a public hearing on a draft General
Industrial Storm Water permit. This draft permit met with significant oppaaition
from non-govermment or nonindustrial organizations (NGOs) due to the rbsence
of nurneric limits. Staff revised the dreft permilt to include the benchmarks
contained In the USEPA multi-sector general permit. This change resulted In
strong opposition from the reguiated community.

The concerns that have been raised by the NGOs and the reguiatad community
are simiiar, though they do noi necessarily agrea on the best way to address
them. Both believe thal permitting has become overly complex, and that it Is
extremely difficult, if not Impossible to objectively determine if a facility, operation
or municipality Is in compllance with its permit requirements. The NGOs argue
that requiring storm water permitiees to comply with numeric effluent [imits will
resuit in an easier way 1o messure compiance. The reguiated community
agrees, 10 a degree, but they argue that It s not simply a matter of selecting a
number that is suitable for a POTW or industrial waste discharge, Due to the
unique nature of storm events and storm water discharges, sny numeric limit that
is placed I @ storm water permit must take into consideration the episodic naturs
of storm events and be truly representative of storm water discharges. In
addition, the regulated community has argued that there are going to be
pofiutants in storm waler discharges that did not originate in the MS4 (run on) or
that they do not have the means.to control, and therefore should be given special
consideration. o

in response to these arguments, State Watsr Board directed staff to convene a
panel of storm water experts to examine the feasibility of developing numerc
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\imits for storm water permits. Specifically, this panel of expsris was asked to
consider the following:

*is it technically feasible to establish numeric effiuent limitations, or
spine other quantifiable Bmit, for inclusion in storm water permits?
How would such iimitations or criteria be established, and what
information and data would be required?”

*Tha answers should address industrial general permits, construction
general pemmits, and area-wide municipal permits. The answers
should also address both techinology-basad mitations or criterla and
water quality-based Imitations or oiterla. In evalunting establishment
of any objective criteria, the pane! should address all of the following:

(1) The ability of the Stala Water Board to establish appropriate
ohjective frnitations or critedia; {2) how compliance deteriinations _
would be mads; (3) the abiilty of dischargers and inspeciors ta monitor
for compliance; and (4) the technical and financial abliity of
dischargers to comply with the limftations or criteria.”

" Staff invited 10 individuals from the academic and scieniific community to
participate on the panel. Ofthe 10, eight agreed fo participate. These sight met
in a public session on September 14, 2006 and heard presentations from the
regulated and NGC communitiss. They also heard comments from the public at
large. They met again on September 15, 2005 to discuss the public comments
and to begin to formulate a response. It was also docided at this mesting that
they would form sub-committees to address municipal {(MS4), industrial and
construction discharges separately. These sub-commitiees worked on drafts
statements for each of these, circuiating them over the course of a number of
months.

The panel met again in private sesslon on April 3 and 4, 2008. The purpose of
these moetings was to address unresclved issues and to develop the final
response 1o the State Water Board. It was also decided to combine the three
working statements into one Statement of Findings. The following discussion s -
the panefs findings and is broken into thres program element areas: municipal,
conatruction, and Indusatrial.

Page 3
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Panel's Findings on Feasiblility of Numeric Effluent Limits
Applicable to Municipal Activities

Municipal Observations

1. The cumrent practice for permitling, designing, and maintaining
municlpal stormwater treatment facilities (called EMPs herein) on the q
urban landscape does not lend xalf to rellable and efficient
performance of the BMPs becausa: W

s Permitting agencles, Including EPA, States, and loca! governments,
have rarely developed BMP design requirements that consider the
poliutants and/or parameters of concem, the form(s) that the
poliutants or parameters are In, the hydrologic and hydraulic neture
of how they poliutants and flow amive, and then the resulting unit
processes (freatment and/or flow management processas) that
would be required to address thess polhitants or parameters.

= The penniting agencies generaily are not accountable for the
performance of the BMP, and thus give much leeway to the
developer with respect to the type of BMPs 1o ba construcied, and
to the details of the design, although some states do have detalled
design standards and have conducted performance tests to identify
acceptable devices for their area.

« The developer s not responsible in most all cases for the
performancs of the BMP, so the treatment facilities are designed to
minimize the cost and/or area of the facility and/or ease of
parmitting, not mvodmize the polliutant removal efficlency andlor
flow managsinent of the BMP

o Because EMPs are not held to any, or very few, long-term
pecfosmance criteria, they era typleally not maintained sxcapt for
aesthetic purposes. Very few stormwater agencies are responsible
for BMP maintenance on private property, and public fecilliies are
maintained mostly in response to ciogging and/or resultant
drainage ot sesthetic problems. Even for stormwater agency

facillies, maintenance is often limited,

Z. The principal regsons for the faliure of BMP performance |s improper
BMP selection, design and/or tack of maintenance,

e The Caiifomia BMP Handbooks and other local requirements leave i
too much of the BMP aelection and design to the discretion of the Bl
designer, and thus do not address many If not all of the recelving ok
water quallly issuas

(; ~ Page4
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» BMPs need to be deslgned o faciitele maintenence; this is rarely -
done becauss it cosls the developer money and the BMP designer
is rarely responsible for the maintenance.

« Given the amount of debris in urban runoff, and the fact that the
hydraulic capacity of many BMPs may be exceeded ssveral
marny times per year, BMPs require more maintenance than othes
fypes of stormwater control facilities. Since urban BMP
malntenance Is generalty left to untrained homeowner assoclations
and maintenance personnel for commerclal properties, Inadequate
maintanance is a ness certainty. Even stormwater agencies oftan
do not have andior apply the rescurces necessary 1o maintain
agency owned BMPs. :

3. Iimprovements in the design of municipal BMPs, including residential
and commercial as welfl as municipally owned faciities are necessary
to ensure better performance (1.e. sizing, geometry, iniet and outist
design, eic.) and to specifically target recelving water quallty issues.

Eﬂluonl Ilmlt approadm uuually hcus oriy on oumenﬂonal water quakty
constituents that may not be solely or at all responsible for the recalving water
beneficial yse impabtments in urban recelving watars. The important stressors
that affect many use impairments can include one or more of the following and
may vary In Imporiance from system to system:

« The sffect of increased fiows and/or volumes (i.e.
hydromodHication) that can lead to stream channel
srcslon/sedimentation with resulting habitat destruction

« Sediment contamination (such s enrichment of urban stream
sediments with fine-grained heavily poliuted particulates; large
organic debris masses causing low sediment DO; ssttled bacteria
causing large bacteria gradients with sediment depth etc.)

» Impalred sesthetic value (caused by gross ficatables, noxious
sediments, eic.)

¢ Unsafe condiions {caused by dangerous debris, highly fluctuating
straam flows and stages, oic.)

+ Diasolved and suspandad pollutants that are bioavailable in the
water column and/or result in downsiream sediment contamination
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o Eievated temperatures from urban heating effects on runoff and on
open conveyances and permanent pool BMPs

it Is very difficult o detefmine specific causalive agents or the level of control
needed, for a specific beneficial use impaiment In a recsiving water body. The
Stormwater Effects Handbook: A Tool Bax for Watershed Managers, Scientists,
and Engineers (Burton, G.A. Jr., and R. Pitt, ISBN 0-87374-624-7. CRC Press,
Ine., Boca Raton, FL. 2002, 811 pages) wes written to be used as a guide for

. stormwater managers to kieniify their local receiving water problems and to

assist In identifying the causative factors, The methods described would need to
be applied to a specific area or region to obtein an understanding of locs!
condiions and problems. Although expensive, comprehensive investigations
such as these shouid be considered an Investment to help minimize wastehi
expendiiures due to the application of insppropriate control practices In a
watershed,

Monitoring for enforcement of numeric effiuent limita would also be challenging.
While spot checks could be mads at some of the many outfalls in an area, there
is wide variation in stormwater quality from place to place, facliity to facility, and
stormn to storm. Coefficients of varistion approaching 1 or higher are not '
uncommon and there are fow factors that can ba used to significantly recuce thia
variation. Analysls of the National Stormwater Qualtty Databsse indicates that
geographical location and land usa are the most important factors affecting
stormwater quality for most conastituents, Some are afso affected by the
prdmscedent dry period before the rain and more highly developed watersheds
{coniaining larga fractions of Impervious areas) often show elevated “first-flush”
concentrations in the 8rst portion of the storms for some, but not all polutants.
Since tha storm-io-storm variation at any outfall can ba high, t may be
unreasonable to expect alf events to be balow a numeric value. .In a aimilar
circumstance, there ere s numbes of storms ¢ach year that are sufficiently iarge
in volume and/or intensity, to exceed the design capacity volume or flow rates of
most BMPs. Assessing compliance during these larger events represents yet
another challenge to regulators and the regulated community.

Technical Issuse

Even for conventional poliutants, thera presently is no profocol that snables an
engineer to design with certainty a BMP that will produce a desired outflow
concentration for a constitvent of concem. A possible exception is removal of
Total Suspended Solids in extended detention basins, and some types of media
filters. The typical approach for evaluating BMP pollutant removai efficlency has
been percent removal, but observad removal efficiencies vary greatly from facility
io faciiity and it has been demonatrated that percent removal varies directly with
the inflow concentration.

Few, if any, BMPs are designed using the first principies laws of physics,

. chemistry and/or blaiogy for pollutant removal and/or fiow-duration control. it wil
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take a substantia! research effort, including data gathering on well-designed
BMPs, to develop design criteria for the removal of poliutants with confidence
imervals that enable us to make rellable eaimates of the msdlan and variance of
the effiuent concentrations to be expected from the various types of BMPs. Untl
this Is done, it will be very difficult to assign legally enforceable numerical effiuent
Imitations to any parficular BMP.

Drawing upon the body of knowledge that currently exists regarding poflutant
removal efficiency, It is possible to estimais mean effuent concentrations and
variancss for a number of constitusnts for different types of BMPs, albeit notina
legaily enforceable sense. Efflusnt concentration distributions for a number of
EMPs ars availabls in the Intemational BMP Database (www.bmpdutabazs.ong)
from more then 250 studies throughout the US. The following outlines key issues
that have been identified regarding the tachnical feasibility of setting objective
criterin for both exising areas and new or redeveloping areas:

» Effuent concentration estimates couid be made for & given
consfituert and a particular BMP from a larger number of BMPs
than available in the BMP Database using Iterature valuas of
percent remowal and local or national data on stormwater runoft
EMC data. However, the resulis from this work would be
significantly less rellable then the BMP Database data as it could

. be biased if the influent concentrations for the studied BMP types
did not match general urban runoff.

e Designing the facllity mom rigorously with respsct to the physical,
chemical and blological processes (8.g. unit processes) that are
active In the BMP wouid give confidence that the BMP would
perform at least as well, if not better than the sverage performance
determined from the Bterature. A WEF/ASCE task force is curenily
updating thelr Urban Runoff Quailty Management Manual of
Practice; design guidance of BMPS will make better use of the
physical, chamical, and blologic processas taking piace in the BMP
befora, during and after a storm event, This manuat will bulld upon
recent rassarch afforts employing a unit process based approach
for BMP design and selaction, These research efforts wera
supported by the Water Environment Research Foundation
(WERF) and the National Cooperative Highway Research Program
{NCHRP).

« A BMP designed and constructed according to a set of critaria
described abovs, could be presumedio deliver an efffuent with a
mean constituent concentration and variance similar to the
performance numbers developed from the litsrature ¥ it Is properdy
maintained Enforcemant would comprise periodic inspection of
the facility using & checkiist of items io be inspscted. While not en
effiuent imR, this sesms practicsl and quantifiabla,
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» Most all existing development rely on nonstructural coninol
measures, making it difficult, if not impossible to set numeric
effiuent limits for these areas because littls s known about the

"quantity and quelity performance of non-structurat controls.
Howwevest, certain development characteristics In soma existing
development areas that minimtze the amounts of impervious areas
in s drainage area have been shown to be quike effective in
reducing adverse hydromodifications in the recelving waters, and
shouid be encouraged.

Municipal Recommendations :

Itis not faasible at this timsa to sat enforceable numeric sfffuent criteria for
municipai BMPs and in particular urban discharges. However, 1t Is possible to
selact and design them much more rigorousty with respect to the physical,

-chemical and/or biological processes that take place within them, providing mora

confidence that the estimated mean concentrations of constituents in the
effiuents will be closs to.the design tarpet. Moreaver, with this more figorous
design and an enforceabls malntenance program, X can be presumed that these
{facilities will continue ie deliver effiuent qualities that are reasonably close to the
design effuent concentrations over the life of the facility, And if proper
malintenance s performed (enforced), the faciliies can be expected to perform
throughout their design Iife at the same or betier efficlency as when newly
constructed. Depending on the polhutants snd parameters of concern and BMP
choices, it is very iikely that treatment trains of structural BMPs will be required in
many cases.

For catchments not treated by & structural or treatment BMP, setting a numeric
effiuent Iimit Is basicalty not possible. However, the approach of setting an
*upset” value, which is ciearty above the nomal observad variability, may be en
Interim approach that would allow “bad actor” catchments to recelve additional
attention. For the purposes of this document, we are calling this "upset” value an
Action Level because the water qually discharged from such locations are
snough of a concern that most all coukd agree that some action should be taken,
Action Levels could ba developed using at lsast three different approaches.
These approaches include; 1) consensus based approach; 2) ranked parcentiie
distributions; 3) statistically-based population perameters.

The consensus-based approach would be 1o agres upon efftuant concentrations
that ail parties feel are not accepiable. For axempie, most parties wouid likely
agree that an average concentration of dissotved copper above 100 ug/ from an
wrban catchment wouid not be acceptable. This would be an Action Level value
that would trigger an appropriate management response. This appresch may not
directly addiress the Issue of establishing numeric effiuent criteria and achieving
desired effuent quality, but the cormsensus-based approach would ensure that
the "bad eclor” watershads received needed atiention.
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The ranked percentile approach (also a statistical approach) refles on the
average cumuiative distribution of water quality data for each constituent
developed from many water quakity samples taken for- many events at many
locations. The Action Level would then be defined as those concentrations that
consistently excead some percentage of all water quality evants (Le. the 90"
percentiie). In this case, action would be required at thoss locations that were
consistantly in the outer limit (L.e. uppermost 10" percentile) of the distribution of
observed effiuent qualities from urban runoft, '

The statistically based population approach would once again rely on the
average distribution of measured water quality values deveicped from many
water quality samples taken for many svents at many locations. in this case,
however, the Action Leve! would be defined by the central tendency and variance
estimates from the poputation of data. For example, the Action Level could be
sat as two standard deviations above the mean, Le. if measurad concentrations
are consistently higher than two standand deviaions above the mean, an Action
situation would be triggered. Other population basad estimatons of ceniral
tendency could be used (.e. geomean, median, etc.) or estimates of variance
(l.e. prediction Intervals, etc.). Regardiess of which population-based estimators
are used (o percentile from above), the idea would be to identify the {statistcally-
derived] point at which managers feel concenirations are significantly beyond the
norm.

The ranked percentile and popuiation-based estimators are highly dependent

upon the data sets used fo calculate them. There are a number of options that

wera considered by the Panel, but ultimately they wers broken into two distinct
The {irst category was for new development/redevelopment ard the

. sscond was for built out urban environments. For new

development/redeveiopment, the panel recommends using the data set
associuted with the intemations] BMP detebase (www.bmpdatabase.org). This
data set represents the variety of water quality from the moet up to date, best
conducted and reporiad BMP studies. The database effort doss not limit itseff to
BMPs types or designs; it focuses on tachnicelly sound monitoring studies and
raporting Information. Therefors there could be some screening of studies to
those thought to be wel designed BMPs to then develop effiuent quality
distributions and statistics on performance. Certainly, there Is no expectation that
whban stormwatsr managers could improve water quality beyond what would be
reportad in this dataset

In buitt-out urbantzed environments, there are greater opportunities to examine
various data sets for setling Action Leveis. For the Panel, thess opportunities
were a function of spatial scale. The first opporiunity would be at the local scale.
Some urban stormwater monitoring programs have been in existances for 10
years or longer. Examples include the Los Angeles County Departient of Public
Works, City of Sacramento, Orange Courty, San Diego County, amongst others.
Using permil specific data sets may make sense if issues of climatic variability or
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localized geomorphology are important. The next scale would be to combine
these California municipal permit monitoring data sets, especially if lack of data
for specific constituents of concern In any one location or reglon is an important
issue. The largest scale would be the National Stormwater Quality Databasa
(NSQD) from municipal monitoring programs across the nation
(http:/funix.eng.ua. edu/~pitt/Researchims4/Paper/Mainms4paper.itm)). This
data set iIncludes monftoring dste from urban areas such es residential,
commercial, indusirial, freeway, Institutional, and mixad use which Is especially
useful if small sampls size Imits the uss of ioca! date. One adventage of using
smaller (and local), rather than larger, spatiai scales Is the ablity to updata data
sats for revising Action Levels, The NSQD may not be updated for quite some -
time, but local data sets can be updated periodically (annual amendments, 10-
year rolling averages, every permit cycle, eic). Ultimatsly, Action Levels would
be expected to become lower as outiiers are removed from data sets and as
Improved water quality date are coliectad through targeted management actions.
it may be appropriate to efiminate older data sets as well over tme.

One slement to conskier when comparing monitoring data to Action Levels la the
concept of a design volume for water quality (also known as the Water Quality
Capture Volsme — WQCV, WEF #23 and ASCE publication #87, 1868) or &
design flow rats. The WERF and NCHRP efforts mentioned above inciude
recommendations reganding deslgn aizing using contfnuous simulation
tschniques for both voluma-based and riis -based BMPs. The Panel
acknowledged that several to more fimes each year, the runoff volume or flow
rate from a storm will excead the design volume or rate capaciy of the BMP.
Stormwater agencies should not be hald accountabile for poliutant removal from
storms beyond the size for which a BMP Is designed.
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The diagram below provides guldance for determining what BMPs are required in
2 newly developing watesshed. Under Condition 1 where the recetving water
quaiity Is not Impaired, determination of the appropriate BMP would be by Best
Profassional Judgment (BPJ), Any of the “state approved” BMPs could be used.
The permitiae would be required to design the reatment facilities in accordance
with the California BMP Handbook, which should be revised as a criteria
manusi, rather than a guldance
manual and include more
physioblochemicslly based design
criteris designed lo address an agreed
upon sef of “Poliutants and
Paramelers of Concem” based upon
knowledge of the poXutants and
parameters thet generally are of
concem In urban runoff, with perhaps
some differerices on mecelving water

type.

A detalled maintenance plan and
schedule would be requirned thet
includes: ’

{. Actions to be teken and when,

2. Designation of the party legalty
accountabia for the facility
maintenance, and

3. Awhole-life cost estimatle for
the facliity that inciude
mainenance.

Compliance with the design criteria
and the malntenancs pian and
schedule would constitute
achievemant of the design efMuent
criteria. In the event of failure by the
responsible party to perform the
required maintenance and/or to
perform it to the required level of
quallty, the who'e-life cost schedule
could be used to determine the
consideration that the defaulting
responsible party would pay to the
new responsible party thet iakes over
the maintenance.
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Undsr Condftion 2 whete water quality impairment exdsts but a TMDL has not
yet besn parfonmed, BAT would be required, which means applying the BMPs
that can practicably (to be defined) be employed to produce the lowest efffuent
concentrations (e.g. the lower grouping of BMP effluent quality) of the
constituent{s) of concemn. Several types of EMPs may fuifill the BAT standard if
these BMPsa have parformance that ks not statistically or practically differentiable,
This case will allow flexibifity in choosing among that sets of BMPs that
demonstrate superior performance. As In the case of Condition 1, compllance
with the maintsnance plan and achedule would constitiis compliance with the
design effluent criteria, .

Condition 3, which occurs when a TMDL has been specified for the BMP or for
the tributary watershed, may (or may not be) actually be less stringent that
Condiion 2 H the TMDL aliows for » higher efffuent concentration of the
constiuents of concem than that discharged by a BAT fecillty. The same
requirernents would apply for the design criteria, and the meintenance plan and
schedula would constitute the guarartse of design effuent concentrations from
the BMP.

. !1: . ‘.J A *7'_ Sl u‘_‘.‘_ul
Stonmwater eMuent limits can become very complex if all the issues are to
directly addressed. If complex, they are not likely to be workabie. However, too
much simpification can alsc lead to Ineffective programs. Therefore, a
reasonable first step Is needed, based on local data. Complisnce monitoring (e.9.
BMP Inspections) Is slso needed to ensurs that the goals are likely to be met.
Most likely goals will have to be revised over time. The overall strategy should

contain these :

Effectiveness
Affordability
Enforcesabliity, and
Flexdbility

¢ 8 & @
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Tabls 1 - Effects of Urbanixation on Hydrologle Regims in Colorsdo and Georgh

Annusl Sut:." Ann
Praci ™ | Runoff Events per Year ual Runolf {mm)
rmeters I Undeveloped |Developed Undaveloped [Devalo:
ort Colline, 335 1 b a7 12 124
Sants, GA 1262 18 48 1] % 500
 Values obtalned from Fig. 5.3 ASCE MOP (1998)

Runoff volume end peak fiows have been racoq_ntzod as two of the most
important stormwater factora needing control. Table 1 (Roesner and Nehrke) -
shows that urbantzation dramatically changes the hydrologic regime of urban
waterways, In both Atianta (a higher rainfall area) and Fort Coiline (s somiarid
area), the number of runoft events per year on developed land increases by &
factor of 2 imes the number of runoff events that occur In the undeveloped stats;
and the runoff voluma Increases by a factor of tenl The peak fliows also increase
dramatically as shown in Figure 1 below, but as also ssen on the figure, the
peak flow frequency curve can be adjustsd back to its predevelopment character
by the proper spplication of runoff controls, But while these controls restors the
pukﬂowfrequmtnih natural regime, the duration of flows at the low end (but
stil channel “working”) of the flow frequency curve is greatly increased, which
ralses potential for channel scour In stream channes with erosive solis,

Figure 1 - Exceedance Frequencies for Detantion Bas!ns in Fort Colting, Colorado

Excasdance Fraquancy for Detention Beming it Fort Colin, Coloric
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Since many of the stormwater poliutants are strongly associated with
particulsten, storrmwater particulats control is also often a component of
stormwater control programs. Therefore, an effective stormwater control strategy
that could be encouraged Is a combination of several practices, isted belowin
the order of increasing events:

s On-site stormwatar reuse, evapotranspiration and inflitration for the -
smallest storms and up 1o specific targeted events, depending on site
imitations {soll characteristics and groundwater contamination
potential) (usualty by conservation design emphasizing infiltration,
disconnecting paved areas, efe.)

s Treatment of excess nnaff that cannot be inflitrated, again,upto a
specific targeted ninoff volume (usually by sedimentation or fitration)
For poilutants of concern, it should be demonstrated that the EMP(s)
need to include the physical, blological, and/or chemical treatment

that address the typical poliutants of concern and/or
specific polktanis in the case of 303D listed water bodies or those
with established TMDLs.,

+ Control of energy discharges for the channel forming events {such as
through storage-release, focusing on flow-duration analyses and peak

—~— ’ flow frequency snalyses). To be most effective, this should to be
Q 1 - completed under a watershed management plan and not site-by-site.
adl » Provide safe drainage Tor damaging events (conventional drainags,

plus secondary drainage systems)

» [n watersheds that are already experiencing damaging flow impacts to
streams, It couid be In many circumstances much more cost-effective

(and eflective period) to develop through a watershed plan a natural
stream stabilization approach that could address both tho existing
development and the remaining smalier infil or otherwise smaller new
development. in thess cases, requiring the remaining new
development to Implement flow-duration control would not sotve the
issue in a measurable way and resources would be better spant
restoring the functions of the creek with instream enhancements.
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Panel's Findings on Feasibliiity of Numeric Effiuent Limits
Applicable to Construction Actlvities

nstruction Observations : _
Regerding the question of the technical feasibillty of Numeric Limits for
stormwater discharges from construction activities, the Panel bases its
recommendations on the following obeervations.

1. Umited fleld studles indicats that tradiional eroslon and sediment controls
are highly variable in performance, resulting In highly variabie turbidity
levela in the site discharge. :

2. Site-fo-site variability in nunoff turbidity from undeveloped sites can afso be
quite large in many areas of Callornia, particularly In more arid regions
with less natura! vegetative cover and steep slopes.

3. Aciive trestment technologles involving the use of polymers with ralatively
large storage systems now exist that can provide much more consistent
and vary low discharge turbidity. However, these technologies have as yet
only besn applied to larger construction sites, generally five acres or
greater. Furthermore, toxicity has been observed at some locations,

a although at the vast majority of sies, toxicity has not occurred. There is
Q; aluothepohnﬁalioranaccldanhllargerehauofsummﬂﬂmhwiﬂ\
their use

4. To date most of the construction permits have focused on 7SS and
turbidity, but have not addressed other, potentially signficant pofiutants
such as phosphorus and an assoriment of chemicals used at construction
sites.

5. Currently, there is no required traning or certification program for
contractors, preparsrs of soll erosion and sediment control Stormwater
Pollution Prevention Plans, or fieid inspectors.

8. The quality of stormwater discharges from construction sites that
affoctively employ BMPs likely varias due to site conditions such as
climate, soll, and topography.

7. The States of Oregon and Washington have recently adopted similar N
concepts to the Action Levels described eariler. : By

Construction Recommeniutions
Tt is the consensus of the Panel that active treatment technologies make Numerlcﬁ
- Linits tachriicalty feasible for poliutants commonly gssociated with stormwater
discherges from construction sites {e.g. TSS and turbidity) for larger construction
sites. Technical practicalities and cost-effectiveness may maks these
tachnologles less feasible for smaller sites, including small dreinagss within
|arger site, as these technologies have seen imited use gt small construction
sites. If chernical addftion Is not permitted, then Numeric Limits are not likely
fessiDle. Whether the use of Numeric Limits Is prudent, practical or necessary to
L more effectively achieve nonpolrt pollution control is a separate guestion that
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recommends that Action Leveis be specilied. -

impossible.

apency resource perspective.

faasible, the Panel has several resenations and concems.

Page 18
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Advanced systems lend themaelves to Numeric Limits becausa of
reliable freatment, while non-active controls are less predictable. Advanced
sysiems have been In use n some form since the mid-1880s. At this time, there
are two general types of systems. Wih each general system the stormwater is
retained on-site; freated, and released more slowly. One system ampioys
polymer coagulation and sedimentation. The second system employs polymer
coaguiation with direct fitration. Both types of systems are conaldered rallable,
and can consistently produce a discharge less than 10 NTU. These systems
have been used successfully at many sites in soveral states since 1995 to
reduce turbidity to very low levels. Non-active ercsion and sediment control
BMPs, while effective when applled and sdequatsly maintainad, produce more
highly variable in effluent quality, making setting Numeric Limits difficult, i not

June 19, 2008

f heeds 1o be anawered, but Is outside the scope of this Panel. However, Action
Levels &re likely to be more commonly feasible. For smaf sites or smaller
drainages within Jarger altes,or where chemicals cannot be usad, the Panel

historically

An Important consideration in setting Numeric Limits or Action Levels is thatin

- many locations In Callfomia the natural background turbidity andfor TSS levels In
6“ H stormwater runoff are quite high. Thisis particularly true in seml-arid or arid
~ regions, which tend 10 have less vegetative cover. For example, natural runoff

concertrations In Emeraid Creek, on the Newport Coast, above any developed
areas have been over 5,000 mg/ during runcff events. The Los Angeles Courtly
Montioring Data sets included an open {and use walershed that also showed
TSS levels signiicantly above other types of urban land uses. Therefore, itis
important to consider natural background levels of turbidily or TSS In setting
Numerical Limits or Action Levels for construction activities. The difficulty in
detsrmining natural background concentrations/ievels for all areas of the stats
could make the setting of Numeric Limits or Aclion Levels impractical from an

Whiile the Panel concludes that Numeric Limits or Action Lavels are technically

1. The active frsatment systems have generally been employed on sites fiva

acres or larger. While the systems are technically feasible for sites of any
~ size, Including sitss or drainages as smeil as an acre or less, the cost may

be prohibitive. The cost-effectivaness of active treatment systems is
greatly enhanced for large dralnage aress, at which construction occurs
for an extended period of time, over one or more wet ssason. There is
also & more “passive” active system that is employed In New Zealand that
uses caplured rainfall to release the chemical into fiows entering &
detention systam that requires less instrumentation and flow measurement
infrastructure, Even more passive systems such as the use of polymer
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logs and filter bags are currently under development for small sites.
Regardless, the Panel recommends that the Board give particular
attantion o Improving the application of cost-effeciive source controls to
small construction sites.

2. In considering widespread use of aclive treatmant systems, full
consideration must be given to whether issues related to toxicity or other
environmental effects of the use of chemicals has basn fully answered.
Conskieration should be given to longer-term offecis of chemical use,
including operational and equipment failures or other accidental excass
releases.

3. Censkieration should be given to the seasonalily of applying Numerical
Limits. There may ba sites where summer cnly construction that complies
with Action Levels may be preferred to year-round that sites thart include
winter construction that complies with Numeric Limits. In such cases,
applying Numeric Limits to summer construction may be a disincentive to
schaduling active gruding during dry periods. Allowing aummer only
construction sitea to comply with aciion levels would discourage winter
construction activities.

4. Consldaration should be given to whether Numeris Limits would apply to
gli construction sites or only those with significant disturbed soil areas
{e.g. active grading, un-vegetated and/or un-stabilized sclls). A site could
meast certain condltions to be conmkiersd “Stabiiized” for the runoff season.

5. Wher Numeric Limits are not feasible or where they would not apply
during designated seasons or site conditions, the Panel recommends that
the Board considar the concept of Action Lavels for sites whers only
traditional erosion and sediment controls are applied or construction sites
that are considered “stabliized” for the runolf season. An Action Level
indicates a fallure of BMPs (within sorne stom size limits).

8. The Board should consider Numeric Limits or Action Levels for other
poliutants of relevance to construction sites, but in particular pH. 1tis of
parScular concem where fresh concrete or wash water from cament
mbers/equipment is exposad to stormwater, .

7. The Board should consider the phasad implementation of Numeric Limits
and Action Levels, commensurate with the capacity of the dischargers and
support industry to respond.

8. The Pane! recommends that a Numeric Limitor Action Level shouid be
compared to the average discharge concentration. The minimum number
of indhvidual samples required to represent the average discharge
concentration for a storm will need to be defined.

9. The Board should set different Action Levels that consider the site’s
climate region, soil condltion, and slopes, and natural background
conditions {(e.g. vegetative cover) as appiopriate and as data is available.
With active treatment ayatems, discharge quality is relatively independent
of these conditions. In fact, active treaiment systems could resuit In
turbidity and TSS levels weil below natural levels, which can also be
probism for receiving waters,

f‘— Page 17
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10, The Board should consider whether the Numeric Limits or Action Levels

1.

12,

13.

should differ between receiving waters that are water guaiity limited with
reapect to turbidity, sediment or other polhutants associated with
construction, from those water bodles that are not watsr quality limited.
The Panei recommends that Numeric Limits and Action Leveis notapply
to storms of unusual event sizs and/or pattern {e.g. flood events). The
determination of Water Quaiity Capture Volume should consider the
differing cimate raglons to specify these events, ;
The Board should set Numeric Limits and Action Leveis toencourage
loading reductions as appropriale as opposed to only numeric
concentrations. Bxamples include phased construction {e.g. limited
exposed soll aress or thelr duration), Infilkration, and spraying captured
runoff in vegetated areas as means (o reducs icading.

The Panel is concamed that the monitoring of discharges to meet either
the Action Levels or Numeric Limits may be costly. The Panel
recommends that the Board consider this aspact
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Panel's Findings on Feasibliity of Numeric Effluent Limits
Applicable to Industriai Activitles

Industrial Observations

The Panel believes that Numerc Limits are feasibfe for some Industrial
calmgories. Indusiries have control over their facilites. They control access,
construction practices, product substitution to affect pollution prevention and the
types of treatment systems to be used o mifigate stonmwater runoff. There are
rany treatmeant systems or prevention practices that have been in place for
fengthy periods, extending back to the 1980a in many cases. For exampia, there
s much known today sbout construction materials, such as roofing materials
(roofing composttion, gutiers, paints and cosatings, products that abrade or tend
to create solikis or Rier, etc). Other examples include development of pervious
sufaces, or infiliration methods.

The decislon for the value of Numeric Limits should be made in one of fwo ways.
Vhen there is a TMDL that defines the permiasible load for a watershed, the
Numeric Limits should be set to meet the TMOL. Consideration must be given for
both the pollutent concentration as welt as the volume of runoft, since both
contribute to the impacts that required the TMDL 1o be Implementsd.

When there s no TMDL, the Numeric Limits should bs based upon sound and
established practices for storm water poliution prevention and treatment, using
an spproach analogous to that used in the NPDES wastewater process in the
1970s. In this approach phased, Numeric Limits were first set that were based
upon the use of best currantly availabla technology, and permittees were given a
defined period for compliance. Permits wers establishad basad upon Industry
types or categories, with the recognifion thet each industry has its own specific
probisms and finencial viabliity.

To establish Numeric Limits for Indusbial sites requires a reliable database,
describing cuirent emissions by induatry types or categories, and performancs of
existing BMPs. The current industrial permit has not produced such a database
for most Industrial categories bacause of inconsistancies in monitoring or
compliance with monitoring requirements. The Board needs o reexamine the
axisiing data sources, coliect how data as required and for additfonal water
quality paramatsrs {the current permit requires only pH, conductivity, total
suspended solids, and efther total orgsnic carbon or ol and grease) to establish
practical and achievable Numeric Limits.

In cases where the industrial activity is similar to activities covered by the MS4
permit (roofs, parking lots, etc), the approach or limits for industries should be the
same as for MS4 permittees. In cases where the industrial activity Is similar to
-land disturbance activities (e.g. landfity, gravel mines, eic.}, there exists data and
design experience with runcff control, capture and advanced treatments systems
{e.g. systems using polymer to enhance total suspended solids removal — see
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the construction section) that may make Numeric Limits feasibla for new facllities,
and the approach and limits should be the same as for construction permitiees.
The same conditions and Issues related to active reatment discussed In the
conatruction sectlon apply here.

In cases where there Is Ieu cartalnty in the data for both stormwater
characterization or BMP performance to establish Numeric Limits, there maybe
sufficient dats fo establish Action Levels. Aciion Levels ast for industrial sites
that discharge io MS4s should not exceed those set for MS4 pamiitees.

The Panel recognizes that existing and new faclliies may have to b h'eated
differently and recommends the approact: inTable 2,

Table 2- ppmchb&hblnh Numeric Limits or Action Levels at Existing or New

Faclitties
Numaeric Limits | Action Lavels Notes
Yes, similar to
Indoor | No MS4
Yes if data are
Bars | |simmiope g [Admiedh
—- Outdoor | specific industrial iy did
_— ; Industrial activity | database levels.
et and BMP .
Y BMP ; o
es — based, similar to
Indoor | potabase MS4 New
-{ Development
New No, uniess
Facllity sufficilent data
existforthe | YO8 when
Qutdoor sufficlent data are
specific avallable
induatrial activity
and EMP
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Industrial Recommendstions
The Panel has several reservations and concems:

e The Panel recognizes the inadequacy of current monitoring data sets and -
. recomemends improved monttoring to collect data useful for establishing
Numeric Limits and Action Levels.

« Required parameters for future monttoring shouid be consistant with the
type of Industrial activity instead of the current parameters {l.e., moritor for.
heavy metals when there Is reasonable expactation that the industrial
activity will cause greater heavy metals concentrations In the storm water).

 Insofar as possibla, the Panal prefers the use of California data (or
National data if it can bs shown to be applicable to CA)} In setting Numeric
Limits and Action Levels.

e The Panei recognizes that sconomles of scale exist for large facillties and
large groups of single facilities.

« industris! facilities that do not discharge to MS4s should have to
implement BMPs for thelr nonindustrial exposure (e.g., parking lots, roof
runoft) simllar to commercial facilifies in MS4 jurisdicions.

+ Regardiess of Action Leveis or Numeric Limits, the permittses shouks
implement a sulte of minimum BMPs — good housekesping, emplcyse
tralning, preventing materiala from exposure to rain, ete.

o SIC categories are not a satistactory way of identtying Industriai activities

" atany given site. The Board should develop a better method of
. chamacterizing industrial activities that can impact storm water,

« The Panel recognizes this Is a Isrge task and recommends prioritizing the
implementation of this approach o achieve the greatest reduction of
poliutants statewide.

« Increasingly, a number of industries have movwed industrial activities
indoors, preventing storm water poliution. The Pane! recognizes that
these facllities should be granted some sort of reguiatory rellef from
industrial Numeric Limits or action ievels, but should still be required to
comply with MS4 permit requirements.

The Panel recognizes the need to maks progress in monitoring and reducing
storm watsr discharge from Industrial facilities, bt urges the Board to consider
the total economic impact and not unduly penafize Califomis industries with
respect to industries outside of Callformia.
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L ~ STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

ORDER WQ 98-01

Own Motion Review of the Petition of
ENVIRONMENTAL HEALTH COALITION
to Review Waste Discharge Requirements Order 96-03,
NPDES Permit No. CAS0108740,
for Storm Water and Urban Runoff from the
Orange County Flood Control District
and the
[ncorporated Cities of Orange County
Within the San Diego Region,

Issued by the .
California Regional Water Quality Control Board,
San Diego Region.

SWRCB/OCC File A-1041

BY THE BOARD:

On Auéust 8, 1996, the Regional Water Quality Control Board, San Diego
Region (Regional Water Board), adopted Waste Discharge Requirements Order 96-03,
NPDES No. CAS0108740, for storm water dischargé from municipal separate sewe%
systems for the incor;bc;jrated cities of Orange County within the San Diego Regional
Water Boar’d"s boundaries (Orange County pcermit).I The waste discharge requirements

constitute a national pollutant discharge elimination system (NPDES) permit pursuant 10

section 402(p) of the federal Clean Water Act {(CWA).

' ' On March-8, 1996, the Regional Water Quality Control Board. Santa Ana Region. issued waste discharge
". requirements for storm water discharge to the incorporated cities of Orange County within the Santa Ana
Rewional Water Board's boundaries that are essentially identical 10 the permit adopted by the San Diego
Regional Water Board. ‘

Kb




On September 6, 1996, the State Water Resources Control Board
(SWRCB)l'rcceived a petition from the Environmental Health Coalition (petitioner)
contesting certain provisions of the NPDES permit.’ The SWRCB did not take formal
action on the petition within the 270 days specified in Title 23, Califoria Code of
Regulations, section 2052{d). The SWRCB will, on its own motion, review the Regional

Water Board’s action as authorized by California Water Code section 13320(a).

1. BACKGROUND

The primary issr'xe raised by. petitioner concerns the Regional Water
Board’s implemeniation of the CWA requirement that all NPDES permits must include
technology-based effluent limitations and any more stringent limitation necessary o meet
water quality standards. Federal and siate requirements relevant to the issues raised in the
petition are discussed below.’

CWA section 301(a) prohibits the disc hargg of any pollutant unless
pursuant to an NPDES permit. (33 U.S.C.'§ 1311(a).) Section 301(b)(1)(A) requires
compliance with effluent limitations necessary to achieve compliance with technology-

2
based standards (e.g’, b'est practicable control technology currently available or secondary
treatrment). Section 301 (b)&l HC) also requires compliance w‘ilh'any more stringent

effluent limitation “necessary lo meet water quality standards.™ (33 U.S.C.

! “Ihis order is based on the record before the Regional Water Board, The Regional Water Board also
issued an NPDES permit io the Department of Transportation and a petition was filed challenging that
permit. In preparing this order, we have reviewed the record for the petition challenging that permit and
other documents noted in this Order. '

* Sep Siate Water Resources Control Board Order WQ 91-03 (Citizens For a Beiter Environent. el af.)
for an extensive discussion of the regnlatory [ramewark {or municipal separale storm sewer sYSHIMS.




§ 1311(b)(1)(c).) CWA section 402 establishes reqﬁiremenls for NPDES permits,

(33 U.S.C. §1342)) NPDES permits must comply with section 301. Section 402(p)
establishes specific NPDES permit requiremnents for municipal storm water discharges
and f.or storm water discharges associated with industrial activities. Section 402(p)
includc;:s a technology-based standard for storm water permits issued to municipal
separate storm sewer systems. Such permits must require:

“ __controls to reduce the discharge of pollutants to the maximum extent
practicable, including management practices, control techniques and
system, design and engineering methods, and such other provisions as the
Administrator or the State determines appropriate for the control of such
pollutants.” (33 U.S.C. § [342(p}(3)B)(ii1).)

To comply with CWA section; 501 and 402 for municipal separate storm water
discharges, a municipal storm water NPDES permit musl include effluent limitations o
meet the technology-based standard to reduce pollutants to the “maximum extent
practicable” and any more stringent effluent limitations necessary to meet water quality
s;tandards. The United States Environmental .Protection Agency (EPAj has promulgated
regulations to implement NPDES requirements in CWA section 402, including storm

water requirements of CWA section 402(})).4 (See 40 C.F.R. Part 122.26.)

* CWA Section 402(p) specifies that permits for indusirial discharges arc required to comply with all
lechnology-based and water quality-based requirements. (Section 402(p)}(3)(A}.) in canirast. CWA
Section 402(p) specifies that permits for municipal separale siorm water discharges shall require conirols 10
comply with technology-based requirements but does not specifically state that municipal permits must
require controls 1o comply with water quality-based requirements. (Section 402(p)(3}B).) EPA. however,
has interpreted the Clean Water -AAct 1o require permits for municipal separate storm water discharges 10
include requirements 1o achieve compliance with waler quality standards. See memaorandum ~“Compliance
with Warter Quality Srandards in NPDES Permits Issued 10 Municipal Separate Storm Sewer Svstems™
from E£. Donald Eliiott. General Counsel, EPA. 1o Nancy J. Marvel. Regional Counscl. EPA Region 9
(January 9, 19913,

'
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CWA section 303 requires s;lates td adopt water quality standards for -

- surface waters. (33 U.S.C. § 1313) Water quality standards consist of the designated
uses of waters and. the water quality criteria for such waters that would support the
designated uses. The Regional Water Board in its Water Quality Control Plan .for the
San ﬁiego region has adopted water quality standards by designating the beneficial uses
for waters in the region-ana establishing water qualily objectives (i.e.. water quality |
criteria) to protect those uses. See Water Quality Control Plan for the San Diego

Basin (9), September 8, 1994, at Chapters 2 and 3. The SWRCB has also adopted water
quality control plans and policies that specify water quality standards which are rele.van.t
1o this permit (e.g., the SWRCB Ocean Plan). To comply with CWA seétion 301,
municipal siorm water permits must include efﬂuem limitations where necessary (o meet
these water quality standards.

NPDES permits issued by the Regional Water Boards, including
municipal storm water permits, typically include a requirement entitled “discharge
limitations” or “effluent limitations™ that specifies the technology-based effluent

2 .
limitations and a requirement cntitled “receiving water limitations” or “receiving water
Ismndards” that specifies the w'ate'r. quality objectives in the Water Quality Control Plan
relevant to the discharge and limitations necessary to attain those objectives. The
receiving water limitations provision is used to unplement the require:ﬁc—;m of CWA

section 301(b)(1)(C) to include more stringent effluent limitations necessary to meet




water-quaiity standards.” The limitations necessary to meet water quality standards are
also called the water quality-based effluent limitations. NPDES permits arc penerally ‘
requiredl to include numeric effluent limitations to implement the technology-based
standard and water quality-based effluent limitations to attairi the water quality
standards.” (40 C.F.R. § 122.44.). However, the federal regulatiohs allow the use of best
' n.1anagemenl practices (BMPs) Ato control or abate the discharge of pollutants when™
numeric effluent l-im.itations are infeasible. (40 C.F.R. § 122.44(k).) The SWRCB has
.determined that for municipal separate storm waterrpcrmils, BMPs constitute valid
effluent limitations to comply with both the technology-based and water qua.lity-based
effluent limiiatio.n requiremems_T See SWRCB Orders WQ 91 ;03 and WQ 9 1-64. In
fact, néxrrative effluent limttations requiring imﬁlementation of BMPs aré generaily the
most appropriate form of effluent limitations ‘when designed to satisfy technology .-

reguirements, including reduction of pollutants to the maximum extent practicable, and

water quality-based requirements of the CWA.

# SWRCB Order WQ 91-03 toncluded that municipal permits must include efftuent limitations necessary
to achieve water quality standards. See Order WQ 91-03 at slip op. 36. Orange County and other
interested persons have argued that section 402(p) does not require municipal permits to meet water gquality
standards. While disagreeing, it should be noted that section 402(p) contains explicit authority for states 10
require previsions in addition to the “maximum extent practical” controls.

* gpe memorandum “Numeric Effluent Limitations in NPDES Permits™ from Elizabeth Miller Jennings.
Senior Staff Counsel, State Water Resources Contro! Board, o Central Valley Regional Water Quality
Control Board (Aug. t. 1997).

? EPA has issued a national policy entitled “Interim Permitting Approach for Water Quality-Based
Effluent Limitations in-Stormuwater Permits.” 61 Fed. Reg. 43761 (Aug. 26, 1996). that addresses issucs
refated 10 the 1vpe of effluent limitations that are appropriale to provide for attainment of water qualuy
standards. The policy appties onivio EPA. but EPA has encouraged states 10 adopt similar policies for
storm waler permits. Fhe policy states that storm water permits need not include numeric water quatily-
based effluent limitations. Rather, BMPs should be used 10 alain waler guality-based effluent limitations.
which should be expanded in later permits if necessary to provide for anamment of water guality standards.




Il. CONTENTIONS AND FINDINGS®

_The petitioner seeks review of the Orange County permit adopted by the
Regional Water Board. The Orange County NPDES permit, adopted by the Regional
Water Board, applies to the incorporated cilties in Orange County within the boundaries of
the San Diego region. The Santa Ana Regional Water Board, on March 8, 1996, adopted
an NPDES permit for_storm water discharges from the incorporated cities (;f Orange
County within the boundaries of the Sania Ana rt.’.gi(:n‘\,lJ Orange Co.unty had requested
that the Santa Ana Regionai Water Board adopt one permit for all of Orange County.
The San Diego Regional Water Board pireferred to retain jurisdiction but agreed to adopt
a permit (_:onsisténl with the permit adopted by the San'tz.; ‘Ana Regional Water-Board.
Both permits for Orange County are essentialky identical and require the pen.ninees to
deveiop a pian éstablishing BMPs to control discharges to the “maximum extent
pralcticable.” The Orange County permitiees aciop,ted‘a plan called the “drainage area
management plan” (DAMP) thatlwas approved by the San Dieg_o Regionall Water Board
on April 6, 1996.'"Y Both permit;s also contain the same provision addressing receiving

. . . i P S
water limitations, which, in relevant part, states:

*1. Receiving water limitations have been established based on beneficial
uses, water quality objectives, and water quality standards contained in
the Basin Plan, and amendments thereto, and on ambient water quality. -
They are intended to protect the beneficial uses and attain the water
quality objectives contained in the Basin Plan. The discharge of urban
stormy water. of non-storm water, from a municipal stormi sewer system

¥ Al ather conrentions raised in the petition which are not discussed in this order are dismissed.
(Cal. Code Regs.. tit. 23. § 2052: People v. Barry (1987) 194 Cal App.3d 138 [239 Cal Rpir 3491

" No petition was filed chatlenging the permit issued by ihe Santa Ana Regional Water Board,

Int

The DAMP was also approved by the Santa Ana Regional Water Board.




. for which the permittees are responsible under the terms of this permit
shall not cause continuing or recurring impairment of beneficial uses
or exceedances of water quality objectives. The permittees will not be

“in violation of this provision so long as they are in compliance with the
requirements set forth [in the following provision].”

a. If the Executive Officer determines that a continuing or recurring
impairment of beneficial uses or exceedances of water quality
objectives has been caused by urban storm water discharges from
the municipal storm sewer system, the following steps shall be
taken. ..."
The remainder of the provision requires the Executive Officer to evaluate the DAMP and
| if the Executive Officer determines that implementation of the DAMP wilt not have a
reasonable likelihood of prerventing future impairment of beneficial uses or exceedances
of water quality objectives, the permittees would be requifed to submit a report evaluating
. impacts on water quality and proposing cf\anges to implementation of the existing DAMP
or proposing revisions to the DAMP. The permit.tees would then be r.equired lo
implement the revised DAMP.

Petitioner contends that for several reasons, this receiving water
limitations provision is inadequate under tﬁe CWA and its implementing regulations and
under the Porter-Cologf;é Water Quality Control Act (Porter-Cologne Act). Petitioner
points out that CWA section 402(b). and implementing regulations, require that NPDES
permits issued by state agencies comply with the C\WA. (33 U.S.C. I342'(l.3). 40 C.F.R. .
§ 123:25.) The Porter-Cologne Act provides that permits 1ssued subject 10 federal law

must “ensure compliance with all applicable provisions of the [CWA and i1«

implementing regulations]. together with any more siringent cifluent standards or

Hmitations necessary 1o implement water quality control plans. or-for the protection of




beneficial uses, or to prevent nuisance.” (Cal. Water Code § 13377.) Petitioner contends
that the receiving water limitations language fails to require attainment of water quality
standards.

I. Contention: The receiving water limitations section fails 10 comply
witl.n the -CWA and the Porter-Cologne Act because it does not prohibit discharges that
“contribute to” as well as “cause” exceedances of w.at-er quality objectives as required by
federal regulations.

Finding: "l;he SWRCB agrees that the NPDES permit must prohibit
discharges that “cause” or ""corﬁribute” to violations of water quality standards. Federal
regulations specify requirements that must be included in each NPDES permit.
(40CFR.§ E22...44.) Each NPDES permit must include limitations necessary to achieve
Qater qﬁa!ity standards: ‘ |

“Limitations must control all potlutants or po!iutant paramelers (either

conventional, nonconventional, or toxic pollutants) which the Director
determines are or may be discharged at a level which will cause, have the

reasonable potential to cause, or contribute to an excursion above any State

water quality standard, including State narrative criteria for water quality.”
(40 C.F.R. § 122.44(d)(1)(1).)"" (Emphasis added.)
W

e

The reccivir{g water iim'itations language of the Orange County NPDES permit requires
the permittees to be responsible for those discharges that “cause continuing or recurring
impairment of beneficial uses or exceedances 61" water quality objectives.” To comply
with the CWA. the phrase quo.led in the immediately preceding sentence shall be

interpreted $0 as to require permiltees 1o control discharges that contribute io exceedances

| —_— .. . . . P
Fhis provision applies ta state programs. See 40 C.F.R. section 123.25.




of water quality objectives. Of course such conlribu.tions would have to be substantial (in
more than a de m::nimis amount) contributions.

2. Contention: The petitioner contends that the receiving water
limitations section in the permit violates the CWA and implementing re;gulations because
it does ﬁot require compliance with water quality standards. The pefmit states that the
permittees “will not be in violation of [receiving water limitations] so long as they are in
compliance with the requiremems“.for evaluating the DAMP. |

Finding: The SWRCB disagrees with petitioner’s contention. In SWRCB
Order WQ 96-13, the SWRCRB reviewed and approved the storm wat;:r permit for certain
permittees in the Santa Clara Valley issued by the San Francisco Bay Regional Watér
Board. The Santa Clara Valley permit contains a receiving water limitations section that
specifically prohibits discharges that cause or contribute to a violation of water quality -
objectives, and states that the pcrmittees.“shali comply . . . thréugh the timely
implementation of control measures and other actions to reduce pollution in the
discharge.” (Emphasis added.) The receiving water 'llimitations provision in the Orange
County permil prohitlai.ls*discharges that cause exceedances of water quality objectives,
and states that the “permittees will not be in violation of‘this provision so ioﬁg as they are

in compliance with the requirements” for evaluating and improving the effectiveness of

the DAMP. The Orange County permil receiving water limitations section 1s nol, as a

practical matter, different than the Santa Clara Valley permit approved by this SWRCB.

[n each case. compliance with the recerving water limitations is achieved by following a




procédure to evaluate and improve the BMPs where necessary to comply with water
quality standards. |

The SWRCB has already dc:‘.tcrmiﬁed that the use of BMPs 1o acﬁieve both
the technology-based cffluent limitations and the water quality-based effluent linlitatic;ns
complies with the CWA and the Porter-Cologne Act. See SWRCB Order WQ 91-03.
Accordinély, the SWRCB agrees that use of the phrase that the “perm‘ittees will not be in

3

violation of . . . complies with the CWA and, ir_l fact, used that same phrase in SWRCB _
Water Quality Order 97-03-DWQ {Waste Discharge Requircmepts for Discharges of
Storm Water Associated wit}; Industrial Activities Excluding C'onstruction ActiQities,
NPDES General Permit No. CAS000001) (the General Industrial Permit).

3. Contention: The petitioner contends that the receiving w.a[er
limitations provision viotates the CWA and implementing regulatiohs because the
méchanism for determining exceedances of receiving water limitations is unworkable
and, thereforé, would not tesult in achievement of u.rater c.quality standards. The
permittees are not considered. to be in violation of receiving water limitations as long as

-'_;, _
the process for evaluating the DAMP are followed. This pfocess, however, will not result
in achievement of water quality stancdards because (1) it is very difficult 1o demonstrate
that urban runoff has “caused™ an exceedance of water quality objectives: (2) Regional
Water Board staff stated at the Board hearing at which the permit was adopted that there
were Inadeqguate resources to oversee the storm water program; (3) the permit does not
requi_ré submitral nl'inr'ormari.on an the adequacy of the DAMP usutil afier lh(L‘ Executive

Otficer derermines that the plan will not result in achievement ol water quality abiectives:

10.




and (4) the permit placés no time schedule on revie\.v of the adequacy of the plan to meet

. water quality standards. The permit does not require any change to the DAMP untit
directed by the Executive Officer. Due to these limitatiohs, water quality standards are
not likely to be a;:hievcd.

_ Finding: Petitioner has raised legitimate concerns. As discussed above,
permittees will be required to control discharges that contribute to exceedances of water
quality objectives. The SWRCB’s charge under Water Code section 13320 is to
determine whether the Regional Water Board has acted appropriately. In this case. the-
Regional Water Board has directed its Executive Officer to determine when receiving
.water limitations have been exceeded. In order for such determinations 10 be made the
Executive Officer must devote sufficient resources to make such determinations in a
timely manner. Provided this is the case, it can be concluded that the permit is adequate
to achieve water quality standards. This conclusion to uphold the permit language is

further predicated on the fact that to do otherwise would result in two inconsistent storm

walter permits for Orange County.

A

{Il. ADDITIONAL ISSUES
While upholding the permit as appropriate, the SW RCB has concerns tha:
future storm water permits conltain the stronéesl and clearest possible language 10 protect
water quatity. Asevidenced by the -discussion at the January 7. 1998 workshop review of
this petition. there are serious disagreements as @ how best to ensure such protection. A

review of the record leads to the followine conclusions:




Future storm water permits should contain consistent requirements 1o ensure water

quality protectio_n.‘.

Such permits nﬁ_:st comply with CWA and Porter-Cologne Water Quality Contro! Act
reqﬁirémerﬁs. . ,

Storm water permits must achieve comphance with water qualit}; stand;xrds, but they

may do so by requiring implementation of BMPs in lieu of numeric water quality- -

[8

based effluent limitations.

Permittees must ultimately be responsible for evaluating and revising BMPs to

achieve compliance with water quality standatds.

Permits should be written to clearly identify water quality standards and 1o clearly

require that permittees, through the implemematién of BMPs, shall not cause or

qontribute to gxceedances of such water quality standards.

Given the unique nature of the storm water discharge.s, it is reasonable that

implementation take place, where appropriate, on a phased basis.

Deterrﬁinations that additional BMPs are necessary to achicv;e water quality standards
LI

should be based on findings by the permittees or the Regional Boards that storm

water dischalrges.are a substantal (in more than a de minimis amount) contributor 10

continuing or recurring exceedances of such standards.




= ' . . .
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. ~ Based upon these conclusions and as a precedent decision,'” the following

receiving water limitation language shall be included in future municipal storm water

permits.
RECEIVING WATER LIMITATIONS

I. Storm water discharges and authorized non-storm water discharges to
any surface or ground water shall not adversely impact human health
or the environment,

2. The SWMP shall be designéd and implemented, or shall be in the
process of being revised in accordance with the procedures set forth
below o ensure that discharges authorized by this permit shall not
cause or substantially (in more than a de méninis amount) contribute 10
a continuing or recurring exceedance of any applicable water quality
standards contained in a Statewide Water Quality Control Plan or the
applicable Regional Water Quality Control Board’s Basin Plan:

_[f the discharges cause or contribute to an exceedance of the applicable
water quality standards, permittee shall take the following steps:

LS )

a. Upon a determination by either the facility operator or the
Regional Water Board that discharges are causing or contributing
to an exceedance of an applicable water quality standard, the
facility operator shall promptly notify and thereafter submit a
report to the appropriate Regional Water Quality Control Board
that describes BMPs that are currently being implemented and

“additional BMPs that will be implemented to prevent or reduce any
pollutanis that are causing or contributing to the exceedance of
water quality standards. The report may be incorporated in the
annual update to the SWMP unless the Regional Water Board
directs an earlier submittal. The report shall include an
implementation schedule. The Regional Water Quality Control
Board may require modifi¢ations to the report;

b. Submit any modifications to the report required by the Regional
Board within 30 days of notification:

@

10 SWRCR Order WR-96-1. the SWRCB determined that water qualitv.arders are precedent decisions.
(See Gov. Code § 11425.60.)




c. Within 30 days lollowing approval of the report described above
by the Regional Water Quality Control Board, the facility operator
shall revise 1ts SWMP and monitoring program to incorporate the
approved modified BMPs that have been and will be implemented, -
the implementation schedule, and any additional monitoring
required;

d. Implement the revised SWMP and moﬁitoring prbgram in
~ accordance with the approved schedule; and

e. Reduce pollutants in storm water discharges and authorized non-
storm water discharges, following implementation of the SWMP
revised in accordance with paragraph 3 above, to levels which shall
not cause or contribute to an exceedance of any applicable water
quality standards.
4. So long as permittees have complied with the procedures set forth in -
paragraph 3 above and are implementing the revised SWMP, they do not have

to repeat the same procedure for continuing or recurring exceedances of the

same receiving water limitations unless directed by the Regional Water Board
to develope additional BMPs.

IV. CONCILUSIONS
After review of the record and consideration of the contentions of the
petitidney, and for'the réasons discussed above, we conclude:
| 1. The federal Aregulations imblementing CWA section 402(p) require
NPDES permits to prof?i'bil discharges of pollutants that “cause or contribute” to
exceedances of wgter quality standards and the-permit will be so imérpreted.

2. The specific portion of the receiving water limitations provision that

states that “permittees will not be in violation of this provision so long as they are in

compliance with the requirements” specifving the process for evaluating and improving
the effectiveness of the DAMP complies with the CWA.

3. The Regional Water Board acted appropriately in adopting the permit.




4. Receiving water limitation provisions of future municipal storm water

permits shall be consistent with this Order.

V. ORDER
ITIS ORDE‘RED that Order 96-03 shall be interpreted as discussed above.

It is further ordered that in other respects, the petition is denied.

CER] IEICATION

The undersigned, Administrative Assistant to the Board, does hereby certify that the
~ foregoing is a full, true, and correct copy of an order duly and regularly adopted at a

meeting of the State Water Resources Control Board held on January 22, 1998.

AYE: John Caffrey
Marc Del Piero
-Mary Jane Forster
John W. Brown
NO: " None
ABSENT: James M. Stubchaer

ABSTAIN: None

aursen Marché
Admintstrative Assistant to the Board
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STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

ORDER: WQ 2000- 1}

In the Matter of the Petitions of
THE CITIES OF BELLFLOWER, ET AL., THE CITY OF ARCADIA, AND
WESTERN STATES PETROLEUM ASSOCIATION
Review of January 26, 2000 Action of the Regional Board
and
Actions and Failures to Act
by both the
California Regional Water Quality Control Board,
Los Angeles Region and Its Executive Officer
Pursuant to Order No. 96-054,
Permit for Municipal Storm Water and Urban Run-Off Discharges Within
Los Angeles County
[NPDES NO. CAS614001)

SWRCB/OCC FILES A-1280, A-1280(a) and A-1280(h)

BY THE BOARD:

On July 15, 1996, the Los Angeles Regional Water Quality Control Board (Regional
Water Board) issued a revised national pollutant discharge elimination system (NPDES) permit
in Order No. 96-054 (permit) to the 85 incorporated cities and the county within Los Angeles

County (the County).! The permit covers storm water discharges from municipal separate storm

~ sewer systems throughout the County.”

' This was the second storm water permit adopted for Los Angeles County and its cities. The first permit was the
subject of an earlier Order. (In the Matter of Natural Resources Defense Council, Inc., Order WQ 91-04). In this
permit, the County is designated as the Principal Permitiee, and each city is designated as a permittee. The County
is required to submit various documents on behaif of all of the permirtees.

? The Regional Water Board has since issued a separate permit for one city, Long Beach. The relevant provisions of
the Long Beach permit are similar to those in Order No. 96-054.




The permit contains provisions for the regulation of storm water discharges from
development planning and construction.” Pursuant to these provisions, the County was required
1o submit Standard Urban Storm Water Mitigation Plans (SUSMPs).* The SUSMPs are plans
that designate best management practices (BMPs) that must be used in specified categories of
development projects. The County submitted SUSMPs, but the Regional Water Board approved
the SUSMPs only after making revisions. The Executive Officer issued the revised SUSMPs on
March 8, 2000.°

On February 25, 2000, the State Water Resources Control Board (State Water Board or
Board) received a petition for review of the actions and failures to act regarding the SUSMPs
from a number of cities, the Building Industry Association of Southern California and the
Building Industry Legal Defense Foundation (jointly referred to as Cities). A second petition
was received from the City of Arcadia. And a third petition was received from the Western
States Petroleum Association (WSPA). On April 7, 2000, the petitioners filed amendments to
their petitions, concerning the March §, 2000 issuance of the SUSMPs. The Cities’ amendment
also revised the list of cities included in the petition. The Cities’ petition now includes 32 cities.
The petitions are legally and factually related, and have therefore been consolidated for purposes
of review.® The petitioners also requested a stay of the SUSMPs. This request was denied by

letter, dated May 11, 2000.

* 2 Permit, Part 2.1I1. These provisions focus more on post-construction impacts of development than on discharges
from construction activities,

* Permit, Part 2.111.A.1.c.

* These are referred to herein as the Final SUSMPs. The Final SUSMPs also apply to Long Beach, even though it is
subject to a separate permit.

% Cal. Code of Regs., tit. 23, section 2054,




On June 7 and 8, 2000, the Board held a hearing in Torrance. Several entities, including
the petitioners, the Regional Water Board, and several environmental groups’, were designated
parties. The evidence from that hearing has been included in the record before the Board. The
record for comments on the petition was kept open until the end of the hearing. The parties were
allowed to submit post-hearing briefs.*

I. BACKGROUND

In prior Orders’ this Board has explained the need for the municipal storm water programs
and the emphasis on BMPs in lieu of numeric effluent limitations. The emphasis for preventing
pollution from storm water discharges is still on the development and impleméntation of
effective BMPs, but with the expectation that the level of effort will increase over time. In its
Interim Permitting Approach'’, the United States Environmental Protectio;l .Agency (U.S. EPA)
stated that ﬁrst-rlound permits should include BMPs, and expanded or better-tailored BMPs in
subsequent permits where necessary to attain water quality standards. Dischargers, consultants,
and academic institutions in California and nationwide have conducted numerous studies on the

effectiveness of BMPs and appropriate design standards. While many questions are still

7 The environmental groups are Natural Resources Defense Council, Inc., Santa Monica BayK eeper, and Heal the
Bay.

¥ There are several documents that were not timely received and, therefore, are not made a part of the record before
the Board. The hearing notice specified that all evidence from parties must be received by May 31, 2000. The
Regional Water Board submitted documents on June 6, 2000. The hearing notice specified that policy statements
were due by the close of the hearing. Several comment letters were received June 12, 13, and 19, 2000. None of
these submittals are a part of the record, The post-hearing briefs were subject to a 10-page limit. The environmental
groups submitted objections to the post-hearing brief submitted by the Citics. First, the environmental groups
challenge the length of the brief. All briefs were subject to a 10-page limit. The Cities submitted a 10-page brief,
with a 22-page attachment showing cxtensive proposed revisions to the SUSMPs. This submittal violates the page
limit, and only the brief is considered part of the record. Second, the environmental groups claim that an e-mail
message referred to by the petitioners is subject to attorney-client privilege and should not have been used in this
hearing. This e-mail message, from the Regional Water Board’s counsel to one of its engineers, was placed in the
Regional Water Board’s administrative record and submitted to the State Water Board. Any privilege that may have
attached to the message has been waived and no longer exists. Finally, the post-hearing brief from the City of
Arcadia was received late and will not be considered. Documents submitted late for interim deadlines (such as the
deadline for submitting responses to the petitions), have been included in the record.

? See, especially Orders WQ 91-03 (In the Matter of Citizens for a Better Environment et al.) and WQ 91-04.

' Interim Permitting Approach for Water Quality-Based Effiuent Limitations in Storm Water Permits. (61 Federal
Register 57425.)




outstanding, more is expected of municipal dischargers, and many are implementing more
effective programs.

While storm water management plans are improving, our knowledge of the impacts is
also growing. Urban runoff has been determined to be a significant contributor of impairment to
waters throughout the state. In Los Angeles specifically, beach closures are sometimes
associated with urban runoff. In adopting the SUSMPs, the Regional Water Board took note of
the urgent need for preventing further pollution from urban runoff and storm water dischargés.

It is important to emphasize the role of the SUSMPs within the totality of regulating
storm water discharges, and the purpose of these particular control measures. The requirement to
prepare SUSMPS was part of the development controls in the permit. In addition to
development controls, the permit requires education, public outreach, programs to restrict illicit
connections and discharges, and controls on public facilities. In the context of the entire effort
required by the permit, the development controls can be seen as preventing the existing situation
from becoming worse.

The Final SUSMPs include a list of mandatory BMPs for nine categories of dcvelopmcm..
There are provisions that are applicable to all categories and lists of BMPs for individual
categories. Requirements applicable to all categories include provisions to limit erosion from
new development and redevelopment, requirements o conserve natural areas, protection of
slopes and channels, and storm drain stenciling. Examples of BMPs specific to categories of
discharge include design of loading docks for commercial projects and design of fueling areas
for retail gasoline outlets. In most respects, the Final SUSMPs were similar to those proposed by
the County. The significant departures were the inclusion of a numeric design standard for

structural or treatment control BMPs, and the inclusion of certain types of projects that were not




covered in the County’s proposal. The design standard creates objective and measurable criteria
for the amount of runoff that must be treated or infiltrated by BMPs.

The re;cord indicates that the purpose of the development controls, including the
SUSMPs, is not simply to prevent pollution associated with construction runoff. As the
petitioners point out, construction discharges are already subject to this Board’s Statewide
Construction Permit. The development controls in the SUSMPs, on the other hand, focus on
post-construction runoff, "T'hcy are aimed at limiting not just the pollutants in runoff from the
new development, but also the volume of runoff that enters the municipal storm sewer system.
By limiting runoff from new development, the SUSMPs prevent increased impacts from urban
funoff generally. There is adequate technical information in the record to show that by
controlling the volume of runoff from new development, BMPs can be effective in reducing the
discharge of poliutants in storm water runoff.

The Procedure for Adopting the SUSMPs

The permit requires a program for controls on Development Planning and Construction.
It involved a number of submissions by the County in consultation with the Cities. The first step
was submission of a checklist for determining priority projects and exempt projects. The
checklist was due on January 30, 1998. A list of recommended BMPs for development projects
was also due on that date. The SUSMPs were due within six months of approval of the BMP
list, and were to incorporate BMPs for certain categories of development. Following approval of
the SUSMPs, the cities and County were to implement development programs for priority
projects, consistent with the BMP list and the SUSMPs,

The BMP list was not approved until April 22, 1999. Thereafier, the County submitted

proposed SUSMPs on July 22, 1999. The Regional Water Board held a public workshop on




August 10, 1999. Following the workshop, the County submitted revisions to the SUSMPs on
August 12, 1999. On August 16, 1999, the Regional water Board gave notice that it would
discuss the SUSMPs in a public meeting on September 16, 1999. Therg: was significant
discussion at that meeting regarding the intent of the Executive Officer to approve the SUSMPs,
but with revisions including a numeric design standard. At the conclusion of the meeting, the
Regional Water Board members asked the Executive Officer to revise the SUSMPs and bring
them back to another meeting. On December 7, 1999, the Executive Officer circu]ateij revised
SUSMPs for public review. This document incorporated a numeric design standard and made
other revisions to the permittees’ proposal. The Regional Water Board held a hearing on the
SUSMPs on January 26, 2000. At that meeting, the Regional Water Board endorsed the
SUSMPs revised by the Executive Officer, but directed him to make further changes. The
Executive Officer issued the Final SUSMPs on March 8, 2000.

The Contents of the Final SUSMPs

The permit provides that the SUSMPs must incorporate the appropriate elements of the BMP
list and, at a ininimum, apply to seven development categories: 100-plus home subdivisions;
10-plus home subdivisions; 100,000-plus square foot commercial developments; automotive
repair shops; retail gasoline outlets; restaurants; and hillside single-family dwellings.

The SUSMPs proposed by the County applied to these seven categories. Various BMPs
applied to the different categories, and the SUSMPs contained narrative mitigation requirements
for source control and treatment. The July proposals stated:

“The development must be designed so as to mitigate (infiltrate and/or treat) the

site runoff generated from impervious directly connected areas that may
contribute pollutants of concern to the storm water conveyance system.”




There were no numeric design criteria for mitigation. According to various participants, earlier
County drafts had included design standards to mitigate flows from 0.6-inch storm events. But
any numeric criteria had been removed from the version that was submitted.

In its revised SUSMPs, submitted on August 12, the County explained in its cover letter
that the mitigation language did not mean that all runoff must be mitigated. Rather, the County’s
intent was to omit a numerical standard from the SUSMPs. The revised SUSMPs no longer
referred to mitigation at all. Instead, the following language replaced the mitigation requirement:

“The development must be designed so as to minimize, to the maximum extent

practicable (MEP), the introduction of pollutants of concern that may result in

significant impacts, generated from site runoff of directly connected impervious

areas (DCIA), to the storm water conveyance system as approved by the building

- official.”

The Final SUSMPs, as approved by the Executive Officer and the Regional Water Board,
included several revisions from the County’s submittal. The revision that is of greatest concern
to the petitioners is the addition of Design Standards for Structural or Treatment Control
BMPs.!! The design standards require that developments subject to the SUSMPs shall be

designed to mitigate storm water runoff (by treatment or infiltration) from one of the following:

“1. The 85" percentile 24-hour runoff event determined as the maximized capture
storm water volume for the area..., or

2. The volume of annual runoff based on unit basin storage water quality
volume, to achieve 80 percent or more volume treatment..., or

3. The volume of runoff produced from a 0.75 inch storm event, prior to its
discharge to a storm water conveyance system, or

4. The volume of runoff produced from a historical-record based reference 24-
hour rainfall criterion for “treatment” (0.75 inch average for the Los Angeles
County area) that achieves approximately the same reduction in pollutant
loads achieved by the 85th percentile 24-hour runoff event.”

'! The Final SUSMPs also include the narrative language quoted from the County’s August 22, 1999 proposal.




The Final SUSMPs also applied to two additional categories of development: parking lots over
5,000 square feet or with 25 or more spaces and exposed to storm water, and 10 developments in
environmentally-sensitive areas. Other revisions included application to all projects in the

categories instead of discretionary projects only and the definition of redevelopment.

II. CONTENTIONS AND FINDINGS"

Contention: The petitioners contend that the Regional Water Board erred in not
complying with the Administrative Review Process within the permit, and acted arbitrarily and
capriciously and in violation of the Clean Water Act and state law.

Finding: The permit required the County, in consultation with the cities subject to the
permit, to submit SUSMPs. The permit inclﬁdes some general minimum requirements for the
SUSMPs.!” The Executive Officer is granted authority to approve the SUSMPs.'*

The permit also contains an administrative review process.”” The permit states that the
administrative review process “formalizes the procedure for review and acceptance of reports
and documents” and “provides a method to resolve any differences in‘ compliance expectations
between the Regional Bbard and Permittees, prior to initiating enforcement action.”® Following
this introductory statement, the permit includes two procedures. The first is for review and
approval or disapproval of reports a1_1d documents. The second is the dispute resolution section

that must be followed prior to enforcement action.

12 This Order does not address all of the issues raised by the petitioners. The Board finds that the issues that are not
addressed are insubstantial and not appropriate for State Water Board review. (Sec Peaple v. Barry (1987) 194
Cal.App.3d 158, [239 Cal.Rptr. 349], Cal. Code Regs., tit. 3, § 052)

13 permit, Part 2, IILA.1.c.

4 permit, Part 2, 11L.A.2.

1% Permit, Part 2, 1.G.

¥ 1d.




o @

The process for review of documents that are subject to the Executive Officer’s approval
is that the Executive Officer will notify the permittees of the results of the review and approval
or disapproval within 120 days. If the Executive Officer does not do so, the permittees must
notify the Regional Water Board of their intent to implement the documents without approval.
The Executive Officer then has 10 days to respond, or the permittees may implement the
program and the Executive Officer may not make modifications.

The dispute resolution procedure is to be used when the Executive Officer determines
that a permittee’s storm water program is insufficient to meet the permit’s provisions. The
Executive Officer must send a “Notice of Intent to Meet and Confer” with the permittee. A meet
and confer period then ensues, resulting in a written “Storm Water Program Compliance
Amendment (SWPCA).” The permittee is provided time to comply with the SWPCA. The
Executive Officer is not allowed to take enforcement action against a permittee until the
Executive Officer notifies the permittee in writing that the administrative review process has
. been exhausted and that a violation exists warranting enforcement.

The petitioners contend that the Executive Officer failed to notify the permittees that their
SUSMPs were inadequate within 120 days of its submittal. The petitioners also argue that, by
revising the SUSMPs without pursuing the dispute resolution process, the Regional Water Board
“violated” the terms of the permit.

The provision for review of documents, which clearly includes the SUSMPs, requires that
the Executive Officer notify the permitiees of the results of the review and approval or
disapproval within 120 days. The County submitted the revised SUSMPs on August 12, 1999.
Within 120 days, the Regional Water Board held a workshop where staff expressed their

concerns with the SUSMPs. Also within 120 days the Regional Water Board itself held a public




meeting where there was extensive discussion and concern by board members that the SUSMPs
did not include a numeric standard. And, prior to any notification by the permitiees that they
would proceed with implementing their SUSMPs, the Regional Water Board held a hearing

- January 26, 2000, where it directed the Executive Officer to issue the SUSMPs with revisions.
The Executive Officer did so on March 8, 2000.

It is clear from the record that the Executive Officer, and the Regional Water Board itself,
did inform the permittees that the SUSMPs were inadequate. There was no requirement for a
specific form for expressing disapproval of documents. The extensive discussion and meetings
on the need for revisions to the SUSMPs, and the Executive Officer’s approval of revised
SUSMPs, plainly refutes the allegation that the Regional Water Board never notified the
permittees of its disapproval of the County’s proposed SUSMPs.

The permittees also claim that the Regional Water Board “violated” the permit by failing
to institute the meet and confer process.!’ The dispute resolution process, which includes meet
and confer, did not apply to the decision to disapprove the proposed SUSMPs. That process is
only required when the Regional Water Board ultimately takes an enforcement action against a
permittee. 1t is separate from the process for review and approval or disapproval of documents,
and does not even appear to relate to possible enforcement actions for submission of inadequate
documents. This is illustrated by the fact that the provision regarding documents refers to
submittals from both the Principal Permittee and the individual permittees, while the dispute
resolution provision refers only to the permittees. This distinction is relevant because the County
is charged with submitting the documents, while the individual permittees are responsible for

compliance. A fair reading of the entire section on the administrative review process is that the

17 We note that permits are issued to permittees to allow discharges to waters of the state. It is only permittees, and
not Regional Water Boards, who can be charged with vielating permits.
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review and approval or disapproval of documents applies to submission of documents by the
County on behalf of the cities, while the dispute resolution process applies to enforcement
actions against any permittees for failing to implement adequate programs.

Contention: The petitioners contend that the Regional Water Board was not authorized
to revise the SUSMPs to add more stringent requirements.

Finding: The petitioners contend that the mitigation standards in the SUSMPs are more
stringent than the requirement in the permit to reduce pollutants in storm water runoff to the
maximum extent practicable (MEP)". The issue of what level of protection constitutes MEP
will be discussed Infra, in the discussion of the reasonableness of the numeric standards. But the
petitioners also make certain procedural claims on this point. They argue that in approving the
BMP list, the Regional Water Board determined that those BMPs constituted MEP and that the
Board could not add additional BMPs in the SUSMPs. They also contend the Regional Water
Board itse!f had no authority to “usurp” the Executive Officer’s role in reviewing the SUSMPs."*
Finally, the petitioners contend that the Regional Water Board was not authorized to mandate a
program for the permittees without amending the permit.

The permit requires the County to submit a list of BMPs for approval. The Regional
Water Board approved this list. Following approval of the list, the County was required to
submit the SUSMPs, which must “incorporate the appropriate elements of the recommended
BMPs list.”® The petitioners contend that by approving the list, the Regional Water Board
determined that those BMPs constituted MEP, land that under the terms of the permit the

Regional Water Board could not require additional BMPs.

18 The technology-based standard for controls under municipal storm water permits is MEP. For a fuller discussion

of this standard, see Order WQ 91-03.
% 11 is undisputed that, at its January 26, 2000 meeting, the Board directed the Executive Officer to make additional

revisions to the SUSMPs.
X permit, Part 2, [ILA.1.c.
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In addressing this contention, we face what appears to be a fundamental
misunderstanding of the numeric design standards 6n the part of the petitioners. The design
standards are objective criteria that developers must achieve in designing their BMPs. The design
standards are not separate BMPs. The staﬁdards tell what magnitude of storm event the BMPs
must be designed to treat or infiltrate. They do not specify the BMPs that must be employed.

The SUSMPs as submitted by the County specify BMPs for various categories of
development. Many of these BMPs are designed to minimize the pollutants in storm water
runoff, by reducing flow through infiltration or by treatment. Examples of BMPs proposed by
the County include infiltration basins and trenches, oil/water separators, and media filtration.
The Counfy’s proposed SUSMPs also included Janguage requiring minimizing the introduction
of pollutants to the storm water conveyance system. That language remains unchanged in the
Final SUSMPs. The only significant difference between the two veréions of the SUSMPs was
that the Regional Water Board established numeric criteria for designing the BMPs.

In adopting the Final SUSMPs, the Regional Water Board based its decision on the MEP
standard.?! The Regional Water Board did not significantly revise the BMP list or specify
further the actions that developers must take to comply with the SUSMPs. Thus, we find that the
Regional Water Board did not inappropriately revise its determination of what constituted MEP.

The Regional Water Board is the political body responsibie for water quality control in
the Los Angeles rcgion.22 While the Regional Water Board may delegate specified powers and
duties 1o its Executive Officer,” it can at any time act on its own behalf, The fact that the Board
authorized its Executive Officer to approve the SUSMPs in the permit did not mean that the

Board thereby denied itself the opportunity to provide direction to the Executive Officer in his

%! Resolution R-00-02.
22 Water Code sections 13200 and 13225.
23 Water Code section 13223.




approval. Such an interpretation of its delegation authority would result in an improper failure of
the Board to assume responsibility for water quality in the region.

We also find that the Regional Water Board was authorized to revise the SUSMPs to
achieve cc.)mpliance with the permit’s requirements. The SUSMPs are a part of implementation
of the permit. Because the permit regulates storm water discharges throughout the entire
Los Angeles region and it is implemented by 85 cities and the County, it is obvious that the
permit could not spell out every detail of the program for the five-year term of the permit.
Instead, the implementation is through the submission, review and approval, and implementation
of various programs, including the SUSMPs.2* Where it receives a submission that it finds is not
consistent with the requirements of the permit, it is reasonable for the Regional Water Board to
be able té require févi.sioh's. The Regional Water Board is not required to amend the permit each
time it approves a submittal or approves a submittal with revisions. On the other hand, if the
Regional Water Board’s action in requiring revisions is inconsistent with the terms of the permit,
then the Board should not act without first amending the permit. While the Regional Water
Board could have required the County to make the revisions rather than making them itself, we
see no harm in the Regional Water Board’s approach.

As will be discussed below, in most respects the Final SUSMPs are consistent with the
permit. But there are some portions of the SUSMPs that are not consistent, and in those cases
the SUSMPs provisions are further revised in this Order.

Contention: The petitioners make various procedural claims, including that they were

denied due process, and that the Regional Water Board violated the Administrative Procedure

24 A fuller discussion of the use of storm water management plans to incorperate a developing program is found in
Order No. WQ 91-03.




Act, the California Environmental Quality Act (CEQA); and the California Constitution, Article
XIII B, section 6 (regarding state mandates).

Finding: The petitioners point out that at the January 26, 2000 Regional Water Board
hearing, there was some confusion over late changes to the SUSMPs and they contend they were
not provided adequate opportunity to comment. There was significant discussion of the
SUSMPs over several months. We do not agree with the petitioners that a program of this
magnitude must necessarily take years to develop. But we are concerned that at the
January 26, 2000 hearing, interested persons and permittees were not given adequate time to
review late revisions or to comment on them. Given the intense interest in this issue, the
Regional Water Board should have diverged from its strict rule limiting individual speakers to
three minutes and conducted a more formal process. Such a process should provide adequate
time for comment, including continuances where appropriaté.2 * But to the extent the Regional
Water Board’s process caused any harm, this Board cured those ha.rms. We held a two-day
héaring in Los Angeles County, where all parties were allowed significant time to present their
positions and testimony. In addition, we allowed the introduction of new evidence that had not
been presented to the Regional Water Board. At this point, all parties have been afforded a full
opportunity to review the Final SUSMPs, to present their positions and evidence, and to engage
in cross-examination. The petitioners” due process rights have been protected.

The Board has already addressed the contentions regarding compliance with other laws in
prior decisions. The Administrative Procedure Act exempts the adoption of permits from its

reql.lire:ments.26 While the SUSMPs are not a permit, they are implementing documents for a

B For future adjudicative proceedings that are highly controversial or involve complex factual or legal issues, we
encourage regional water boards to follow the procedures for formal hearings set forth in Cal. Code of Regs., tit. 23,

section 643 et seq.
2% Government Code section 11352; See, Order No. 95-4 (In the Matter of the City and County of San Francisco).
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permit, and are therefore subject to the exemption. Moreover, they are relevant only 1o this
permit, and are not a genera.l rule of application. The constitutional provisions regarding state
mandates also do not apply to NPDES permits.27 As will be explained below, the SUSMPs as
revised herein, are consistent with MEP and therefore are federally mandated. The provisions of
CEQA requiring adop.tion of environmental documents also do not apply to NPDES permits.*®
Again, as an implementing document for the permit, there is no requirement for a separate
CEQA analysis.”

Contention: The petitioners contend that the SUSMPs do not properly apply the
maximum extent practicable standard.

Finding: The permit, consistent with Clean Water Act section 402(p}(3)(B(iii), requires
controls to reduce the discharge of pollutdnts to the maiimum extent practicable, or MEP.® In
approving the Final SUSMPs, the Regional Water Board acknowledged that one of the primary
objectives of the municipal storm water program is the requirement to reduce the discharge of
poliutants from storm water conveyance systems to the MEP.}' While all parties appear to agree
that the standard for the SUSMPs is MEP, they disagree about what level of effort is necessary to
comply with that standard.

The petitioners approabh this issue from two angles. First, they contend that the SUSMPs
will not provide water quality benefits that reflect MEP. Second, they contend that there could

be adverse impacts on groundwater quality that have not been adequately evaluated.

2 gee, Order No. WQ 90-3 (In the Matter of San Diego Unified Port Disirict).

28 Water Code section 13389.

2 We do note with interest the environmental groups” comment that if the permittees believed it was necessary to
comply with the APA and CEQA prior to adoption of the SUSMPs, then they themselves would have violated those
acts in their submissions of the proposed SUSMPs,

30 permit, Finding 13.

31 Final SUSMPs, at page 2; Resolution No. R-00-02, at page 3.
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Storm Water Design Standards as MEP

In adopting the Final SUSMPs, the Regional Water Board found that many rivers and
streams in Los Angeles County are impaired for pollutants found in storm water and urban
runoff, and that storm water runoff carries pollutants from nearly all types of developed
properties.32 Pollutant loading from the aggregate of development in the basin results in
impairments from sediments, metals, complex organic compounds, oil and grease, nutrients, and
pesticides.” The Final SUSMPs reflect two goals: to reduce the amounts of these pollutants in
runoff and to reduce the ability of runo-ff to act as a conveyance system to deliver more
pollutants to receiving waters. The Final SUSMPs, which include lists of BMPs and design
standards requiring treatment or infiltration, address these two goals.

Clean Water Act section 402(p)(3)(B)(iii), which sets forth the requirements for
establishing MEP in municipal storm water permits, provides that such permits “shall require
controls to reduce the discharge of pollutants to the maximum extent practicable, including
management practices, control techniques and system, design and engineering methods, and such
other provisions as the Administrator or the State determinés appropriate for the control of such
pollutants.” The Uﬁited States Environmental Protection Agency (U.S. EPA), ina guiaance
document, explains that BMPs should be used in first-round storm water permits, and “expanded
or better-tailored BMPs in subsequent permits, where necessary, to provide for the attainment of
water quality standards.” The Clean Water Act, as interpreted by U.S. EPA, does require that,

in a second-round permit,”® expanded BMPs may be appropriate. In light of the number of water

32 Resolution No. R-00-02.

> id.

3% Interim Permitting Approach for Water Quality-Based Effluent Limitations in Storm Water Permits, 61 Federal
Register 57425 (1996).

3% The original permit was issued in 1990. The 1996 permit is a second-round permit.
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bodies impaired by runoff in Los Angeles County, it was appropriate to expand the scope of
BMPs during the permit term.

The regulations implementing section 402(p} specifically require municipalities to have
controls to reduce the discharge of pollutants from their storm sewer systems that “receive
discharges from areas of new development and significant redevelopment,” including post-
construction discharge:s.36 Clearly, it was appropriate for the Regional Water Board to require
BMPs for new development and significant redevelopment. The permittees, who submitted their
own version of SUSMPs with listed BMPs for categories of development, appear to have no real
quarrel with this general mandate.

This Board has already endorsed requirements to limit the flow of the “first flush” of
storm water, which may contain more significant pollutants.’” The permittces’ own version of
the SUSMPs required mitigation of storm water runoff by treatment or infiltration, thus
conceding the propriety of these two approaches to lessening the impact of storm water
discharges. The cruﬁ of the disagreement is that the Regional Water Board added numeric
design standards to establish the amount of runoff that must be treated or infiltrated, and required
the mandatory application of these standards to categories of development.

The addition of measurable standards for designing the BMPs provides additional
guidance to developers and establishes a clear target for the development of the BMPs. The U.S.
EPA guidance manual suggests the use of design criteria and performance standards for post-

construction BMPS.38 The numeric criteria the Regional Water Board adopted essentially

3 40 CFR section 122.26{)(2)(iv)(A)2).
37 In the Matter of National Steel and Shipbuilding Company, et al., Order WQ 98-07, at slip opinion 7.

3 Guidance Manual for the Preparation of Part 2 of the NPDES Permit Applications for Discharges from Municipal
Separate Strom Sewer Systems, at page 6-4 (November 1992).
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requires that 85 percent of the runoff from the development be infiltrated or treated.”® In
adopting these standards, the Regional Water Board based its decision on a research review of
standards in other states and a statistical analysis of the rainfall in the area. The standard was set
to gain the maximum benefit in mitigation while imposing the least burden on developers.*® In
light of the evidence of the use of this or more stringent standards in other states, the expert
testimony supporting this standard, the endorsement by U.S. EPA in its comments, and the cost-
effectiveness of its implementation (discussed below), the Regional Water Board acted
appropriately in determining that the standards reflect MEP.*!

We also find that the Regional Water Board appropriately applied these standards to
seven of the catcgdries listed in the SUSMPs: single-family hillside residences, 100,000 square
foot commercial developments, automotive repair shops, restaurants, home subdivisions with 10
to 99 housing units, home subdivisions with 100 or more housing units, and parking lots with |
5,000 square feet or more or with 25 or more parking spaces and potentially exposed to storm
water runoff.*? These categorics, excépt for parking lots, were already targeted for special
treatment in the permit. The evidence shows that each listed category can be a significant source
of pollutants and/or runoff following development. It is appropriate that the design standards
apply so that BMPs for these categories of development result in the infiltration or treatment of a

significant about of the runoff.

3 Eour different methods of calculation are permitted, so the percentage of capture may vary slightly.

“ At the hearing in this matter, Regional Water Board staff explained that the standard was set at the bottom of the
sknee” of the curve where the benefits of the mitigation requirements decrease and the cost increases. Other states
have set the standard higher aleng this curve, requiring 90 to 95 percent mitigation.

41 This conclusion in no way departs from our acceptance of BMPs in lieu of numeric effluent limitations in storm
water permits. (See, e.g., Order WQ 91-03 and Order WQ 91-04.) The numeric standard is a design standard for
BMPs. 1t does not quantify or limit the pollutants in the effluent. It also does not specify which of the listed BMPs
must be employed.

2 A< discussed below, this Board is revising the SUSMPs to delete the application of the design standards to retail
gasoline outlets and to locations within or directly adjacent to or discharging directly to environmentally-sensitive

areas.
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Potential Impacts on Ground Water

The petitioners contend that infiltration of runoff may lead to ground water pollution, and
that the Regional Water Board did not properly consider such potential impacts. The mitigation
standards provide for a waiver where there is a risk of ground water contamination because a
known unconfined aquifer lies beneath the land surface or an existing or potential underground
source of drinking water is less than ten feet from the soil surface.** The Final SUSMPs also
include a discussion on how to use infiltration so that the risk of c-oﬁtamination of groundwater is
reduced, and where infiltration is not appropriate.**

The Regional Water Board did consider the potential impacts to groundwater from
infiltration, and included appropriate limitations and guidance on its use as a BMP. These
provisions will ensure adequate protection of groundwater from any adverse impacts due to
infiltration.

Contention: The petitioners contend the Regional Water Board failed to show that the
SUSMPs as adopted are cost-effective and that the benefits to be obtained outweigh the costs.

Finding: The petitioners refer to the Preamble to the Phase II storm water regulations*®
as the basis for their economic argument. The quoted language, however, does not wholly
support the petitioﬁcrs’ contention. The Preamble states that President Clinton’s Clean Water
Initiative clarifies “that the maximum extent practicable standard should be applied in a site-
specific, flexible manner, taking into account cost considerations as -wcll as water quality

effects.”™ It is clear that cost should be considered in determining MEP; this does not mean that

* Final SUSMP, page 14.

* Id., at page 15.

% 64 Federal Register 68722 and following. These regulations do not apply to the permit, but the general language
on MEP is relevant to EPA’s interpretation of the standard.

4 64 Federal Register 68722, 68732 (December 8, 1999).
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the Regional Water Board must demonstrate that the water quality benefits outweigh the
economic costs.

While the standard of MEP is not defined in the storm water regulations or the Clean
Water Act, the term has been defined in other federal rules. Probably the most comparable law
that uses the term is the Superfund legislation, or CERCLA, at section 121(b). The legislative
history of CERCLA indicates that the relevant factors, to determine whether MEP is met in
choosing solutions and treatment technologi¢s, include technical feasibility, cost, and state and
public acceptance."” Another example of a definition of MEP is found in a regulation adopted by
the Department of Transportation for onshore oil pipelines. MEP is defined as to “the limits of
available technology and the practical and technical limits on a pipeline operator .. . 8

These definitions focus mostly on technical feasibility, but cost is also a relevant factor.
There must be a serious aﬁempt to comply, and practical solutions may not be lightly rejected.
If, from the list of BMPs, a permittee chooses only a few of the least expensive methods, it is
likely that MEP has not been met. On the other hand, if a permittee employs all applicable
BMPs except those where it can show that they are not technically feasible in the locality, or
whose cost would exceed any benefit to be derived, it would have met the standard. MEP
requires permitiees to choose effective BMPs, and to reject applicable BMPs only where other
effective BMPs will serve the same purpose, the BMPs would not be technically feasible, or the
cost would be prohibitive. Thus while cost is a factor, the Regional Water Board is not required
to perform a cost-benefit analysis.

In reviewing the record, it is apparent that the Regional Water Board did evaluate the cost

of the SUSMPs. While the petitioners claim there is no evidence in the record to show the

47132 Cong. Rec. H 9561 (Oct. 8, 1986).
“* 49 CFR section 194.5.




SUSMPs are necessary and cost effective, the opposite is true. The record is replete with
documentation of costs of pilot mitigation projccts,'studics from similar programs in other states,
and research studies. The Regione_l]' Water Board complied with the requirement to consider cost.

The Regional Water Board found that the cost to include BMPs that will meet the
mitigation criteria will be one to two percent of the total development cost. This amount appears
reasonable, especially in light of the amount of impervious surface AIready in Los Angeles
County and the impacts on impaired water bodies. In considering the cost of compliance, i.t is
also important to consider the costs of impairment. The beach closures in the Los Angeles
region, well documented in the evidence, have reached critical proportions. These beach
closures clearly have a financial impact on the area, and should be positively affected by the
SUSMPs.

We do note that there could be further cost savings for developers if the permittees
develop a regional solution for the problem. We recommend tﬁat the cities and the County,
along with other interested agencies, work to develop regional solutions so that individual
dischargers are not forced to create numerous small-scale projects. While the SUSMPs are an
appropriate means of requiring mitigation of storm water discharges, we also encourage
innovative regional approaches.49

Contention: The petitioners have raised contentions regarding details of the SUSMPs,
including the amount of time allowed for inclusion of SUSMPs in local ordinances, and their
application to both “discretionary” and “non-discretionary” projects. In addition, during the
hearing certain ambiguities in the wording of the Final SUSMPs became apparent, including the

provisions regarding redevelopment and environmentally-sensitive areas. In this portion of the

49 We note that the SUSMPs as written do not in any way preclude the development of regional solutions approved
by the Regional Water Board as a means to comply with the BMP and design standard requirements.
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Order we address these issues and also the application of the design standards td retail gasoline
outlets (RGOs) and the waiver funding requirements.

Finding: The testimony at the hearing in this matter revealed that there are specific
provisions of the SUSMPs that create confusion as to the types of development projects subject
to the mitigation design standards. The petitioners also contend that application of the standards
to specific types of development either is unreasonable or is inconsistent with the terms of the
permit. The specific requirements are discussed below.

. Retail Gasoline Qutlets

Petitioner WSPA contends that RGOs should be excluded from the SUSMPs. Its petition
raised the same general contentions as the other petitioners, but at the hearing WSPA presented
evidence specific to RGOs. In particular, WSPA raised questions about the propriety of applying

the design standards for BMPs to RGOs. In considering this issue, we conclude that construction

of RGOs is already heavily regulated and that owners may be limited in their ability to construct
infiltration facilities. Moreover, in light of the small size of many RGOs and the proximity to

underground tanks, treatment may not always be feasible, or safe. The mandatory BMPs that are

included in the SUSMPs may be adequate to achieve MEP at RGOs, but the Regional Water
Board should add additional mandatory BMPs, such as use of dry cleanup methods (e.g.
sweeping) for removal of litter and debris, use of rags and absorbents for leaks and spills,
restricting the practice of washing down hard surfaces unless the wash water is collected and
disposed of properly, annual training of employees on proper spill cleanup and waste disposal

methods, and the inclusion of BMPs to address trash receptacle areas and air/water supply
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areas.’ We conclude that because RGOs are already heavily regulated and may be limited in
their ability to construct infiltration facilities or té perform treatment, they should not be subject
to the BMP design standards at this time, and recommend that the Regional Water Board
undertake further consideration of a threshold relative to size of the RGO, number of fueling
nozzles, or some other relevant factor. This Order should not be construed to preclude inclusion

of RGOs in the SUSMP desi-gﬁ standards, with proper justification, when the permit is reissued.

Redevelopment Projects

The SUSMPs were written to apply to new development and to some fypes of
redevelopment in nine categories of projects. The definition of “redevelopment” reflected the
intent of the Regional Water Board to define the scope of redevelopment projects subject to the
requirements. That definition®', however, was somewhat confusing, and it was apparent from
testimony at the hearing that the parties had different understandings of the scope of
redevelopment subject to the SUSMPs. In their post-hearing briefs, the various parties appeared
to agree on the actual intent of the Regional Water Board in including rédevelopment in the
SUSMPs. This intent was to include redevelopment that adds or creates at least 5,000 square
feet of impervious surface to the original development and, where the addition constitutes less

than 50 perceﬁt of the original development, to limit the application of the BMP design standards

to the addition.

50 These BMPs are from a list of BMPs in a publication of the California Storm Water Quality Task Force. (Best
Management Practice Guide — Retail Gasoline Outlets. March 1997.) This publication includes BMPs in addition to
those listed in the SUSMPs. Alt BMPs recommended in this publication should be mandated.

51 The SUSMPs state: “Redevelopment™ means, on an already developed site, the creation or addition of at least
5,000 square feet of impervious surfaces or the creation or addition of fifty percent or more of impervious surfaces
or the making of improvements to fifty percent or more of the existing structure. Redevelopment includes, but is not
limited to: the expansion of a building footprint or addition or replacement of a structure; structural development
including an increase in gross floor area and/or exterior construction or remodeling; replacement of impervious
surface that is not part of a routine maintenance activity; and land disturbing activities related with structurat or
impervious surfaces.
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While some parties requested further requirements for development, it appears that the
Regional Water Board’s original intent was relatively simple to apply and results in a fair and
appropriate application of the SUSMPs’ requirements to redevelopment. Therefore, we will

revise the definition in the SUSMPs accordingly.

Environmentally-Sensitive Areas

The permit required that the SUSMPs address at least seven development categories.”

The final SUSMPs added two more categories: parking lots of 5,000 square feet or more or with
25 or more parking spaces and potentially exposed to storm water runoff; and location within or
directly adjacent to an environmentally-sensitive area (ESA). The petitioners contend that the

addition of ESAs was inappropriate because the permit refers only to *“development categories”s3

and ESA is a location category.

Whether or not the Regional Water Board went beyond the permit’s terms in including
this category, we find a fundamental problem with the language of the SUSMPs regarding ESAs.
All of the other categories are relatively simple to apply because they describe the types of
development that fall within the category. For instance, the threshold for a commercial
development is 100,000 square feet. If the development is smaller, it is not subject to the
SUSMPs. But for developments within ESAs, the SUSMPs contain no threshold. This absence
led to speculation by the petitioners that something as small as a new patio on a home .in an ESA
would make the SUSMPs applicable. The Regional Water Board, at the hearing and in its post-

hearing brief, conceded that there should be some threshold. While the Regional Water Board

52 The categories listed in the permit are: single-family hill residences, 100,000 square-foot commercial
developments, automotive repair shops, retail gasoline outlets, restaurants, home subdivisions with 10 to 99 housing
units, and home subdivisions with 100 or more housing units. Permit, Part 2, 1l A1 .c. )
53
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did recommend a specific threshold, we believe that it is inappropriate for this Board to add a
threshold that has not been fully discussed by all intgrcsted persons.

While it may be appropriate to include more stringent controls for developments in ESAs,
we also note that such developments are already subject to extensive regulation under other
regulatory programs. Moreover, in light of the permit language limiting the SUSMPs to
development categories, ESAs are not an appropriate category within the SUSMPs. The
Regional Water Board may choose to consider the issue further when it reissues the permit.

Discretionary and Non-Discretionary, or Ministerial, Projects

The petitioners contend that the SUSMPs should apply only to projects that are
considered “discretionary” within the meaning of California Environmental Quality Act
(CEQA).>* They argue that the inclusion of non-discretionary, or ministerial, projects is
inconsistent with the terms of the permit.

The permit provisions on development projects do refer to “discretionary” projects in
several places. The permittees are directed to develop a checklist for determining priority and
exempt projects.> Priority projects are defined as development an-d redevelopment projects
requiring discretionary approval, which may have a potential significant effect on storm water
quality.”® The permittees are also required to develop a BMP list.”” In developing the SUSMPs,
the permittees are required to incorporate appropriate elements of the BMP list.*® Next, the
permittees must develop a program on planning control measures for priority projects (which are

limited to projects requiring discretionary approval), consistent with the list of BMPs and the

34 public Resources Code section 21000 ef seq.
35 permit, Part 2, 111LA.1.a.

% 1d.

57 Permit, Part 2, JILA.1.b.

%8 permit, Part 2, 1ILA.1.c.
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SUSMPs.” The permit further states that, in order to assure compliance with these
requirements, the permittees must develop guidelines on preparing CEQA documents that link
mitigation conditions to “local discretionary project approva]s.”‘SO

Taken as a whole, the provisions of the permit appear to link the development
requirements for SUSMPs to developments that receive discretionary approval by local
gdvemmcnts, as defined in CEQA. The SUSMPs are an implementation tool for the permit and
must be consistent with the permit. While the limitation of the SUSMPs to discretionary projects
may not be sufficiently broad for an effective storm water control program, the Regional Water
Board acted inappropriately in expanding the SUSMPs to include non-discretionary projects.
The Regional Water Board may consider expanding the development controls beyond CEQA
discretionary projects when it reissues the permit. But at this time, the SUSMPs must be revised
so that they are limited to development projects requiring discretionary approval within the

meaning of CEQA.”

Waiver Funding Requirement

Where a waiver is granted from the design standard requirements, the Final SUSMPs
provide that the permittee must require the project proponent to transfer the cost savingsto a
storm water mitigation fund. The fund is to be operated by a public agency or a non-profit
entity, to promote regional or alternative solutions for storm water pollution in the same storm
watershed. The petitioners contend that the funding requirement will create an additional

administrative burden.

** Permit, Part 2, [1.2.2.

® Permit, Part 2, [11.a.3.b.

61 We note that the Final SUSMPs already include a definition of “discretionary project” consistent with the
definition in the CEQA guidelines. Final SUSMPs at page 4 of 25; Title 14, California Code of Regulations, section
15357. Apparently this definition was inadvertently retained after the Regional Water Board decided to expand the
SUSMPs beyond discretionary projects.
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The concept of a mitigation fund or “bank” is a positive idea for obtaining regional
solutions to storm water runoff. As a long-term strategy, municipal storm water dischargers
should work to establish regional mitigation facilities, which may be more cost-effective and
more technically effective than mitigation structures at individual developments. But at this
point there are not sufficient resources in place to require all permittees to establish such funds or
to find appropriate non-profit organizations. Before mandating funding, preliminary questions
should be answered, including who will manage the fund, what types of projects it will be used
for, what entities can legally operate such funds, and how permittees will determine the amount
of the assessments. It would be appropriate for the County to consider developing a program
with the appropriate flood control agency, or as a model for the separate cities to develop.. There
may be suitable agenéies to administer such funds, but the development of programs may take
some time. The Regional Water Board should consider adopting such a program when it
reissues the permit, after consultation with the appropriate local agencies.

ITI. CONCLUSIONS
Based on the discussion above, the Board concludes that:

1. The Regional Water Board complied with the procedural requirements of
the permit, including the Administrative Review Process, in approving the
Final SUSMPs.

2. The Regional Water Board was authorized to revise the SUSMPs by
including more stringent requirements than the permittees had proposed.

3. The Regional Water Board complied with did not violate the Administrative
Procedure Act, CEQA, or the Constitutional provisions on state mandates.
The petitioners’ due process rights have been protected

4. The Regional Water Board considered the costs of the SUSMPs, and acted
reasonably in requiring these controls in light of the expected benefits to

water quality.
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5. The Fina! SUSMPs reflect a reasonable interpretation of development

controls that achieve reduction of pollutants in storm water discharges to the

maximum extent practicable.

. The SUSMPs include adequate protections of groundwater guality from any

impacts from infiltration.

. The SUSMPs will be revised to clarify the intent of the Regional Water

Board and to make them consistent with the permit. Specifically, retail
gasoline outlets should not be subject to the BMP design standards because
they are already heavily regulated and may be limited in their ability to
construct infiltration facilities or to perform treatment. Redevelopment
projects should be subject to the SUSMPS only if they result in creation or
addition of 5,000 square feet of impervious surfaces. Environmentally-
sensitive areas should not be listed as a category in the SUSMPs, The
SUSMPs should only apply to discretionary projects. The requirement for
funding by project proponents who receive waivers should be deleted. The

SUSMPs will be amended as shown in the attachment to this Order.

. In light of the revisions of the SUSMPs made by this Order, and to allow the

permittees adequate time to adopt implementing ordinances, the deadline for
adopting ordinances will be revised to January 15, 2001, and the effective
date of the Final SUSMPs will be revised to February 15, 2001.
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IV. ORDER
IT IS HEREBY ORDERED that the Standard Urban Storm Water Mitigation Plans for Los
Angeles County and Cities in Los Angeles County is revised consistent with the amendments
attached hereto. In all other respects the petitions are dismissed.

CERTIFICATION

The undersigned, Administrative Assistant to the Board, does hereby certify that the foregoing is
a full, true, and correct copy of an order duly and regularly adopted at a meeting of the State
Water Resources Control Board held on October 5, 2000.

AYE: Arthur G. Baggett, Ir.
Mary Jane Forster
John W. Brown

NO: None
ABSENT: Peter S. Silva

ABSTAIN: None

/s/
Maureen Marché
Administrative Assistant to the Board




AMENDMENTS TO SUSMPS

[These amendments are to the Final SUSMP, as published March 8, 2000}

Page 3 of 25

First full paragraph:

All discretionary development and redevelopment pro_]ects that fal] mto one of seven the

following categories are den

e subject

to these SUSMPs. These categones are:

Single-family Hillside Residences

100,000 Square Foot Commercial Developments

Automotive Repair Shops

Retail Gasoline Qutlets

Restaurants

Home Subdivisions with 10 to 99 housing units

Home Subdivisions with 100 or more housing units

Parking lots 5,000 square feet or more or with 25 or more parking spaces and
potentially exposed to storm water runoff

Second full paragraph:

Fourth full paragraph:

Permittees shall amend codes, if necessary. not later than September-8,-2000 January 15, 2001,
to give legal effect to the SUSMP requirements. The SUSMP requirements for projects

identified herein shall take effect not later than October8,2000 February 15, 2001.

Page 4 of 25

Delete definition of “Environmentally Sensitive Area”

Revise Definition of “Redevelopment”:
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“Redevelopment” means, on an already developed site, the creation or additi
square feet of impervious surfaces orthe-creation o o

on of at least 5,000

OALAHAR = H o arni-a OO
Oy e 0 Rerce + e

structure. Redevelopment includes, but is not limited to: the expansion of a building footprint or
addition or replacement of a structure; structural development including an increase in gross
floor area and/or exterior construction or remodeling; replacement of impervious surface that is
not part of aTouting maintenance activity; and land disturbing activities related with structural or
impervious surfaces. Where redevelopment results in an increase of less than fifty percent
of the impervious surfaces of a previously existing development, and the existing
development was not subject te these SUSMPs, the Design Standards apply only to the
addition, and not to the entire development.

P A AL -
B3a = ] 0 - ol e =

Page 10 of 25
Add to “Limited Exclusion™: Retail Gasoline Qutlets
Page 15 of 25

Delete the first full paragraph (storm water mitigation funding)
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" UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

F '« YA
\/. 3 M ’-? WASHINGTON, D.C. 20460

NOY 22 2R OFFICE OF

WwATER

MEMORANDUM

SUBJECT: Esteblishing Totwl Maximum Daily Load (TMDL) Weasteload Allocations
(WLAs) for Storm Water Sources and NPDES Permit Requirements Bascd on

Those WLASs
FROM:. Robert H, Wayland, III, Director
. Office of W etlznds. Ozeens and Watershed
7

=
James A. Hanlon, Director / . HO/Z?’,.- =

Office of Wastewater Marapement
-

T™: " Water Division Dircctors
. Regions 1 - 10

. This memorendum clarifics existing EPA regulstory requircments for, and provides
b guidance on, establishing wasieload allocations (WLAS) for stormn water discharges in total

maximum daily loads (TMDLs) approved or established by EPA, 11 also addresses the
establishment of water quality-based effluent limits (WQBELs) and conditions in National
Pollutant Discharge Elimination System (NPDES) permits based on thie WLASs for storm water
discharges in TMDLs. The key points presented in this memorandum are es follows:

NPDES-regulnted storm water discharges musi be addressed by the wasteload
. altocetion compenem of s TMDL.  See 40 CE.R. § 130.2(h).

NPDES-regulated storm water discharges msy pot be addressed hy the load
allocation (LA) component of a TMDL.  Sce 40 C.F.R. § 130.2 (g) & (h).

Storm water discharges from sources that are not currently subject 10 NPDES
regulation may be addressed by the Joad allocstion component of 2 TMDL. Seg
40 CFR § 130.2(g). '

.-rt

It may be reasonsble 1o express allocations for NPDES-regulsted siorm water
discharges from multiple point sources asa single categorical wasteload allocation
when data and information are insufficient to essign cach source or outfall
individual WLAs. Sgg40CFR. § 130.2(3). In cases where wasteload allocations

inwmat Address (URL) » hEp:iwww.epa.gov
AncycisRacyclabie « Prinied with Vapetable OB Based Inks on Racycd P aper (Minimum 307% Poxconsumer )
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are developed for categories of discharges, these categories should be defined as
narrowly as available information allows.

The WLAs and LAs are 1o be expressed in numeric form in the TMDL. See 40
C.ER § 1302(h) & (i). EPA expects TMDL suthorities 1o make separate
allocations 10 NPDES- regulated storm water discharges (in the form of WLAs)
and unregulated stonn wates (in the form of LAs). EPA recognizes that these
allocations might be fairly rudimentary because of data limitations and variability
in the system.

NPDES 1:;czmil conditions must be consisient with the assumptions and
requirements of available WLAs. See 40 C.FR. § 122.44(d)(1)(vii}(B).

WQBELs for NPDES-regulated storm water discharges that implement WLAs in
TMDLs may be expressed in the form of best management practices (BMFs)
under specified circumnstances. See 33 U.S.C, §1342(p)(3)B)(iii); 40 C.F.R.
§122.44(k)(2)&(3). If BMPs alonc edequately irplemeént the WLAs, then
additional controls arc not necessary. )

EPA expects that most WQBELSs for NPDES-regulated municipal and small
construction storm water discharges will be in the form of BMPs, and that
numeric limits will be used only in rare instances. :

‘When a non-numeric water guality-based effluent limit is imposed, the permit’s

administrative record, including the fact sheet when one is required, needs to
support that the BMPs are cxpected to be sufficient 16 implement the WLA in the
TMDL. Sec 40 C.FR. §§ 124.8, 124.9 & 124.18.

The NPDES permit must also specify the monitoring necessary to determine
compliance with effluent limjtations. ' See 40 C.F.R. § 122.44(j). Where effiuent
limits are specified as BMPs, the periit should also specify the monitoring
necessary 1o assess if the expected 10ad reductions attributed 1o BMP
implementation are achieved (¢.8. BMP performance daa).

The permit should also provide a2 mechanism to make adjustments to the reguired
BMPs as nccessary to ensure their adequate performance.

This memorandum is organized as follows:

{.

.

Regulatory basis for including NPDES tegulated storm water discherges in WLAS
in TMDLs;

Options for addressing storm weter in TMDLs; and

2




et

(II). Determining effluent limits in NPDES permits for storm water discharges
consistent with the WLA .

(. Regulatory Basis for Inclyding NPDES-repulat Water Dischiarges in W]

As part of the 1987 amendments to the CWA, Congress added Section 402(p) to the Act
to cover discharges composed entirely of stonn water. Section 402(pX2) of the Act requires
permit coverage for discharges associated with industrial activity and discharges from large and
medinm municipal scparate storm sewer systems (MS4), 1., systems serving a population over
250,000 or systems serving a population between 100,000 and 250,000, respectively. These
discharges are referred to as Phase ] MS4 discharges.

7 In addition, the Administrator was directed to study and issue regulations that designate
additional storm water discharges, other than those reguleted under Phase 1, to be regulated in
order 10 protect water quality. EPA issucd regulations on December 8, 1999 (64 FR 68722),
expanding the NPDES storm water program to include discharges from smaller MS4s (includiog
a)] systems within “urbanized areas” and other systems serving populations less than 100,000)
and storm"water discharges from construction sites that disturb one to five acres, with
oppormnities for ares-specific exclusions, This program cxpa.nsion is referred to as Phase I,

Section 402(p) also specifies the levels of control 10 be incorporated into NPDES storm
water permits depending on the sowrce (industrial versus municipal storm water). Permits for
storm water discharges associsted with industrial activity are to require compliance with ali
applicable provisions of Sections 301 and 402 of the CWA, i.¢,, all technology-based and water
quality-based requirements. Seg 33 U.8.C. §1342(p)(3)(A). Permits for discharpes from MS4s,
however, “shall require controls to reduce the discharge of pollutants to the maximum extent
practicable ... and such other provisions as the Administrator or the State determines appropriste
for the conwrol of such pollmants,” See 33 U.S.C. §1342(p)(3XBXiii).

Storm water discharges that are reguleted under Phase 1 or Phase T of the NPDES storm
water program are point sources that must be included in the WLA porntion of s TMDL. S¢z 40
CF.R § 130.2(h). Storm water discharges that are not currently subject 1o Phase J or Phase 11 of
the NPDES storm water program arc not required to obtain NFDES permits. 33 U.S.C.
§1342(p)(1) & (PX6). Thercfore, for regulatory purposes, they are analogous to nonpoint sources
and may be included in the LA portion of a TMDL. See 40 CF.R. § 130.2(g).

(. Options for Addressing Stoym Water in TMDLa

Decisions about allocations of pollutant loads within a TMDL are driven by the quantity
and quality of existing and readily available water quality data. The amount of storm water data
available for a TMDL varies from location to locetion. Nevertheless, EPA expects TMDL
avthorities will make separate sggregate allocations to NPDES-regulated storm water discharges




(in the form of WLAs) and unregulated storm water (in the form of LAs). 1t may be reasonable
1o quantify the allocations throuph estimates or exwapolations, based cither on knowledge of land
use petierns and associated literature values for pollutant loadings or on actual, albeit limited. '
loading information. EPA rccogmzcs that these allocations might be fairly redimentary because
of data limitations.. '

EPA also recognizes that the available data and information usually are not detailed
enough to determine wastie load allocations for NPDES-regulated storm water discharpes on an
outfall-specific basis, In this sintation, EPA recommends expressing the wasteload allocation in
the TMDL as either a single number for all NPDES-regulated storm water discharges, or when
information allows, asdifferent WL As for different idemifiable categories, ¢.g., municipal storm
water as distinguished from stonm water discharges from construction sites or municipal storm
waeter discharges ffom City A as distinguished from City B. These categories should be defined
as parrowly as available information allows {¢.g., for municipalities, separate WLAs for cach
municipality and for industrial sources, scparate WLAs for dlﬂ'cn:m types of indusirial storm
water sowrces or dischargers).

(311). Deicrmini vent Limits jn NPDES Permits f Watey Discharge
Consisient with the WL A )

Where a TMDL. has been approved, NPDES permits must contain effluent limits snd
conditions consisient with the requirernents and assumptions of the wasteload allocations in the
TMDL. See 40 CFR § 122.44(dX1)(vii)(B). Effluent limitations to contro! the discharge of
pollutants generally are expressed in numericel form. However, in light of 33 U.S.C. -

§1 342@)(3)(3)(iii), EPA recommends that for NPDES-regulated municipal and stmall
constuction storm water discharges effluent limits should be cxp‘rcssed ag best managément
practices {(BMPs) or other similar requirements, rather then as numeric effluent limits. Sec
Interim Permitting Approach for Water Quality-Based Effluent Limitations in Sterm Waier
Permits, 61 ER 43761 (Aug. 26, 1996). The Interim Perminting Approach Pelicy recognizes the
need for en jterative spproach to control poliutants in storm water discharges, Specifically, the
policy anticipates that 2 suitc of BMPs will be used in the initial rounds of permits and thet these
BMPs will be wilored in subsequent rounds,

EPA’s policy recognizes that because storm water discharges arc due to storm events that
are highly variable in frequency and duration and are not easily characterized, oply in rare cases
will it be feasible or appropriate to esteblish numeric limits for municipal and smaH construction
storm water discharges. The variability in the system and minimal data generally available make
it difficult 1o determine with precision or eerainty actoal and pro_yccted loadings for individual
dischargers or groups of dischargers, Therefore, EPA belicves that in these situations, permit
limits typically can be expressed as BMPs, and that numeric limits will be used only in rare

inslances.




Under cerain circumstances, BMPs are an appropriate form of effluent limits o control
pollutants in storm water, See 40 CFR § 122.44{k)(2) & (3). If it is determined thata BMP
approach (including an iterative BMF approach) is appropriate to meet the storm water
compenent of the TMDL, EPA recommends that the TMDL reflect this.

EPA expects that the NPDES permitting suthority will review the information provided
by the TMDL, sec 40 CF.R. § 122.44(dX1)(vii}(B), and determine whether the effluent limit is
appropriately expressed using a BMP approach (including an iterative BMP approach) or s
aumeric limit. Where BMPs are used, EPA recommends that the permit provide a mechanism to
require use of expanded or better-tailored BMPs when monitoring demonstrates they are
necessary 1o implement the WLA and protect water quality.

Where the NPDES permitting authority allows for a choice of BMPs, a discussion of the

BMP selcction and assumptions necds 10 be included in the permit’s administrative record,
including the fact sheet when one is required. 40 C.F.R.§§ 124.8,124.9 & 124.18. For general
permits, this may be included in the storm water pollution prevemion plan required by the permit.
Seg 40 C.F.R. § 122.28. Permitting authorities may require the permitiee 10 provide supporiing
information, such as how the permitiee designed its mmenagement plan 10 address the WLA(s).
See 40 C.FR. § 122.28. The NPDES permit must require the monitoring necessary 10 assure
compliance with permit limitations, although the permitting authority has the discretion under
EPA's regulations 10 decide the frequency of such monitoring. See 40 CFR §122.44(i). EPA
recommends that such permits require collecting data on the actual performance of the BMPs.

_“These additional data may provide a basis for revised management measures. The monitoring
data are likely to have other uses as well. For example, the monitoring data might indicate if it is
necessary to adjust the BMPs. Any monitoring for storm water required as part of the permit
chould be consistent with the state’s overalt assessment and monitoring suzicgy.

_ The policy outlined in this memorandum affirms the sppropriateness of an iterative,
adaptive management BMP approach, whereby permits include effluent limits (z.2,, 2
combination of structural and nop-structural BMPs) that address stormn water discharpes,
implement mechanisms to evaluste the performance of such contrbls, and meke adjustments (L.¢.,
more stringent coptrols or specific BMPs) as necessary to protect water guality. This approach is
further supported by the recent repont from the National Rescarch Council (NRC), Assessing the
TMDL Approach to Woter Quality Managemem (National Academy Press, 2001). The NRC
report recommends en approach that includes “adaptive implementation,” 1., “a cyclicel process
in which TMDL plans are periodicaily assessed for their achievement of water quality standards”™
.. and adjustments made &5 necessary. NRC Reporr at ES-3.

This memorandum discusses existing requirernents of the Clean Water Act (CWA) and
codified in the TMDL end NPDES implementing regulations. Those CWA provisions and
regulations contain legally binding requirements. This document describes these requirements; it
does not substitate for those provisions or regulations. The recormmmendations in this
rnemorandum arc oot binding; indeed, there may be other approaches that would be appropriate




in particular situations. When EPA makesa TMDL or permitting decision, it will make cach
decision on a2 case-by-case basis and will be guided by the applicable requircments of the CWA
and implementing regulations, taking into account comments and information presented at that
time by interested persons regarding the appropriateness of epplying these recommendations 1o
the particular sifvation. EPA may change this guidance in the furure.

If you have any questions please feel free to contact us or Linda Boornazian, Director of
the Water Permits Division or Charles Sutfin, Director of the Assessment and Watershed
Protection Division. '

cc:
Water Quality Branch Chicfs
Regions 1 - 10

Permit Branch Chiefs
Repions 1 - 10
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STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

in the Matter of the petition of

Save San Francisco Bay
Asscociation, et al.,

Requirements Oxder No. 95-1890, .
NPDES Permit No. CAS029718, by the
california Regional Water Quality
control Board, San Francisco
Bay Region. File No. A-952.

}
)
)
)
for Review of Waste pischarge ;- ORDER NO., WQ 56-13
}
}
}
)
)

BY THE BOBRD:

On August 23, 1395, ﬁhe california -Regional Water
Quality Contyol Board, San Francisco Bay Regicn (SFRRWQCB)
adopted waste discharge fequirements for storm water discharges
: from municipal separate sewer systems throughout the Santa Clara
. valley.' The waste discharge reguirements consi:.itx‘ited a national
pollutant discharge elimination system . (NPDES) permit pursuant to
Section 402(p) of the federal Clean Water Act (CWA). The co- g
permittees include Santa Clara Valiey Water Distriet, County of
santa Clara, and thirteen cities (@ischargers) .
On September 25, 1935, the State Water Resources
Control Boaxd (SWRCB} recelved a petition from Save San Francisco
BQY Association, San Francisco BayKeeper, Péninsula Conservation

Center Foundation, gierra Club Bay Chapter, g8iexra Club Loma

! ' prieta Chapter, Citizens Committee to Complete the Refuge, and

. . 1 ppr an extensive discuesion of the system, see order No. WQ 91-03
which concerned an earlier version of wapte discharge requirements for the’
same discharges. i
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Silicon Valley Toxica Coalition (petitioners), contesting the

issuance of the NPDES permit.?

I. BACKGROUND
The NPDES permit ié a reissuance of a permit first
issued in 1990 for discharges of storm water from municipal
gseparate storm sewer systems (MS4s) throughout the Santa Clara
Valley to creeks and streams tributary to-South San Francisco
Bay. The earliér permit ﬁOrder No. 90-094) was reviewed and

upheld by the SWRCB in Order No. WQ 91-03. That order included

extensive discussion of the federal statutory and regulatory .
requirements for storm water discharges from MS4s, which will not
be repeated here.

/17

/17

/77
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2  fThis order is based on the record before the SFBRWQCB. In additiom,
the record is supplemented by the following documents: “Municipal Separate
Storm Sewer System Permit Reapplication Policy,” transmitted by
=Interpretative Policy Memorandum on Reapplication Requirements for Municipal
Separate Storm Sewer Systems,” U.S. Environmental Protection Rgency {(EPA) ,
May 17, 1996 (hereafter, Reapplication Policy); Interim Permitting Approach
for Water Quality-Based Bffluent Limitations in Storm Water Permits,” EPR,
Bugust 1, 1996 (hereafter Effluent Limitations Policy); *Antibacksliding:

Effect on Water Qualjtv-Ba Effluen imitations ~ .
(hereafter Antibacksliding Brief): and letter from Terry Oda, EPA Region 9,

dated June 28, 1996, concerning the Orange County storm water permit
(hereafter, letter from EPFA Region 9). Following the c¢lose of the public
comment period, several letters were received from jnterested persons. These
are not part of the record, except for the comments received on the draft
order from counsel for the partiea. -
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II. CONTENTIONS AND FINDINGS®

The petition contenas that the SFBRWQCB should not have
issued the NPDES permit because the permit appllcatlon was
1ncomplete and that various aspects of the permit are 1nadequate
or improper.

Coptention: The NPDES permit should not have been
reissued because the permit application was insufficient.

Findings: The petitioneré contend that ﬁhe permit
application submitted by the dischargers was insufficient and
that the SFBRWQCE was, therefore, prohibited from 1ssu1ng the
permit. The petltloners cite regulations adopted by the EPA.

The EPA set forth detailed permit application
requirements for large aﬁd mediuﬁ‘municipal separate storm sewer
discharges, such as the discharges at issue here, in 40 CFR
Section 122.26(d). These reguirements include extendgive
information about the storm sewer system and the methods by which
the municipal entities will regulate and monitor their
discharges. A part of these application reguiréments is
submission of a storm water'management plan (SWMP} to reduce the .
d%schayge of pollutants to the maximum extent practicable (MEP).
(40 CFR Section 122.26(d) (2} (iv).) The petitioners claim that
the dischargers’ SWMP does not contain adequate control measures.
The petitioners also claim that other information required in

Section 122.26(d) was missing, including source identification,

3 211 other contentions raised in the petition which are not discussed

in this order are dismissed. (23 Code of California Regulations (CCR} Section
2082; People v. Barry {(1987) 184 &al .App.3d 15B-)
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characterization data, and acsessment of controls. The

petitionérs contend that the SFBRWQCB was precluded from issuing

the NPDES permit by 40 CFR Section 122.21{(e), which liﬁits the
iSSuaﬁcé of NPDES permits where an applicat;én ié incomplete.

It is not necessary to éddress the contention that
Sec;ion 122.21(e) prevents the SFBRWQCE from issuing an NPDES
permit if an application is incomple&e since the EPA has issued a

policy and interpretative memo clarifying that, while -

.reapplication for a second-round permit is required, the permit

application requirements in 40 CFR Section 122.26 (dj (2) apply
only to first-round permit applications for large and medium.
MS&s, and not to the second round of permits. Instead,’ghe
reapplication requirements are “flexible” and are based on the
minimum applicatién requirements for all NPDES permits contained
in 40 CFR Section 122.21(f). (Reapplication Policy.) The EPA
encourages the reapplicafion-package to consist only of thé
dischargers’ fourth annual report,*? which would include the

proposed SWMP. (Id.) As explained above, the NPDES permit is a

gecond-round storm water permit and the EPA policy is, therefore.

applicable. The dischargers’ permit application was consistent
with the Reapplication Peclicy.
Administrative agencies are generally accorded a high

degree of deference in the areas of law which they regulate.

4 pannual reports are required components of all MS4 permits, Each
permit cperates for five years and use of the fourth annual report allows for
timely preparation of a new permit. )




(See, e.g., Chevron U.S.A. V. Natural Res. Def. Council (1284)

467 U.S. 837.) In interpreting EPA‘s regulations, it is proper

to accord significant deference to EPA’s policy expressions. The

SWRCB"will therefore follow the Reapplication Policy, and other.

EPA policy statements discussed in this order, in determining

" compliance with the Clean Water Act and EPA's regulations

promulgated thereunder.

Contention: The petitioners contend that the permit
lacks control measures.

Finding: The petitioners contend that the permit
improperly requires the dischargers to implement their SWMP, and
instead should specify the control measures that dischargers must
jimplement. The petitioners believe that control measures must be
specified in the permit pursuant to CRA Section 402{p) (3) (B) (iii).
The petitioners afgue the SFBRWQCB should not Lave incorporated
the SWMP requirements into the permit without circulating the
SWMP as a part of the ﬁermit and that the permit should have
specified further control measures.

" cWA Section 402(p) (3) (B) (iii) states that permits for
MS4s:

v [81hall require controls to reduce the discharge
of pollutants to the maximum extent practicable,
inciuding management practices, control technigues and
system, design and encineering metheds, and such other
provisions as . . . the State determines appropriate
for the control of such pollutants.”

The petitioners .have misconstrued this section to mean

that the SFBRWQCB must dictate the specific controls that

-»




dischargers must.implement. Instead, the SWRCB intexprets the
section to mean that the permit @ust contain provisions that will
require the dischargers to gelect and implement adequaté |
contréls. it is perfectly appropriate for the-SFERWQCB, ag it~
did here, to implement this section by rgquiring the dischargers
to comply with their own SWMP, and to make revisions to the SWMP

in the areas where the document was found. lacking. While the

SFBRWQCB did incorporate the SWMP into the permit, it also

provided for amendments to the SWMP as necessary to achieve MEP
and watex quality:standards: The SWRCB interprets the
incorporation npt as apblying to‘thé SWMP am it éxisted on the
date the permit wés adopted, but as a continuing duty te comply
with any current SWMP prévisions. In other words, the permi£
requires continual improvements to the SWMP and compliance with
the plan requirements. This approach is consistent with the
federal law and is in concert.with the approach faéo;ed by the
EPA. .

The permit requires the dischargers’ to im?lement

control measures and BMPs to reduce pollutants in storm water

.discharges to the MEP, as provided by federal law. The federal

iaw does not require the SFBRWQCB to dictate the specific
controls. The permit recognizes the SWMP as a dynamic document
which requifes ever-changing revisions and improvemenfs és
monitoring and assessment of BMPs to Provide new infermation.

The annual report is the mechanism for such assessment, and the




.- .’

_ permit anticipates that assessment will result in modification of

the SWME.
The SFBRWQCB’s approach is sﬁppdréed by the EFA's
polic& documents. The Reapplication Policy tran#mitted by the
EPA acknowledges that the best management pfactices {BMPQ) that
will be implemented are contained in the SWMP and éxplains that
each anpual.report must includé proposed revisions to the. SWMP.
(Reapplication Policy, at page 3; 40 CFR Section 122.42(c)(2fJ
The EPA encourages use of the fourtﬁ annual report as the basic
application package. In other words, the EPA acknowledges the
SWMP as a dynamic document which should be revised more
frequently than the permit is reissued. The SFBRWQCB has
appropriately accommodated the needed flexibility in the SWMP

while also specifying the standards to be attained (MEP and

compliance with water gquality objectives) and the areas requiring

improvement.

| The SFBRWOCB found that the SWMP was generally
adequate, although it required certain improvements to resolve
deficienéiés in some of.the actions and the time frame. (NPDES

Permit, finding 5.) Provisien C of the permit includes specific

‘requirements to improve and implement the SWMP. The permit

requires implementation of BMPs stated in the SWMP, ensures
coverage of all major source areas known to the SFBRWQCB, and
mandates improvements where necesséry. The implementa£ion and
effectiveness of the BMPs must be evaluated in the annual

reports. This combination of extensive control measures and an
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annual evaluation of the implementation and effectiveness of the

control measures is a program that meets the MEP standard.® .

contention: The petitioners claim that the permit
unlawfuily »backslides” from the prior permit. -
Fipndings: Section 402(0) of the CWA contains
jimitations on the ability of the permitting authority to reissue

NPDES permits that contain effluent limitations less stringent

than in a prioxr NPDES permit.' The provisions of Section 402 (o)

are detailéd and-contain several exceptions. The petitioners

; - claim that Section 402 (o) was violated because the permit deleted
some of the activities specifically listed in the earlier permit
where these activities are covered by the SWMF. Further, the

petitioneré claim that the SWMP includes a time schedule and that

the time schedule violates the EPA order In the Matter of Star- &
Kist Caribe, Inc., NPDES Appeal No. 88-5. - .
The SWRCE does not agree that Section 402 (o) has been.
violated. First, as explained above, the SFBRWQCB appropriately
ordered the discﬁargefs to achieve MEP by complying with their
SWMP and by making improvements where necessary. In revising the

Janguage from the first permit (which specified all areas the

SWMP must cover) to the second permit (which instead ordered the

dischargers to comply with the SWMP where it did adequa;ely

address those areas), the SFBRWQCE did not adopt a less stringent

S while the permit does not require the dischargers to estimate the

expected reduction of pollutant 1oads for each source control measure, the EPA
has acknowledged that in most cases permitting authorities do not have the
ability at this time to 1link directly the BMPs implemented with impacts on
yeceiving waters. (Effluent Limitation® Policy.} : '

.




permit. Second, as -explained below, the SFBRWQCE has latitude tO
revise BMP requirements withoﬁt violating Section 402 (o) .

. The petitioners’ argue that CWA Section 402 (o) prohibits
the SﬁBRWQCB ‘from gliminating an§ previous requirements for BMfs
because the requirements were necessitated both to achieve MEP
and to protect water guality, and that Section 402(c) prohibits
the adoption of less stringent effluént limitation if the '
original limitation was.adopted to protect water quality. Wwhile
tHeISWRCB agrees that the NPDES permit_requirements to implement
BMPs are, in part, water-quality hased effluent limitations,® the
SWRCE does not read Section 402(c) to prohibit the SFBRWQCE from
revising the BMP requiremeﬁts, even if that may include
eliminating the need for some previously implemented BMPs .’

Section 402{0) éontains.exceptions where

w. ., . information is available which was not
available at the time of permit issuance . . - and.
which would have justified the application of a less

stringent effluent limitation . . . .” {Section
402 (o} (2] (B} (1) .)

¢ 1p Order Yo. WQ 91-03, the SWRCE addressed the contention that the
requirement to implement EMPs did not constitute the water quality-based
effluent jimitations required by the Clean Water Act. There it was stated:

wour review of the relevant law reveals that the permit’s
scheme of prohibitjons, source control measures and best management
practices constitutes valid effluent limitations consistent with
requirements of ‘maximum extent practicable’ controls and water
quality standards.” .
7  as stated above, there is, in fact, no evidence that the EMP
requirements in this permit are less stringent or that any EMPs have been
eliminated.
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Accordlng to the EPA, in its Antlbackslldlng Brief, revisions'tég
water quallty»based effluent limitations based on new information
are approprlate so long as there is a net reductlon in pollutant

loadihgs. Any rev1510ns to BMPs 1ncorporated into or antlcipated
by the'permit clearly fall within tpls exception, since- they will
be the result of new information from monitoring or analysis of

effectiveness, and the dischargers remain bound to the same

standards of compllance. The EPA has also acknowledged that the.

process of developing the SWMP will result in revising EMPs as
new information becomes available. {Reapplication policy.) It
" 4s absurd to assume that éuch revisions would violate the
antibacksliding prchibition.

The SWRCB also finds that the SFBRWQCB did nct vioclate
the EPA’s rule.in Star-Kist Caribe by allowing time for BMPs to
work and be evaluated and implemented. While the SWRCE agrees
.that an NPDES permit cannot include a time schedule for
compliance with water quality objecfives established prior to
July 1, ;977,“ the SFBRWQCB has not established such a time
schedule here. Under the provisioﬂs of the permit, the effluent
limitations (i.e., the regquirements to implement BEMPs pursuant to
a2 SWMP) are in place and effective jmmediately. The time
schedule for assessment and improvements are meant to increase
the ability of tﬁe SFBRWQCB and the éischargers to ensure that
the dynamic nature of selecting, evalpating, and implementing

BMPs occurs throughout the term of the permit.

® cee, City of Stockton, Order No. WO 96-09.

10.




Contentlon- The petltloners claim the permit does not
prov;de for compliance with watexr quallty standards.

Findingg: Storm water permits for MS4s must achieve
compliance with water qua}ity objgctlves,.but they may do s© by
requiring the -implementation of BMPs.. (Order No. WQ 91-03.) The
petitioners claim that although the permit specifically prohibits
discharges that cause viclation of water quality objectives, that
prohibition is wnullified” by stating that the dischargers “shall
comply . . - through the timely impléméntation of contrel
measureé’and other acti&ns to reduce pollutants in the
discharge.” (Permit, Provision C.1.) Provision C.1. also
authorlzes the SFBRWQCB to reopen the permit if necessary to
requlre further BMPsS or IEVlElOn of the SWMP. ({I4.} Petitioners
claim the lengthy process of reopening the permit would result'in
delays in achieving water quality cbjectives. )

The petitioners’ concerns are not warranted. The NPDES
permit clearly requires the implemeﬁtation of BMPs that will not
cause a violation of water quality objectives. The method for
achieving compliance is through implementation of a SWMP and BMPs
which must,.throughout the term of the permit, be evaluated,
assessed, and 1mproved The recpener proviSion in C.1. simply
provides that if, notwithstanding- these processes, adverse
impacts to receiving waters persist, the permit may be reopened.

The approach-taken by the SFBRWQCE is consiétent,with
statements from the EPA concerning the most effective regulatlon

of Mgas. The Effluent Limitations Policy encourages a permitting
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approach .using vexpanded or better-tailored” BMPs in gecond-round
permits. The EPA states that most MS4 permits include
weducational and programmatic BMPs,” and desdribes this approach
as one whére dischargers are required to- “adopt and implement
adequate BMPs.” 1In other words, the permitting approach, wherein
the discharger is required to implement a SWMP with BMPs, has
been found by the EPA to be the most effective way to ensure
compliance with water quality standards, at least until more
information is available definitively tying storm water
discharges to impacts on receiving waters.  -Finally, a .similar
approach taken by the RWQCB for the Santa Ana Region, was
sanctioned by the EPA as follows:

“The'Orange.County storm water permit states that
receiving water limitations may not exceeded [sic], but
then provides that if there are exceedences, [sicl the
permittees would not be in violation of the permit if
they follow up with certain actions. We appreciate the
concerns . . . regarding the way the permit seems to '
.say that ‘a violation is not a violation.’ However,
the net effect of this condition is to focus on BMP
implementation for. now, and this is consistent with the
draft national policy.” (Letter from EPA Region 9.)

II1. CONCLUSIONS
After review of the record and consideration of the
contentions of the petitionerg, and for the reasons discussed
above, the SWRCB concludes that the Regional Water puality
control Board, San Francisco Bay Region, acted appropriately and
/17
17/
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properly in adopting the NPDES'permit for storm water discharges

from municipal separate storm sewers in the Santa Clara valley.

.Iv. ORDER

IT IS ORDERED that the petition is denied.

CERTIFICATION

The undersigned, Administrative Assistant to the Roard,
does hereby certify that the foregoing is a full, true, and '
correct copy of an order duly and regularly adopted a meeting of
the State Water Resources Control Board held on September 19,
1996. ' '

AYE: John P, Caffrey
John W. Brown
James M. Stubchaer
Mary Jane Forster

NO: Marc Del Piero

ABSENT: None.

_ABSTAIN: MNone.

Mauréen Marché

Admindetrative Assistant to the Board
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The issue of antibacksliding has been at the forefront of discussions regarding water
quality-based effluent limitations. Many dischargers are concerned with being bound to
® effluent limitations they may not be able to meet. As a result they have been reluctant to
accept permits containing stingent water quality-based efflvent limitations. This bas
resulted in delays in issaing some permits.

Dear Walt:

To allay those concerns we have prepared a brief on anﬁbackslidiﬁg as it relates to.
water quality-based effluent limitations. The interpretation reflects the Agency's cutrent

_ thinking on this matter and relies on publisbed documents. In summary we do 1ot believe 4
" that antibacksliding is as onerous as some would believe. The statute provides sufficient ]
exceptions to the/prohibition against antibacksliding that allow for reasonable relaxation of T

_ effiyent limitations. Fhe brief is enclosed. - _ ;

b

I hope this will be of assistance to the State and Regional Boards. I am taking the
liberty to forward copies to the Regional Boards, CASA. and Tri-TAC. L

Sincerely,

(itracise &m,—
. . Catherine E. Knhiman
- . Chief .
Permits and Compliance Branch

cc:  Regional Water Quality Control Boards
O Mr. Stephen Hayashi, CASA
Mr. Robert Baker, Tri-TAC

Printed on Recycled Paper




o ANTIBACKSLIDING
EFFECT ON WATER QUALITY-BASED EFFLUENT LIMITATIONS

Due to doubts about complying with effluent limitations based on stringent water
quality criteria, the effect of antibacksliding (section 402(0) of the Clean Water Act) on
modifications of effluent limitations has become an important issue. Dischargers are loath
to accept permits with stringent water quality-based effluent limjtations, even where the
effectiveness of those cffluent limitations are delayed through the use of compliance:
schedules. The concern is the fear of being forever bound to effluent Jimitations that can
not be met. .

To allay those concerns, two of the most prominent issues are addressed in this brief.
The first issue is whether antihacksliding prohibits relaxation of water quality-based effluent
Lmitations whose compliance date has mot yet psed, Le., the effective date of those
\initations are delayed by a compliance ~cheste The second issue is whether*
antibacksliding prohibits relaxation of water quauiy-based effluent limitations which a ~
discharger has been unable to achieve. :

The CWA prohibits reissuing or modifying a permit to include effluent limitations
less stringent than comparable effluent limitations in the previous permit unless certain
. exceptions are met. Those exceptions are set forth in sections 303(d)(4) and 402(0}(2) of
fhe CWA. These two sections of the CWA geaeide independent exceptions to the
prohibition. Meeting amy one of the exceptions .. zither section is. sufficient basis for
relaxing the effluent limitations. [see 40 FR, p. 20837, Vol. 58 No. 72, April 16, 1993,
Proposed Great Lakes Initiative (GLI); and Wﬁ .
Ouslity-Based Toxics Control (TSD), p. 113, EPA/505/2-90-001, March 1991]

‘1) Effect on Water Quality-Based Effluent Limitations prior to the Compliznce
Date. . - T :

Antibacksliding does not apply to changes made to an effluent limitation prior to its
 compliance date. If a permit is issued with a compliance schedule delaying the effective
date of a water quality-based effluent limitation, that limitation may be relaxed without
concern for antibacksliding if the modification is made prior to the effective date of the
limitation. (see GLI, pp. 20837, 20981 and 21045)

2) Effect on Water Quality-Based Effluent Limitations being Violated.

The exceptions to the prohibition set forth in section 402(0)(2) of the CWA applies
to water quality-based and best professional judgement {BPJ) based effluent limitations.
Water quality-based effluent limitations may be relaxed if any of the following is met (TSD,
p- 113):




P‘\nlibad;ﬁding ‘
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a) There bave been material and substz‘u’!iial alterations or additions to the permitted
facility which justify the application of less stringent effluent limitations.

b) Good cause exists due to events beyond the penm'ﬁeq's control and for which
there is no reasonably available remedy. ' )

- ¢) The permittee has iostalled the treatment facilities required to meet the effluent
limitations in the previous permit and has properly operated and maintained the
fadilities but stll has been unable to meet the effluent limitations (relaxation may
only be allowed to the treatment levels actually achieved).

d) New information (other than revised régulations, guidance, or test methods)
justifies relaxation of water quality-- -:d permit limitations. (This applies o water
quality-based limitations only «* -avised limitations resuit in a net reductic
in pollutant loadings and are not the result of another discharger’s elimination of
substantial reductions of its discharge for reason's unrelaied to water quality, €.2.
plant shutdown.) .

Anyone of the above section 402(0)(2) evceptions may be used as a basis to justy
relaxation of water quality-based effluent imitations. Alternatively, the provisions of
303(d)(4) may be used to obtain such reli -

Section 303(d)(4) allows establishment of less stringent water quality-based effivent
limitations. The criteria for the exceptions varies for attainment and nopattainment walers:
a) Attainment Waters: In waters where the applicable watc;r quality standard has
been attained, a water quality-based effluent limitation may be relaxed to the extent

. that the less stringent limjtation is consistent with the State's antidegradation policy.

b) Nonattzinment Waters: In waters where the applicable water quality standard has
not yet been. atained, an effluent limitation based on a. total maximum daily load
(TMDL) or other waste load allocation mzy be made less stringent if the cumulative
effect of all such revisions assures attainment of the water quality standard, or the

designated use which is not being attained is removed “in accordance with the
applicable regulation (40 CFR 131.10).

1t should be noted that any relaxation of an effluent limitation can not be less

stringent Jhan the technology-based requirement set forth in the applicable effluent

limitations guideline, or cause.a violation of the applicable water quality standard. (see
section 402(0)(3) of the CWA)

The processes discussed above are iliustrated in the attached diagramis (Flow Charts
AB and C).




FLOW CHART A
ANTIBACKSLIDING

RELAXATION OF EFFLUENT LIMITS BASED ON WATER QUALITY

402(0)(1V303(d)4) 402(0)(2)
2
i ALTERNATIVE *
PATHS .
ARE WATER QUALITY - 1S ONE OF THE 402{0)(2)
STANDARDS CURRENTLY BEING | . EXCEPTIONS MET?
ATTAINED? .
T — NO YES
"ATTAINMENT WATER" *NONATTAINMENT WATER"
.CWA 303(d)(4)(B) CWA 303(d)4)(A) Except
Mistakes
. InLaw
] : and Fact
IS REVISION CONSISTENT IS LIMIT BASED ON TMDL/WLA?
WITH APPROVED WILL CHANGE RESULTIN
ANTIDEGRADATION POLICY? | ATTAINMENT OR HAS USE BEEN
_ _ CHANGED?
NO l . ‘ NO
YES YES
RELAXATION IS . RELAXATION IS
* NOT PERMISSIBLE NOT PERMISSIBLE
Yy v Y

402(0)3) REQUIREMENTS: 1S COMPLIANCE WITH EFFLUENT GUIDELINES AND WKI’ER QUALITY

. STANDARDS (WHICH INCLUDE ANTIDEGRADATION REQUIREMENTS) ASSURED?

NO ¢ . . l YES
» | RELAXATIONIS | _ RELAXATION IS
NOT PERMISSIBLE PERMISSIBLE
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STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

ORDER WQ 2006-0012

In the Matter of the Petition of
BOEING COMPANY

£or Review of Waste Discharge Requirements (WDR) Orders
R4-2004-0111, R4-2006-0008, and R4-2006-0036 for the
Santa Susana Field Laboratory
Issued by the
California Regional Water Quality Control Beard,
Los Angeles Region

SWRCB/OCC FILES A-1653 AND A-1737

BY THE _BOARD:
The Boeing Company {Boeing) operates the Santa Susana Field Laboratory

(SSFL)in Ventura Counly.! The Los Angeles Regional Water Quaiity Contrel Board
{(Los Angeles Water Board) has regulated wastewater discharges from SSFL to waters of the
United States since at least 1992.¢ The regulated discharges include storm waler runoff,
discharges from groundwater remediation systems, industrial wastewater from ongong
operations such as engine test stands, and domestic wastewater from two sewage treatment
plants.

On July 1, 2004, the Los Angeles Water Board re-issued a permit to Boeing for
discharges from SSFL. (Waste Discharge Requirements Order No. R4-2004-0111 (2004
Permit).) On August 2, 2004, Boeing filed a petition with the State Water Resources Contral

! Boeing owns SSFL wilh the National Aeronautical Space Agency {(NASA). The United States
Department of Energy (DOE) also owns several buildings at the site. NASA and DOE are not named in
the permit reviewed herein, and their participation is not an issue before us.

7 \Waste Discharge Requirements Order No. 92-092, adopted December 7, 1992. The permil was
reissued in 1998 (1998 Permit). Wasle Discharge Requirements Order No. 98-051. adopted June 28,
1608. This is a nationai pollutant discharges elimination system (NPDES) permit, No. CA0001309.




Board (Stéte Water Board) chailenging the 2004 Permit.? {Qur File No. A-1653.) Boeing
requested that its petition be heid in abeyance.’

On January 19, 2006, the Los Angeles Water Board modified. the 2004 Permit,
adding and revising the outfalls listed and the effluent limitations. (Waste Discharge
Requirements Order No. R4-2006-0008: January 2006 Permit.) On February 21, 20086, Boeing
filed a petition chalienging the January 2006 Permit and the failure cf the Los Angeles Waler
Board to adopt a Cease and Desist Order with a compliance schedule and interim effluent
limitations. (Our File No. A-1737.) Boeing also asked the State Water Board to aclivate its
2004 petition, File No. A-1635. On March 9, 2006, the Los Angeles Water Board again revised
Boeing's permit, this time adding additional effluent limitations. (Waste Discharge
Requirements Order No. R4-2006-0036; March 2006 Permit.) On March 16, 2006, Boeing filed
a petition chalienging the March 2006 Permit.® Boeing also requested a stay of various effluent
limitations. The State Water Board denied the stay request in Order WQ 2006-00607."

Many of Boeing's contentions concern the propriety and iegality of numeric
effluent limitations in the Permit. in particular, Boeing emphasizes that its discharges are
largely storm water, and it points 1o the issues this Board faces as to whether 1o incluce numeric
effluent limitations in storm water permits. As we will explain, the issues addressed in this Order
are relevant only to a unique industrial operation subject to an individual NPDES permit. Our

conclusions here do not apply to the issue of numeric effluent limitations for general permits

i committee to Bridge the Gap (CBG) also filed a petition challenging the permit. (Our File
No. A-1653(a).) The State Water Board dismissed CBG's petition on February 14, 2005.

* The State Water Board's regulations ailow a petitioner 1o request its petition be held in abeyance.
{California Code of Regulations {Cal. Code Regs.), tit. 23, § 2050, subd. (d).) When a petition
challenging a permit is held in abeyance, the Siate Water Board does nof act upon the petition until it is
aclivated and the challenged permil remains in full force and effect. (Ibid.}

> The March 16 petiticn was not assigned a separate file number, and instead is considered to be an
amendment (o File No. A-1737. Ali of the petilions filed by Boeing have been consolidated for purpeses
of review. (Cal. Code Regs., tit. 23, § 2054.) The 2004 Permil, as modified, is referred to as “the Permit.”
Where necessary, the diflerent versions are referred to as the 2004 Permit, the January 2006 Permit, and
the March 2006 Permil.

¥ The State Water Board received the administrative record and responses to the petitions on May 15,
2008, Part of the record was 2 report Boeing submitted to the Los Angeles Water Board for its February
2006 meeting. CBG asks this Board to limit the use of that report. All portions of the record were before
the Los Angeles Water Board in its actions and are appropriately parl of our administrative record. On
Cclober 13, 2006, Beeing submitled a new report to the Slate Water Board and asks that it be considered
a part of our adminisirative record. We decling to do so. Thal report was received iong after the

Los Angeles Water Board acted and only two weeks before the State Water Board issued its draft order
in this maiter. Moreover, Boeing refused to place its petitions in abeyance, which would have allowed
lime for the State Water Board lo review the report and for interested persons to respond to the permit.
(See, Cal Code Regs., lit. 23, § 2050.6.) Boeing's reguest is denied.




reguiating discharges of storm water from thousands of entities engaged in construction and
industrial activities.

In this Order. the State Water Board upholds the Permit in most respecls. We
conclude that the Los Angeies Water Board acted properly in issuing the Permit an¢ in including
requirements more akin 10 a typical individual NPDES permit than the General Permit for
Industrial Activities.” We also conclude that the Permit includes appropriate monitoring
requirements and sites. Moreover, we conclude that at least until Boeing submits a report of
wasle discharge describing its changed discharge, the Permit must continue o regulate many
of the discharges from SSFL as commingled wastewater, rather than as storm waler '
discharges. We also conclude Outfail 001 is duplicative with Outfall 011 and that Outfall 002 is
duplicative with Qutfali 018 for enforcement purposes. Only two of these outfalls should be
regulated with numeric effluent limitations as compliance points. The numeric effiuent
ymitations contained in the Permit were properly calculated and were properly based on the
“reasonable potential” for discharges from SSFL to cause or contribute to exceedances of water
quality standards and it is appropriate and proper for the Permit to retain these numeric effluent
limitations. Finally, we conclude that the Los Angeles Water Board erred in failing to issue a
cease and desist order (CDO), including'a compliance schedule with interim effluent limitations,
following a catastrophic fire at SSFL in September 2005. We will remand the Permit to the
Los Angeles Water Board to make revisions consistent with this Order. The compliance

schedule shail apply retroactively to the adoption of the January 2006 Permit.®

1. BACKGROUND
Boeing's SSFL is located at the top of Wodlsey Canyon Road in Simi Hills. The
site includes approximately 1500 acres of developed land and 1200 acres of undeveloped land.
industrial activities have occurred at the site for more than 50 years. These activilies have
included research, development, assembly, disassembly, and tesling of rocket engines, missile
components, and chemical lasers. There have also been nuclear reactors at SSFL, and the
administrative record shows evidence of accidents with these reactors. As of the time the

Permit was issued, Boeing activities that contributed to discharges, include rocket engine

7 General Permit for Discharges of Storm Water Associated with Industrial Activities Excluding
Construction Activities {WQO No. 97-03-DWQ).

8 Al contentions not discussed in this Order are not sufficiently substantial to warrant review.
(See People v. Barry (1987) 194 Cal.App.3d 158; Cal. Code Regs., tit. 23, § 2052(a)(1).)




testing, fire suppression, pressure-testing of equipment 1o support rocket engine testing,
domestic wastewater treatment, and contaminated groundwater trealment.

Boeing representalives have recently stated, including in testimony at the
hearing on its stay request, that the only existing discharges from the site are storm water
runoff. In particular, Boeing representatives state that it has stopped all rocket engine testing
and will not resume testing, if at all, until it can remove all wastewaler associated with testing
from the site (presumably by trucking the wastewater offsite). In addition, they testified that the
treatment plants (groundwater remediation and domestic sewage trealment) are ne longer
discharging at the site, but instead all wastewater is trucked away. There is nothing in the
record io indicate that Boeing has subrmitted a report of waste discharge regarding these
changes in its discharge or requested that the Permit be modified.’

Because of the historical activities at SSFL, the site is subject to remediation
requirements pursuant to the Resource Conservation and Recovery Act of 1976 (RCRA).” The
lead agency for thé RCRA cleanup is the California Department of Toxic Substances Control
(DTSC). DTSC reguiates nine closed surface impoundments. The site had radioactive waste
that the United States Department of Energy (DOE) is responsible for decontaminating and
decommissioning. Boeing still uses radioisotopes for calibrating radiation deteclors and
counting equipment, but there is no surface water discharge associated with these activities.
There is surface runoff from throughout the site, including areas subject to RCRA cleanup. The
record shows that there are instances where runoff from SSFL has been contaminated with, of
has the potential to be contaminated with, constituents associatec with the historical aclivities at
the sile and the RCRA remediation. For example, the catchment area of Qutfail 004 is
comprised of a landscape with surface soit contaminated with mercury and other constituents
from the former Sodium Reactor Experiment site. Until the contaminated soil is removed (&
likely final remediation solution for this area). Boeing has covered the soil with an impermeable
COVEer and,'at'the hottorn of the catchment, implemented BMPs to treat the runoff. If the cover
were compromised, discharges from the site could enter surface waters. There are also

constituents that have been detecled in runoffl from the site that are associated with historic

“ Dischargers must submit a report of waste discharge for any material change cr proposed change in
the character. location, or volume of their discharge. (Wat. Code, § 13260, subdivision (c).) The
discharges characterized in the Permit generally occur only when thete is wet weather runoff from the
site. Thus, it is wilhin Boeing's knowledge and control whether it will ensure that process water is not
commingled with sterm water in the future.

W 4o United Slales Code Annotated (U.S.C.A.) §§ 6801 et seq.




aclivities. For example, perchlorate, a chemical associated with rocket propellant testing, has
peen detected at an outfall near the rocket propellant testing area.

SSFL is situated in the Simi Hills. Because of its location and topography, and
the large size of the facility, there is runoff from the site to several watersheds. Most of the
runoff flows 1o Beil Creek, which is tributary to the Los Angeles River. There is also runoff into
various drainages of Arroyo Simi and to Runkel, Dayton, and Woolsey Canyons. The Permit
- establishes eighleen cutfalls.!" Outfalls 001 and 002 are at the southerly perimeter of the SSFL,
and approximately sixty percent of the runoff from the facility discharges through these two
outfalls, which lead to Bell Creek, and then 1o the Los Angeles River, Outfall 008 discharges to
Happy Valley, and ultimately to Bell Creek and the Los Angeles River. Discharges through
Outfalls 003, 004, 05, 006, 007, 009, and D10 flow lo small watersheds to the northweslt of
SSFEL. These are not tributary to the Los Angeles River. Qutfalls 011, 012, 013, 014, 015, 016,
017, and 018 each are sited near areas of specific activities on SSFL, including the two
dornestic sewage treatment plants, the groundwater treatment plant, and the rocket engine test
stand. Outfalls 012-017 each discharge to waters that flow through Outfalls 011 or 018, which
in turn flow through Outfalls 001 and 002, respectively. There are several points that are
imporiant to our defiberations regarding these outfalis: (1) Qutfalls 001-010 are each situated
along the perimeter of SSFL, wnile Outfalls 011-018 are situated in the interior of the site and
discharge through perimeter outfalls; (2) Qutfalis 001, 002, and 011-018 are authorized to
discharge commingled storm water, industrial process waler (from groundwater treatment and
rocket engine testing) and domestic wastewater (from the sewage treatment plants), and (3)
Outfalls 003-010 are the only outfalis designated in the Permit as discharging only storm Waler
runoff.

The Los Angeles Water Board initially adepted the Permit that Boeing now
chailenges in July 2004. It amended the Permit in January and March 2006, adding and
revising effluent imitations each time. in January 2006, the Los Angeles Water Board
considered but refused to adopt a CDO. which would have included a time schedule and interim
effluent limitations. Boeing filed a petition challenging the July 2004 Permit, but did not seek
aclive review of ils challehge to the Permit until February 21, 2006, when Boeing also

challenged the January modification.”? Boeing also challenged the failure to adopt the CDO.

"' These are designated Outfalls 001 through G18.

2 |t 1ater chalienged the March modification aiso.




in addition to the Permit modifications, which generally made the Permit more
stringent, there was also a significant physical evenl al SSFL that impacted permit compliance.
Beginning on September 28, 2005, the Topanga Fire swept through the site and burned
approximately seventy percent of the site. The fire destroyed numerous plants that had served
as vegetative cover to control runoff. At the time, BMPs Boeing employed to minimize
pollutants in runoff were largely vegetative cover, and the fire destroyed most of this cover. The
fire also resulted in ash deposition throughout ihe sile, the result of burned material from both
the site and adjacent areas, which contained contaminants regulated by the Permit. Since the
fire, Boeing has been engaged in stabilizing and restoring vegetative cover and also in building

new structural BMPs at the site.

il. CONTENTIONS AND FINDINGS™

Contention: Boeing contends that most, if not all, of its discharge is storm waler
runoff and that it should be regulated in a similar manner as the State Water Board's General
Permit for Industrial Activities.

Finding: The discharges from SSFL are unusuai in many respects. SSFLis a
very large industrial site in a remote area, with no other industrial sites nearby. Il occupies a
large area on hillsides, with runoff flowing into a number of different watersheds. There are vast
areas of hislorical contamination and development, and also large areas of open space and
native vegetation. Calculations show that SSFL has the potential, in a 24-hour 10-year storm, to
discharge an estimated 272 million gallons of storm water runoff. 1t is the subject of ongoing
RCRA cleanup and groundwater remediation. While greatly reduced from its peak aclivity,
there are still ongoing industrial activities occurring. While it originally was situated in a remote
location, there are now many residential developments nearby SSFL. The Permit allows Boeing
to discharge not only storm water runoff from the site, but also industrial process waler,
wasiewater from groundwaler treatment facilities, and domestic wastewater from sewage
treatment plants.

The conditions described above make SSFL a unique site, especially because of

its size. the degree of hislorical contamination, and the site topography that results in large

3 Baeing included various interrelated contentions in its 2004 Petilion, its February 2006 Pedition. and its
March 2006 Petition. Each petition essentially restated and revised the grounds for the petition. Each
petition aiso included a statement of points and authorities, which aiso stated the bases for the petition
somewhat differenty than the petition itself. The statement of contenlions herein is an effort to
summarize and articulate these various arguments, while not restating verbatim each of the contentions
listed in the different documents.




amounts of runoff during storm events. The Permit regulates both storm water-only and
commingled storm water, domeslic, and industrial process water discharges. As wili be
described below, the legal requirements for the regulation of storm water-only discharges vary
from those for the regulation of process water discharges. Wastewater that commingles storm
water and process water is subject to the legal requirements for industriai process waler. The
Permit was based on Boeing's request, through its report of wasle discharge, for authorization
to discharge process water and storm water from severa! outfalls at SSFL. inits papers and
testimony, Boeing states that it is no longer discharging process water from these facilities. 1f
that is so, in order for its permil to be revised accordingly, it must file a repon of waste discharge
describing this change in its discharge.™

Eight of the eighteen outfalls at SSFL are storm water-only outfalls:
Outfalls 003-010. These eight outfalls are all “perimeter” autfalls—{lows through these outfalls
leave SSFL through different watersheds. (The only other perimeter outfalls—Outfalls 001 and
D02—receive all of the commingled flows and together discharge approximately sixty percent of
the total fiows from SSFL.) While these eight outfalls are designated as storm water-only, the
record shows that they each have a significant potential to discharge water contaminated by the
historical practices and remediation activities at SSFL. Each of these outfalls is associated with
areas of the site with significant historical activities. Outfalls 003-007 receive runoff from past
and existing radiological facilities: runoff to Qutfall 003 is from the Radioactive Material
Handling Facility, runoff to Outfali 004 is from the Sodium Reactor Experiment, runoff to Outfal!
005 is from Sodium Burn Pit 1, runoff to Qutfall 006 is from Sodium Burn Pit 2, and runoff o
Outfall 007 is from Building 100. Outfall 008, which discharges to Happy Valley, is located near
facilities that formerly used perchlorate, and that constituent has been found in the runoff.
Outfall 009 receives WS-13 drainage and runoff to Qutfall 010 is from Building 203, and these
outfalls were added to the Permit based on monitoring in the areas."® There are numerous
other operation areas at SSFL that do not have individual outfalls specifically assigned to them.

Generally, the outfalls fisted in the Permit are associated with operations over which the

** During the proceedings on the stay request. Boeing's attorney siated that the only process waler
currently discharged is well purge water, and that change in discharge would be raised to the

Los Angeles Water Board when the Permit is modified or reissued. In any event, the Permit as adopted
does regulate both process water and storm water, some of it commingled, and the evidence shows that
Boeing requested such a permit. '

15 The specific activities and runoff potential are described in detail, infra.




Los Angeles Water Board, rather than DTSC, is the lead agency.” The outfalis along the
perimeter of SSFL, however, do capture alf of the runeff that is known lo have the potential lo
contain contaminants associated with industrial activities.

Boeing argues that its site is comparable to other sites regulated by the General
Permit for Industrial Activities. 1t contends that the Los Angeles Water Beard was reguired 10
foliow the assumptions contained in that permit, including the absence of numeric effluent
limitations therein. We disagree with this premise.

SSFL is a unique sile warranting thorough and detailed regulation. Il is not at all
the same as a typical facility subject to the General Permit for Industrial Activities. Moreover, it
is not permitted as a storm water-only site, regardless of whether the vast majority of the runoff
is storm waler, rather than process water. The federal Clean Water Act requires that all
discharges of wastewater containing pollutants from industrial sites must comply with the
technology-based requirements of best practicable control technology currently avaiiabie (BCT)
and best available technology economically achievable (BAT) and with any more stringent
limitations necessary tc meet water quality standards. (33 US.CA §1311 (b).)” These same
standards. apply to discharges of storm water associated with industrial activities. (CWA§
402(p)(3)(A).)‘5 While the same legal standards in section 301(b) apply to both industrial
process waler and industrial storm water, the decision whether to include numeric water effluent
limitations varies depending whether the permit regulates process water (even if mixed with
storm water) of storm water anly™. The separate rules for storm water discharges apply only to
discharges “composed entirely of storm water.” (CWA § 402(p)(1) (emphasis adced).) For this
reason, the General Permit for Industrial Activities authorizes only storm water discharges. Only
eight of the eighteen outfalls at SSFL (Outfalis 003-010) are composed entirely of storm water,
The other ten outfais, whether or not they may be composed of “mostly” or “almost entirely” of
storm water, as Boeing contends, are subject to the same regulatory requirements as any other

industrial process water. Thus, Boeing does nol qualify for coverage under the General Permit.

' The Facl Sheet o the Permit inciudes a thorough discussicn of the location, operations, and
constituents associated with each outfall.

7 Glean Water Act {CWA) § 301(b). Hereafter, citations 1o the federal statule will refer only to the CWA
citation.

Y pefenders of Wildlife v. Browner (9"' Cir. 1999) 191 F.3d 1158,

' As discussed in detail below, process waler permits must incluge numeric effiuent imitations unless it

is ntot "leasible” 10 include such imitations. Storm water-only permits are not required to inciude numeric
effluent limitations, without the necessity of determining infeasibility.




The Permit must include appropriate requirements for poth process water and
storm water discharges. Boeing aiso contends that numeric effluent limitations are not
appropriate for process water discharges from SSFL, pursuant to federal reguiations.” We will
discuss in detail the propriety of numeric effluent limitations for the various outfalis regulated in
the Permit. In general, however, we rejecl Boeing's contention that the Los Angeles Water
Board was required lo regulate the various discharges from SSFL in a similar manner to the
General Permit for Industrial Activities.

Contention:: Boeing contends that the monitoring and compliance points are
inappropriate. .
Finding: The Permit lists eighteen outfalls. Each outfall has numerous numeric
effluent kimitations for constituents for which the Los Angeles Water Board determined that
discharges had the reasonabie potential to cause or contribute to exceedances of water quality
standards in surface waters. Boeing points out that prior permits for SSFL had fewer points
where monitoring was required and where effluent limitations applied. A brief history of the
Los Angeles Waler Board's permilting strategy is necessary in order 10 understand this
contention.

Boeing challenges the 2004 Permit and modifications in January and March of
2006. The prior permit was adopted in 1998. (Waste Discharge Requirements QOrder No. 98-
051: 1998 Permit.) The 1998 Permit regulated storm water runoff, industrial and domestic
wastewater, and groundwater treatment discharges from SSFL. The 1998 Permit established
as compliance points Outfalls 001 and 002, which are 6,000 feet south of the final retention
ponds, and Outfalls 003-007 to the north.?’ The 1898 Permit also stated that the storm water
discharges were “covered by" the General industrial Storm Water Permit and that "its
requirements are i_ncorporated in [the 1998 Permi] by reference.”? For Outfalls 001 and 002,
the 1098 Permit listed numeric effluent limitations for 49 constiluents. Outfalls 003-007 in the
199.8 Permit have numeric effluent limitations for 25 constituents. Most effluent limitations were
for daily maximum and not for monthly average.

The 2004 Permit added the three perimeter outfalls that were not listed in the,
1908 Permit (Outfalls 008-010} and the eight interior outfalls (Outfalls 011-018). The 2004

2 40 Code of Federal Reguiations (C.F.R.) § 122.44(k}(3).

U Thus. the 1998 Permit dig not list as separate oulfalls three of the perimeter outfalls listed in the 20604
Permit (008-010) and the eight intericr outfalls that lead to 001 and 002 {011-018).

#1968 Permit, Finding 27.




Permit aiso discussed the reasonable potential for discharges through the various outfalls to

cause or contribule to exceedance of criteria in the California Toxic Rule (CTR).*> The 2004
Permit included numeric effluent limitations for 40 constituents for Qutfalls 001 and 002,
19 numeric effluent limitations for Outfalls 003-007, 11 numeric effluent limitations for Outfalls
008-010, and 14 numeric effluent limitations for Outfalls 015-017. (There were no numeric
effiuent limitations assigned to Qutfalis 011, 012, 013, 014, or 018.) A significant change from
the 1098 Permit was that the 2004 Permit included maximum daily foads in addition to the
maximum daily concenirations in the prior permit. in addition, some of the limitations were more
stringent, reflecting the CTR criteria, and some constiluents changed. Thus, the major changes
from the 1988 Permit to the 2004, Permit were not the inclusion of numeric effluent limitations in
the permit—these were aiready in the 1998 permit, including numeric effluent limitations for
storm water-only discharges. The major changes were the addition of numeric eflluent
limitations for three perimeter outfalls and for three interior outfalls, tightening of some numeric
effluent limitations to implement the CTR criteria, and the addition of maximum daily loading
limitations. '

In January of 2006, based on monitoring results in the interim, the Los Angeles
Water Board modified the 2004 Permit, adding numeric effluent limitations for Qutfalls 011 and
018% and for Outfalls 012, 013, and 014%°. This permit modification cccurred shortly after the
Topanga Fire. Finally, in March of 2006, the Los Angeles Water Board again modified the 2004
Permit. this time revising numeric effluent limitations to reflect two Total Maximum Daily Loads
(TMDLS) the Board had adopted.*® The result was more stringent and new numeric effluent

limitations for outfalls with discharges ullimately flowing to the Los Angeles River: Qutfalls 001,

002, 011, and 0187

2 40 C.ER. tille 131.36. In the CTR, the United States Environmental Protection Agency (U.S. EPA)
adopled water guality standards for priority pollutants in California. The State Walter Boeard adopted the
Palicy for implementation of Toxics Standards for Infand Surface Waters, Enclosed Bays, and Estuaries
of California (State Implementation Plar, or SIP) in order to implement the CTR in permits. The CTR and

tne SIP were each adopted in 2000,
* The numeric effluent limitations for Outfalis 001, 002, 011 and 018 are identical.

% There are 19 numeric effluent limitations listed for Qutialls 012, 013, and 014.

% The TMDLs were for metals and for nutrient loading in the Los Angeles River. TMOLs are required by
§ 303 of the CWA. NPDES permits must be consistent with the assumptions and requirements of
TMDLs. (40 C.F.R. § 122.44{d)(1){vii}.)

2 gome interior outfalls ultimately flowing o the Los Angeles River also have TMDL-based effluent
limitations.




For each effluent fimitation at each outfall, the 2004 Permit requires monitoring.
Boeing challenges both the number of outfalls listed as compfiance points and the breadth of
the monitoring requirements. NPDES permits generally must require monitoring at each outfall
for each constituent for which there are effiuent limitations.** The federal regulations do not
require analytical mohitoring at facilities that discharge storm water associated with industrial
activities,Z® but this relaxation of requirements is generally associated with the “nature of the
permit conditions.”™® Thus, where a permit regulating storm water discharges associated with
industriai activity does contain numeric effluent fimitations, “sampling requirements will be
appropriate,™ while permits that inciude BMPs in lieu of numeric effluent fimitations, may
require inspections and BMP evaluation rather than sampling. 2 Therefore, 10 the extent that
outfalls are properly listed as comgliance points and that numeric effluent limitations are
appropriate, then the monitering requirements are appropriate. We turn then to the propriety of
listing eighteen outfalls as compliance peints.

In reviewing the specific locations for sampling and comptiance, it is true that the
number of outfalls has grown, from the 1998 permit, which listed seven outfalls, to the
2004 Permit, which lists 18 outfalls. Moreover, when the 2004 Permit was adopted, it listed 13
outfalls as compliance points, and when it was modified in 2006, it listed 18 outfalls as
compliance points. The actual activities al the SSFL did not vary greatly from 1998 until 2006,
although the Los Angeles Water Board did obtain more detailed maonitoring data over these
years. The chief change in regulatory strategy that resulted in the addilion of cutfalls was the
inclusion of “interior” outfalls as compliance points. There are seven outfalls that all drain to
Outfalls 001 and 002.% In addition, the number of perimeter outfalls grew from seven to ten.™
In reviewing the propriety of adding these outfalls as compliance points, we address the interior
and perimeter outfalis separately.

We first consider the perimeter outfalls. The 2004 Permit added Qutfalls 008,
009, and 010. Storm water runoff discharges from Outfalis 008 and 010 to Arroyo Simi to the

40 C.F.R. § 122.44(i).

¥ 40 C.F.R. § 122.44(i)(2)(i){4) and {5).
® yol, 57 Federal Register 11394, 11402.
' pid. '

¥ Ibid.

3 Outfalls 011-018.

¥ Outfalls 008-010 were added.




north of SSFL. Storm water runoff at Outfall 008 discharges from Happy Valley to Dayton
Canyon Creek, which ultimately flows 1o Bell Creek and then the Los Angeles River. Oulialls
001-007. which have all been compliance points with numeric effluent limitations since at least
1998, each discharge to different watersheds around the perimeter of the site.

The Fact Sheet to the 2004 Permil describes in detail each outfall, the locations
of former and current industrial activities that are drained, and the constituents of concern. All
of the perimeter cutfalis are placed so that they would pick up pollutants associaled with
industrial activities. The industrial activities at the site, including the prior activities for which
ihere are historic contaminants, are indeed potentially substantial contributors of pollutants to
surface waters. Cutfalls 001 and 002 receive the vasl majority of the site’s runoff, including
treated wastewater, water from the groundwater ireatment systems, excess recltaimed water,
water from the engine lest stands, and storm water. While the other perimeter outfalls have
much less runcff, and do not receive process wastewater, they each drain areas that may
contain poliutants from the numerous industrial activities conducted at the site. For example,
Outfall 010 drains Building 203, which is subject to significant remediation measures under the
direction of DTSC. The building was used for repair and calibration of instruments containing
mercury. Currently, the building houses operations related 1o laser research, including pohshlng
fibers. hand wipe solvent, and chemical cleaning, assembly and testing of components.”

Should BMPs fail, these contaminants would pose significant risks to surface waters. We
conclude that each of these perimeter outfalls is properly situated as a compliance point.® We
also conclude that the 2004 Permit properly requires monitoring at each of these outfalls.

The interior outfalls”’ raise different issues cencerning their propriety. Each of
these outfalls is authorized to receive commingled process and storm water. Flows through
Outfalls 012, 013, 016 and 017 discharge through Outfall 018, and thence through Outfall 00Z.
Flows through Outfalls 014 and 015 discharge through Qutfall 011, and thence through Qutfall
001, Each of the six cutfalls that flow to Outfalls 011 and 012% is located near areas of
significant past and present industrial activity. White the effiuent limitations for 012-017 vary
depending on the contaminants present at the specific areas drained, the effiuent limitations for

001, 002, 011, and 018 are identical, reflecting that each drains large areas of SSFL and that

3 Al wastes are currently placed in containers and transported off-site for disposail.

% \we will ciscuss separately, infra, the propriety of the numeric effluent iimitations assigned 10 these
cutfalls.

¥ Outfalis 011-018.




011 and 018 drain to 001 and 002, respectively. The Fact Sheet for the January 2006 Permit
slates: “Discharges from Qutfalls 011 and 018 receive_ no additional treatment or additional
discharges prior lo exiting Outfalls 001 and 002.7%

In considering the decision by the Los Angeles Water Board 1o Tist
Outfatis 011-018 as separate outfalis, each with numeric effluent limitations, we again consider
the uniqueness of the SSFL site—its large size, its hilitop location, the significant chemicals
used in the past, and to a lesser extent, in the present. We also note Boeing's argument that it
no longer intends to discharge non-storm water flows, although it has not yet submitied a report
of waste discharge for a permit that would prohibit all discharges of industrial process and
domestic wastewater. Since the Permil currently regulates process water discharges at each
interior outfall, it is appropriate to apply numeric effluent limitations at each of these outfalls.

U.S. EPA regulations require this appreach:

All permit effluent limitations, standards, and prohibilions shall be
established for each outfall or discharge point of the permitted facility, excepl as
otherwise provided under §122.44(k) (BMPs where limitations are infeasible) . . . .
(40 C.F.R. § 122.45(a).)"

It is possible that, even if Boeing continues 1o discharge commingled runoff, -
some of the numeric effluent limitations in the interior and the perimeter may, in fact, count the
same viclation twice in such a manner as {o treat a single violation as muttiple vioiations. In
other words, if discharges are unchanged from an interior outfali to a perimeter outfall, and the
same numeric effluent limitations are exceeded at each outfall, Boeing could be cited twice for
the same violation. The ongoing monitoring results required by the Permit should disclcse
whether that is the case. Therefore, if Boeing does not submit a report of waste discharge
limiting its discharges to storm water only, the Los Angeles Water Board must consider whether

there is double counting for violations at more than one outfall and, if there is, avoid this. The

Los Angeles Water Board should undertake this review when it reissues a permit.

¥ Sutfalls 012-017.

3 Eaet Sheet for January 2006 Permit, at p.35 accompanying Order No. R4-2006-0111. Inits Response
10 Comments on the draft NPDES permit, the Los Angeles Water Board explains that the property
between Outfalls 001 and 011 and between Outfalls 002 and 018 is undeveloped land where no industrial
" operalions have occurred and that “staff will not oppose a decision to delete Outfalls 001 and 002 as
compliance points or  decision to reguire monitoring only at these lacations.” (Fact Sheet, at p.34.]

% Thus. s0 long as numeric effluent limitations are appropriate, each outfall must be regulated as a
compliance point. {n the next Contention we discuss Boeing's contention that the Los Angeles Water
Board erred in including numeric effluent fimitations and that it should have instead used BMPs pursuant
to 40 C.F.R. § 122.44(k).




Even before the Permit might be modified or reissued, we conclude that it was
not appropriate for the 2006 Permit to establish compliance points at both Quifalis 001 and 011
and at both Qutfalls 002 and 018. As is clear from the Facl Sheet and the Response t0
Comments, there is no evidence that there will be any change in poliutants discharged belween
Outfalis 011 and 001 or between Outfalls 018 and 002. According to the administralive record,
there are no industrial operations or other potential contributers of pollutants between each of
these points; the only rationale provided was that the decision was within the discretion of the
Los Angeles Water Board. Butin the exercise of discretion there rnu.st be rationale provided.
Normally the State Water Board would not review the designation of specific outfalt locations. In
this case, because of the large number of effluent imitations and constituents reguiated, acding

" Outfalls 011 and 018 will have the effect of doubling the number of any permit violations of
effluent limitations at Outfalis 001 and 002 without any observable benefit to water quality. We
conclude that the Permit should not have established effluent limitations for Outfalis 011 and
018."

Contention: Boeing contends that the Permit inappropriately contains numeric
effluent limitations for stc;rm water-only discharges, that the numeric effluent limitations for
commingled wastewater are improperly calculated, and that the Permit improperly determines
that Boeing's discharges have the reasonable potential 10 cause or conlribute to many of the
waler quality standards cited in the Permit.

Finding: Before addressing these contentions, we will point out that there are
only eight outfalls that are currently authorized to discharge storm water only. While the other
ten outfalls may discharge mostly or, as Boeing claims, “almost entirely” storm water, the fact
that the Permit authorizes the discharge of industrial process and domestic wastewater from
these outfalls raises different issues in evaluating the propriety of the process the Los Angeles
Water Board followed in determining “reasonable potential” and in establishing numeric effluent
limitations.

For the commingled discharges—Qutfalls 001, 002, and 011-018—the
Los Angeles Water Board was required to addpt nurneric effluent limitations unless it was

infeasible to establish such limitations.*? In adopting numeric effluent limitations, it was reguired

41 \We will leave to the sound discretion of the Los Angeles Water Board whether lo delele the effluent
limitations from Outfalis 001 and 002 or from Outfalls 611 and 018. Pending that determination, this
Order will stay the effect of the effiuent fimitations for Outfails 011 and 018.

* Egr process water discharges, 40 C.F.R. § 122.44(k)(3} permits non-numeric effluent limitations,
generally in the form of BMPs, where numeric efftuent limitations are not feasible. {Communities for &
Better Environment v. State Water Board {2003) 109 Cal.App.4th 1088, 1105.)




to comply with the SIP for priority pollutants listed in the CTR. The SIP sets forth the
methodology for determining which constituents exhibit “reasonable potential” and for
calculating the numeric effluent limitations. In prior orders,*® we have discussed in detail the
requirements of the S|P and the required methodology for determining reasonable notential and
calculating effluent limitations. We have reviewed the methodology employed by the

Los Angeles Water Board and its explanation of its determinations and find these efforts to be
exceptional.

We will address Boeing's contention that, in fight of section 122.44(k){3) allowing
the use of BMPs in lieu of numeric effluent iimi_lations where it is infeasible to establish numeric
effluent limitations, the Los Angeles Water Board acted improperly or inappropriately in
establishing numeric effluent fimitations.* Boeing contends that it has proven that it cannot
comply with numeric effluent limitations “immediately” and it claims that Los Angeles Water
Board siaff members concede “that Boeing cannot immediately comply” with the requiremenls.“’

There is lillle precedent concerning the meaning of the term “infeasible” in
section 122.44(k)(3}. In Communities for a Better Environment, Supra, he court upheld the
Boards’ conclusio'n “that a numeric WQBEL was not feasible (i.e., 'not appropriate’) .. . ." We
view the issue of determining whether a numeric effluent limitation is "feasible” as concerning
the ability or propriety of establishing such a limit, rather than the ability of the discharger 10
comply. \n Communities, the court addressed the feasibility of a numeric effluent where the
limitation implemented a narrative water quality objective, there was a need for ongoing study of
the constituent, and there was an upcoming TMDL for the particuiar constituent. {Numerous
other constituents were subject to numeric effluent limitations for the mixed storm water and
process waler discharge in that case.’®) We disagree with Boeing's reading of the provision, i.e.

tnhat “feasibility” refers to its ability 10 comply with the limitations. Discharges of process

% gee, e.g., In the Matter of Yuba City. State Water Board Order No. WQO 2004-0013 and iIn the Matter
of County Sanitation District No.2 Order No. WQO 2003-0009.

“ |t is, frankly, difficult to determine whether Boeing does, in fact, make this contention. Because of its
emphasis on commingled discharges being mostly (or perhaps, all) storm water and its use of the term
“infeasible” 1o refer o the time in which it can achieve compliance (discussed below), it is not entirely
clear that Boeing is challenging the use of numeric efftuent fimitations to regulate the commingled
waslewater. Nonetheless, because it seeks to “vacate any new numeric effluent limits added to the 2004
or 2006 Permits applicable to combined storm water and wastewater dischargers™ (Petition, 2/21/06), we
will address this conlention.

5 nMemarandum of Points and Authorities, 3/16/06, at p.23.

* See, also, In the Matter of National Steel and Shipbuilding Company. Order WQ 98-07 (approving
numeric effluent limitations for facility discharging storm waler along with some process waler}.




wastewater from ingustrial sites {(and storm water-only discharges associated with industral

activity) must comply with water quality standards.’’ Whether the permit limitalions are written
as BMPs or as numeric effluent limitations, the Iega| standard is the same. As we have stated
nefore, programs of prohibitions, source control measures, and BMPs conslitute effluent
limitations and can be written to achieve compliance with water quality standards.®®

In any event, Boeing does not clearly argue that, for its commingled wastewaler
discharges, it cannot achieve compliance with the numeric effluent limitations. Rather, it argues
not achieve “immediate” compliance. Much of its argument refers to the impacts of

that it can

the Topanga Fire and the need for time to come into compliance. This argument is relevant to

the need for compliance schedules, rather than whether numeric effluent limitations should be
employed. We are aiso cognizant that Boeing has been subject 1o numeric effiuent limitations
for discharges through 001 and 002, which drain all of the commingled wastewater outfalis,
since at least 1998. Finally, the amount of toxic chemicals historically and currently used at the
site, in addition to the site topography that results in large amounts of runoff, all lead to the
conclusion that it is feasible, i.e. appropriate, to establish numetric effluent limitations for the
commingted runoff from the site. We conclude that the Los Angeles Water Board did not act

inappropriately or improperly in refusing to find that numeric effluent limitations were infeasible

pursuant to 40 C.F.R. section 122.44(k}3).
However, the Los Angeles Water Board must modify (or reissue} the permit s0

that eitner Outfalis 001 and 002 or Outfalls 011 and 018 are subject to numeric effluent

limitations, but not all four outfalls.
There are eight outfalls that are currently permitled tc duscharge only siorm

“water runoff.** These outfalls, except tor Outfall 008, discharge to the northeast of SSFL, into
different walersheds than the major Outfalls 001 and 002. Oulfall 008 discharges through
Happy Valley and eventually to the Los Angeles River, but not through Outfails 001 or 002. All
of these outfalls, except for Outfall 008, have been regulated with numeric effluent limitations at
leasl since the 1998 Permit. Each outfallis positioned so as to receive runoff from specific

areas associated with historic or existing areas with contamination from industrial activities.

T CWA § 301(Db).
0 the Matter of Citizens for a Better Environment, et al. Order WQ 91-3, at p.30-31.

* oyulialls 003-010.




Federal regulations do not require numeric effiuent fimitations for discharges of
storm water.® The Water Boards can include numeric effluent fimitations in individual storm
water permits or can choose notto. The Water Boards are also not required to perform a
reasonable potential analysis for each constituent.” We have long held that storm water
permits issued in California need not always include numeric effluent limitations. This is not to
say that numeric effluent limitations cannol be included in slorm water permits. In adding
subsection (2) to section 122.44(k), the {J.S. EPA explained that it was empioying the Interim
Permitting Policy for Water Quality-Based Effluent Limitations in Storm Water Permits (Interim
Permitting Policy).®® (Vol. 64 Fed. Reg. 68722, 86788-9.) The Interim Permitting Paoiicy
generaily endorses narrative effluent fimitations based on BMPs, but it also supports numeric
effluent limitations where either there is adequate information or the facility has long been
subject to numeric effiuent fimitations:

“In cases where adequate information exists to develop more specific
conditions or limitations to meet waler quality standards, these conditions or
limitations are to be incorporated into storm water permits, as necessary and
appropriate. This interim permitting approach is not intended to affect those
storm waler permils that already include appropriately derived numeric water
quality-based effluent limitations.” (Vol. 61 Fed. Reg. 43761, repeated at Vol.

64 Fed. Reg. 68788.)

U.S. EPA explains that the Interim Permitling Policy does not explicilly apply to
states and that stales are encouraged to adopt similar policies. (/bid.) As Boeing points out in
its papers, the State Water Board is currently reviewing the issues concerning whether storm
waler permits should, as a general matter, contain numeric efffuent limitations. To assist us in
this task, we appointed a Blue Ribbon Panel and recently received their report and

recommendations.® The Panel was asked to address the feasibility of numeric effluent

% 40 C.F.R. § 122.44(k}2}.

S nivers' Environmental Conservation Organization v State Waler Resources Control Board (2006) ___
Cal.Rptr.3d ___, 2006 WL 3423150.

7 gee, e.g., in the Matter of Citizens for a Betier Environment, et al. Order WQ 91-3, at p.30-31. Note
that prior 1o 1999, there was no separate exemption for storm water discharges apar from the general
rule requiring numeric effiuent limitations except where infeasible. Thus, our older decisions and genetral
permits made determinations regarding feasibility. In 1998, § 122.44(k} was amended to add the
subsection (2), which authorizes the permitting authority to include BMPs in lieu of numeric effluent
limitations in storm water permits, without the necessity of making a determination of infeasitility.

(Voi. 64 Fed. Reg. 68722, 68847.)

£3 1) 5. EPA issued the Interim Permitting Policy was issued on August 1, 1996. (Vol. 61 Fed.
Reg. 43761.) ‘

* The report is available at
htip:{lwww.waterboards.caVgav,’szormw{rldocs/numericlswpanei_ﬁnai_report.pdf.




limitations in general industrial permits, general construction permits, and area-wide municipal
permits.*® Thus, while the report will heip the State Water Board and Regional Water Boards {0
design these new permits, the purpcse of the Report was never specifically intended to address
individual storm water ;:aerrnits.c‘6 The issues explored by the Panel are not directly applicable to
this permit and our decision here does not reflect or presage our future actions and policies on
the Panel report and the generél question of numeric efftuent limitations for storm water permits.

We conclude that the Boeing site is unique both frem a physical standpoint-the
immiense area covered, the extensive past contamination, existing aclivities, and the amount of
runoff from the steep terrain-and from a regulatory standpeint, since it has been subject to
individual permits with numeric effluent limitations for storm waler discharges for many years.
The runoff from remediation areas has the potential 1o contain contaminants from the historic
industrial activities. For example, the catchment area of Outfall 004 is comprised largely of a
landscape whose surface soil is contaminated with mercury and other contaminants from the
former Sodium Reactor Experiment site. Boeing is remediating this site and may ultimately
remove the contaminated soil and dispose of it off-site. Until DTSC authorizes such a final
solution, the contaminated soil is covered and Boeing uses BMPs al the bottom of the
catchment to treat the runoff. It was appropriate and proper for the Los Angeles Water Board {o
continue 1o apply numeric effluent limitations at the storm water-only outfalls {including the
addition of Qutfall 008) in the 2004 Permit and in its modifications. '

Boeing also contends that the Lbs Angeles Water Board was prohibited from
applying the SIP when it decided to establish numeric effluent limitations for the storm water-
only outfalls. We disagree. U.S. EPA adopted water quality criteria for priority pollutants in
California in the CTR. (40 C.F.R. Part 131.36.) in 2000, the State Waler Board adopted the
- SIP to implement the CTR. The SIP includes instructions on determining “reasonabie potential”
and in caiculating numeric effiuent limitations for priority pollutants. Thus, the SIP is legally
applicable only ta priority poliutants listed in the CTR.

The SIP is also not legally applicable to storm water discharges. In footnote 1 of
the SIP, we stated: “This Policy does not apply to regulation of storm water discharges. The

[State Water Board] has adopted precedential decisions addressing regulation of municipal

5 ihid,

% tis. of course, possible that some of the policy decisions we will make regarding whelher and how to
use numeric effluent limitations in general and area-wide storm water permits coutd ultimately impact our
review of individuai permits, but we have not even acted upon the reporl’s recommendations yet.
Moreover, the permit at issue is an individual permit that is a reissuance of a permil that for almost

10 years has always included numeric effluent limitations for its stormy 'water-only discharges.

18.




storm water discharges in Orders WQ 91-03, 92-04, 96-13, 98-01, and 990-05. The [State
Waler Board] has also adopted two statewide general permits regulating the discharge of
pollutants contained in storm water from industrial and construction activities.” Al of the
references in this footnote refer to area-wide municipal permits and general permits that do not
include numeric water quality-based numeric effluent limitations. Thus, by this footnote, we
made clear our policy that such permits are not required to determine reasonable potential for
each constituent or to include numeric effluent limitations.

~ While the SIP does not legally apply to storm water discharges, that is nol to say
that if. in an appropriate case, a storm water permit includes numeric effluent fimitations, the SIP
procedures cannot be employed to determine reasonable polential and 10 calculate effluent.
limitations. We have already addressed the use of the SIP for non-priority poliutants.”” Where
a regional water board makes determinations concerning “reasonabie potential” and calculating
numeric effluent limitations for constituents not subject to the CTR, the regional water board
must arliculate the bases for its determinations.”® In Yuba City, we found that the regional
board properly relied on both the SIP and U.S.EPA’s Technical Support Document for Water
Quality-Based Toxics Control (TSD) in establishing numeric effluent limitations for non-priority
pollulants.“’9 This is precisely what the Los Angeles Water Board did in this case. Just as the
SIP can be used for non-priority pollutants, it can also be used for storm water discharges, s0
long as the metnodology is explained and justified. We conclude that the Permit appropriately
relied on the SIP, the TSD. and also the California Permit Writers Training Tool in developing
the numeric effluent limitations. Because none of these documents are required by a formal
Policy or a regulation to be used to determine *reasonable potential” and to calculate numeric
effluent limitations for storm water discharge, the Los Angeles Water Board was required fo
explain fully its procedures.® We conclude that the Los Angeles Water Boarc met that burden.

Conlention: Boeing claims that the Los Angeles Water Board erred in refusing

lo issue a cease and desist order with a four-year compliance schedule and inienim effluent

limitations in 2006.""

5 See, e.g. In the Matter of Napa Sanitation District, Order WQO 2001-16 and In the Matter of Yuba City.,
Order WQO 2004-0013. :

* ibid.
¥ EpaA/505/2-90-001, March 1991
% See requirements for calculating numeric effluent limitations in 40 C.F.R. title 122.44(d).

" Boeing refers to draft Order No. R4-2006-0YYY, which was prepared by staff from the Los Angeles
Water Board.




Finding: The request for a CDO with a compliance schedule raises different
issues than Boeing's claims that numeric effluent limitations were inappropriate because
compliance with those limitations was “infeasible.” As we discussed, above, the issue regarding
feasibility for inclusion of numeric effiuent limitations pursuant to 40 C.F.R. section 122.44(k)(3)
concerns whether it is “appropriate”, or feasible from a regulatory perspeciive, to establish
numeric effluent limitations. in any event, the discharge is subject to the strict requirements of
compliance with water quality standards. The propriety for an enforcerment aclion that inciudes
a time schedule to come into compliance with the permit’s effluent limitaticns does turn an the
specific discharger's ability {0 comply.”

The permitting history alone does nol appear (0 iustify the need for additional
time to comply with the Permit. Permits for SSFL have included numeric effluent iimitations
since at teast 1998. The vast majority of new and revised effluent limitations were added in July
2004. When Boeing filed a petition in August 2004, it asked that the petition remain in
abeyance and it did not allege that it had been improperly denied a compliance scheduie and
interim limits. These issues were raised in its appeals of the 2006 Permit modifications. The
2006 modifications, however, were generally limited to adding effluent limitations to the interior
Outfails 012-014 and 015-017. Thus, on the face of the permitting actions alone, it is difficuit to
justify the need for a compliance schedule and interim limitations, especially Boeing's request
that these revisions be retroactive to July 2004. A

Boeing also points out, however, the devastating effects of the Topanga Fire as
a basis for a compliance schedule and interim limits. The record includes ample evidence that
the Topanga Fire, which destroyed vegetation through 70 percent of SSFL. was indeed a major
incident that would significantly affect its ability to comply with the numeric effluent limitations in
the Permit. The photographs and testimony in the record provide strong evicence that the
BMPs in place prior to the September 2005 fire were substantially destroyed and that, in
addition, ash from the fire likely contains additional contaminants regulated by the Permit. In
light of the large size of SSFL and the fact that most of the volume of discharges are associated
with storm water runoff,” the natural landscape has been used as the major component in the

trealment system.. Thus, vegetation is used to prevent and remove pollutants from moving off-

“ City of Sacramento v. State Water Resources Control Board (1992) 2 Cal.App.4th 960, 965.

"3 wWhile commingling of process water and storm water result in the legal treatment of the wastewater as
process water, in reviewing he factual issues, such as whether a fire resulied in the need for a
-compliance schedule, it is relevant that the wastewater discharges are largely composed of storm water
runct.




site in storm water flows. Cammenters including CBG contend tha! orior to the Tqnanpa Fire
Boeing's BMPs were inadequate and that a compliance schedule would, in effect, reward
Boeing for past inadequacies. We do not find that argument persuasive. First, regardless of
how effective the BMPs and treatment used prior to the fire, all would still be burned and
unusable after the fire. Second, while we agree that some of the BMPs most recently instalied
do surpass the prior BMPs.% we find that these new systems are state of the art and their
absence prior to the fire does not necessarily indicate thal the prior BMPs were inadequate. As
10 the list of violations throughout the several years prior to the fire, w-hile we do not in any way
condone permit violations, the number of individual permit violations at a site the size and
complexity of SSFL does not necessarily mean that the BMPs were wholly inadequate.

The record shows that on January 19, 2008, the Los Angeles Water Board
considered whether lo issue a cease and desist order. A CDO is an enforcement order.
Water Code section 13301 provides that when a regional board finds that a discharge of waste
is taking place, or threatening to take place, in violation of a permit, “the board may issue an
order to cease and desist” and may issue an order requiring immediate compliance, compliance
in accordance with a time schedule, and appropriate remediaj activities. The State Water
Board's Waler Quality Enforcement Policy explains the use of cease and desist orders:

“Cease and Desist Orders {CDOs) are adopted pursuant 10 California
Water Code sections 13301-13303. CDOs may be issued o dischargers
violating or threatening to violate WDRs or prohibilions prescribed by the
RWQCR or the SWRCB. CDOs are often issued to dischargers with chronic
non-compliance problems. These problems are rarely amenable lo a short-term
solution. Often, compliance involves exlensive capital improvements or
operational changes. The CDO will usuaily contain a compliance schedule,
including interim deadlines (if appropriate), interim effiuent limits (if appropriate),
and a final compliance date. CDOs may also include restrictions on additional
‘service connections to community sewer systems and combined

stormwater/sewer systems.™”
in light of the circumstances of the Topanga Fire, the nature of the site, including
its topography, the fact that most of the discharges consist of runoff, the difficulty of ensuring

compliance at numerous outfalls that receive discharges from many sources, and the ensuing

impact on Boeing’s ability to comply with the permit terms, we conclude that the Los Angeles

& For example, al the stay hearing, Boeing presented evidence of a carbon filtration system now
employed at some outfalls.

5 Water Quality Enforcement Policy, at p.20.




Water Board acted inappropriately in refusing to issue an enforcement order with & compliance
schedule and interim effluent limitations based on the impacts from the Topanga Fire.

We have stated above that the Permit appropriately required strict compliance
with water quality standards through numeric effluent limitations. Our findings in this section do
not take away from that conclusion. They address, instead, whether the Los Angeles Water
Board acted inappropriately and improperly by refusing to issue an enforcement action with a
time schedule where the site was subject 1o & fire that destroyed its controf structures. We find
~that it was not justifiable to demand immediate compiiance by Boeing. In view of the impacts of
the fire. a time schedule was warranied based on the specific situation that Boeing faced. We
note that, as an enforcement action, a CDO does not condone permit violations. Rather, it
constitutes a finding of violation or impending violation of an order and it carries with it the
potential for higher fines should it be violated.*® On the other hand, there is no justification to
make the compliance schedule retroactive to July 2004, before the fire and before Boeing even
pressed its claim that it needed a compliance schedule. We will remand this issue to the
Los Angeles Waler Board lo issue a CDO. Any CDO should include a compliance schedule
that is as short as possible. The order should be retroactive to January 19, 2006, when the '

matter was considered.

lil. CONCLUSIONS

1. The Boeing Permit is an individual permit for commingled storm water and industrial process
water and should not be regulated the same as siles subject to the General Permit for storm
water discharges associated with Industrial Activities. -

2. The monitoring requirements in the Permit are appropriate.

3. Qutfalls 001-010, which are situated on the perimeler of the property, are properly situated
as compliance points.

4 Outfalls 012-017, which are situated in the interior of the property, are properiy situated as
compliance points, at least while Boeing is authorized to discharge industrial process water,
treated groundwater, and domestic wastewater. Butin any event, it is inappropriate to count
the same violation twice in such a manner as to treat a single viclation as mullipie violations.

5 Qutfalls 601 and 011 and Outfalls 002 and 018 are duplicative because Outfalls 011 and
018 flow directly to Outfalls 001 and 002, respectively, without any change in flows or

discharge in the interim and with only open space between them. The Permit shoutd

% wat. Code, § 13385, subdivision (e) requires consideration of prior history of violations in establishing
administrative liability for permit viclations.




include only one set of these outfalls as compliance points subject to numeric effluent

limitations. _
6. The Permit appropriatély contains numeric effluent limitations and these were properly

calculated based on determinations of “reasonable potential” to cause or contribute to
exceedance of water quality standards.

7. The Los Angeles Waler Board properly used the SIP and federal guidance materials to
caleulate numeric effluent limitations for storm water discharges by explaining and justifying
its methodology.

8. The Los Angeles Water Board acted inappropriately in refusing io issue Boeing a CDO, with
a compliance schedule and interim effluent limitations, when it modified the Permit in 2008,
based on the effects of the Topanga Fire. ‘

9. Nothing in this Order prevents enforcement of the Permits, except insofar as the
Los Angeles Water Board adds a compliance schedule in a CDO, which compliance
schedule shall not be effective until January 19, 2006. Also, the CDO does not operate 10
excuse violations of any Permit.

1
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IV. ORDER

The Permit is remanded to the Los Angeles Water Board to revise the provisions

concerning Outfails 001, 002, 011, and 018, consistent with this Order. The effluent limitations
from Outfalls 011 and 018 are stayed, pending a determination by the Los Angeles Water Board
deieting either Qutfalls 011 and 018 or Outfalls 001 and 002 as compliance points. The

Los Angeles Water Board is also instructed 1o issue a CDO with the shortes! possible
compliance schedule, which shall be based on the impacts from the Topanga Fire, with interim
effluent limitations, and which shall be effective January 19, 2006. The Los Angeles Water
Board is instrucled to review the Permit to ensure that numeric effluent limitations for dgifferent
outfalls do not count the same violation twice in such a manner as to treat a single violation as

multipie violations. In all other respects, the petitions are DENIED.

CERTIFICATION

The undersigned, Clerk lo the Board, does hereby certify that the foregoing is a fuli, true, and

correct copy of an order duly and regularly adopied at a meeting of the State Water Resources

Controi Board held on December 13, 2006.

AYE! Tam M. Doduc
Arthur G. Baggett
Charles R. Hoppin
Gary Wolff, P.E., Ph.D.

NO: None

ABSENT: None

ABSTAIN: None
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April 18, 2008

Ms. Peula Higashi, Executive Director
Commiseion on Stale Mandates

980 Ninth Street, Suite 300
Sacramento, CA 95814

Dear Ms. Higashi;

STORM WATER POLLUTION CONTROL REQUIREMENTS, FILES 03-TC-04, 03-TC-19,
03-TC-20, 03-TC-21: RESPONSE TO TEST CLAIMS 03-TC-D4, 03-TC-18, 03-TC-20,
03-TC-21

The State Water Resources Control Board ("State Water Board") and the Los Angeles Regional
Water Quality Controt Board ("Los Angeles Weter Board") jointly file this opposition to Test
Claime 03-TC-04, 03-TC-19, 03-TC-20, and 03-TC-21, Al of these test claims arise from a

- single permit that was issued by the Los Angeles Water Board as Order No. 01-182, Waste
( : Discharge Requirements for Municipal Sterm Water and Urban Runoff Discharges within the
~— County of Los Angeles, and the Incorporaled Cities therein, Except the City of Long Beach {“the

Permit’).! The requests for reimbursement in the test claims arise almost antirely from two
requirements in the Permit and consolidation Is thenefore proper.

The Permit was issued by the Los Angeles Water Board pursuant to reguirements in the federal
Clean Water Act ("CWA").> The State Water Board and Los Angeles Water Board have been
authorized by the United States Environmental Protection Agency ("U.S. EPA") to issue NPDES
permits—which are mandated by the CWA-—in lieu of issuance of these permits by U.S. EPA.
The Permit regulates the discharge of storm water runcff from the municipal separate storm
sewer system (MS4) of B4 cities and Counly of Los Angeles to rivers and the Santa Monica
Bay.

The federal Clean Water Act mandates that municipalities must apply for and receive permits
regulating discharges of poliutants from their MS4s to waters of the United States. Pursuant to
federai regulations, the Permit contalns numerous fequirements for the cities and County to take
actions to reduce the flow of poliutants into the rivers and the Bay, known as Best Management
Practices (BMPs), These test clalms, filed by 20 cities and the County, seek reimbursement by
the State of California for expenses they incur in implementing two of the reguirements of the
Fermit: (1) inspections of commercial and industrial facliities; and {2) Placement of irash
receptacles at transit sites.

' The Permit serves as Natora! Pollant Discharge Ellminstion System permit (NPDES) No. CASOO4001. it was
Issund by the Los Angelas Water Bosrd on December 13, 2001,

? Fedara! Water Pofiution Control Act [FWPCA; 33 UB.C.A. §§ 1251 of 3eq.] The faders! Act is referred to hereln by
its populer name, the Clasn Water Act ("CWA") and the code sections used gre those for the CWA.

California Environmental Protection Agency
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In order to obtain reimbursement, the tlaimants must show that the requirements constitute a
new program or higher levet of service. They must prove sither. {1) the program must cany out
& governmental function of provkiing services to the public, or {2) the requirements, to
implement a state policy, impose unique requirements on local govemments and do not apply
generally to ali residents and entitles in the state. The claimants must also prove that the costs
are mandated on them by the state, rather than by federal law. Finally, they must prove that
any additional costs beyond the federal mandate are substantial and not de minirnis, The
claimants do not meet any of these tests.

The Permit as a whole, and including the inspection and trash receplacle provisions, Is
mandated on the local governments by federal iaw. The federal mandate applies to many
dischargers of storm water, both public and private, and s not unique to local governments.
The federat mandate requiras that the Permit be issued to the local governments; itis nota
question of *shifting” the costs from the state to the Jocal governments, The specific
requirements challenged are consistent with the minimusm requirements of federal law. Even if
the Permit were to be interpreted as golng beyond federal law, any additional state
requirements are de minimis. Moreover, the costs are not subject to reimbursement because
the programs were proposed by the cities and County themselves, and bacause they have the
ability to comply with thess requirements through charges and fees, and are not required to
raise taxes, The U.S. EPA has submitted a letter to the State Watsr Board dated April 10, 2008,
in agreement with this position.?

8¢ n of the Test Claims

The test claims focus on two discrete requiremeants in the Permit: the requirement to inspect
certain industrial and commercial facliities that discharge Into the MS4 and the requirement for
some of the permittees to place and maintain trash receptacies at transit stops. :

Industrial and Commerciat Facilities Control Program (Part 4.C.)

Test claime 03-TC-18, 03-TC-20, and D3-TC-21 clalm subvention for costs of complying with
permit requirernents to reduce pollutants from industrial and commerdial facliities, Test claims
03-TC-18 and 03-TC-20 are limited to Part 4.C.2.a. and b., the requirements to inspect industrial
and commercial facilities. Test Clalm 03-TC-21 refers broadly to Part 4.C., the entire industrial
and commerclal facilities control program, but the costs discusaed in the test claim are those
associated with inspections. (See, Declaration of Richard Montevideo, No. 4.) Therefore, the
Boards® analysls of the subvention claims for Part 4.C. is generally limited to the inspection
requirements.

Pa;rl 4.C. of the Permil requires parmittees to implement poliutant reduction and control
measures at industrial and commercial facilities within their jurisdictions. Permittees may
chooes from varicus poliutant reduction and conirol measures, alone or in combination and

- ¥ | atter dated Apiil 10, 2008, from Alexia Strauss, Director, Wate; Division, U.5. EPA to Tam M. Dodue, Chalr, and

Dorothy R. Rice, Exscutive Dirsctor, State Water Board, Altachment 3.
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before, during, or after the activities that gsnerate pollutants. The permitiees are reguired to
track, inspect, and ensure compliance at those faciities thet are critical sources of poliutants in
storm water.

Critical sources are spedified commercial faciities (restaurants and automobile-related
businessas), and industriat facilities that are required by federat reguiations to oblain their own
NPDES storm water permits.

. Parl4.C.2.a. and b. contain inspection rsquirements, which are generally to conduct two

inspeclions of facilities over a 5-year period. The Permit describes what the inspector must look
at. (For example, inspectors ot restaurants must see if cperators pour grease Into the street,
and gas station inspeciors must obssrve whether fuel-dispensing areas are swept.) The Permit
states that for Industria! sites, inspaction requirements do not apply if the Los Angeles Water
Board conducted an inspection of the slts within two years,

Trash Receptacie Reguirements (Part 4.F.5.c.3)

Test claims 03-TC-04, and 03-TC-20, and 03-TC-21 claim subvention for costs of complying
with parmit requiremenis for soma of the permittees o place trash receptacies at public transit
stops, Claim 03-TC-21 states that it challenges the entirety of the storm drain operation and
maintenance and strests and road maintenance requirements, but the only costs in these
sectiona for which i seeks reimbursement sre for the placement and maintenance of trash
receptacies. The claims are limHied to the trash receptacle raquirements for those municipalities
that are not subject to a separate federal requirement, the “trash TMDL.™ The requirements are
to place trash receptacles at all'transit stops and to maintain these receptacies,

harge Prohd ngd Recelvi ter Lim (Paris 1 and 2)

Test claim 03-TC-21 appears {o claim subvention for costs assoclated with Parts 1 and 2 of the
Permit, which include general prohibitions and requirements to protect water guality. The claim
itself falls lo specify any pasticular costs associated with this ciaim, other than a general study
that considers a hypothelical iraatment plant. As discussed below, storm water permits are
written with the assumption that thera will be no treatmenrt plant and the psmit certainly does
not require one. In any event, there are no signed declarations to support this claim and no
extimate of costs to the specific claimants.

Background of Feder: ire for ale its

in order to understand the faederal mandate that required this permit, some background of the
taderal law and of ME4s is necessary. In 1972, the fedsral Clean Water Act was axtensively
amended to implement a parmitting system for all discharges of pollutants from *point sources’

“ As will be expluined beiow, the Loa Angeies Water Bosrd has siso adepted a federally-mandated 1ote] raxmum
dally load ("TMDL") for the deposiSon of trash intc rivers and the Bay, The claiments do not ciaim subvention for the
trash eceplacle reuiraments ko thoss cities and portions of the County sublect {o the TMDL, prosumably cunceding
that thosa reqjuirements ara not reimbursable. -

Colifornia Environmental Prorection Agency
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to waters of the United States.® The permits ere issued pursuant to the national poliutant
discharge slimination system, and are known as *NPDES parmits." The 1972 amendments
allowed U.5. EPA to authorize states to issue these permits.® California was the first state in the
nation to oblain such authorization. In order te obtain this authorization, the California
Legislature amended the Water Code, finding that the state should implement the federal law in
order to avoid direct regulation by the federal government.” The Califomia legislature mandated
that California's permit program must ensure consistency with federal Jaw.' The Water Boards
are the state agencies charged with implementing the federal program.! The State Water S8oard
incorporates the U.S. EPA regulations for implementing the federal permit program.'®
Therefore, both the CWA and U.S. EPA regulations are applicable 1o the parmit program in
California.,” In California, permits ta allow discharges Info state waters are termed "waste
discharge requirements.”*? The term "waste discharge requirements” Is equivalent to the term
“permit” in the CWA, when the waste discharge requirements are issued to comply with the
CWA.® Thus, waste discharge requirements that the Water Boards issue to comply with the
CWA are NPDES permilts under federal law. When the Los Angeles Water Board, a state
agency, adopts an NPDES ?ermit in tleu of U.S. EPA, it must adopt as stringent a permit as the
federal agency wouid have.' '

The discharge of pollutants from point sources to waters of the United States is iegal, except in

certain types of discharges it determined were administratively infeasible to regulate, including
storm water runoff. The reason that such regulation is difficult, as will bs more fully explained
below, is that storm water runoff generally is not subjected to any treatment. instead, it simply
runs off urban streets, into gutters and drainage ways, and flows directly into streams, lakes,
and the ocean,” This exemption was ovetruled in Natural Resources Defense Council v.
Coste (1977) 568 F.2d 1368, which held that the exemption was illegal, and ordered U.S. EPA

* CWA §5 301 and 402,

* CwA§ a02(b). .

7 Wat. Code, § 13370 ot soq., 2dding Chapier 5.5 to the Porter-Cologne Water Quallty Contre! Act.
* wel Code, § 13372,

* Wat Code, § 12370,

' Cal. Code of Regs., tit. 23, (C.C.R) § 22352,

" The permits may siso include sdditional state raquiremants. {C.C.R., L. 23, § 2235.3; Clly of Burbank v, State
Weler Resouces Conlrol Bd. (2005) 35 Cal4th 813.)

2 wal, Code, § 13263,
" Wwat. Code, § 13374,
™ CWA § 402().

'S CWA § 301(a). In general, "navigable waters® or “watars of the Unfted States,” includes ak surface waters, such
as rivers, inkes, bays and the ocean. (CWA § 502))

'® The chief tmditional categories of discharges subject 1o NPDES penmils are industrial process wastewster and
sanitary sewsr offuent, Both of these discharges are typically processsd [n & trestment plant beiore they are
discharged to suiece waters.
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to require NPDES permits for storm water runoff. In Costle, the court suggested innovative
methods for permitting, including using general permits for numerous sources andg issuing
permits that “proscribe industry practices that aggravate the problem of point source Pollution,””
Where permits proscribe actions that dischargers must implement, these requirements are
commonly called "bast management practices® ("BMPs").

- Despite the Costle decision, U.S. EPA had not adopted regulations implementing a pemmitting
program for storm water runoff by 1967. Thet year, Congrees amended the CWA, specifically
requiring storm water permits for Industrial and municipal storm water runoff.” The
amendments require NPDES permits for *[a] discharge from a municipal separate storm sewer
system ["MS4"] serving a population of 250,000 or more.”™ The CWA coniains three provisions
apecific to permits for MS4s: (1) Permits may be issuad on a system- of jurisdiction-wide basis;
{2) Permits must include a requirement to effectively prohibit non-storm water discharges into
storm sewers; and (3) Permits musi require controls to reduce the discharge of poliutants to the
maximum extent practicable ("MEP").*" In describing the controls that permits must include, the
statute states that the comtrols shall include: "mansgement practices, control techniques and
system, design and enginesring methods, and such other provisions as the {permit writer]
determines appropriate for the control of such pollutants.”! Thus, the federal faw mandates that
permits issued to MS4s must require management practices™ that wili resuit in reducing
pollutants to the MEP. The state is required, by federal {aw, to select the BMPs_

( o In 1980, U.S. EPA adopted reguiations to implement section 402(p).** The regulations define
- which entities need to apply for permits and aiso the information they must Include in permit
applications, The reguiations define “industrial activity” to include numerous categories of
manufacturing, construction, and other typically private enterprises.®* The regulations define
MS4s as storm sewer systems operated by numerous public agencies, Including cities,
counties, states, and the federal government.® While both industrial activities and MS4s must

Y Costh, suprs, st 1380.
™ WA § 402p).

¥ CWA § 402(p)(2)(C). U.S. EPA defines municipal saparaie tiorm sewer systems (MS4a) thet serve 8 population
ovar 250,000 as “large” M54s. The population of the County of Los Angeles is approximately 8.5 millon, (Permi,
D.1.)

T CWA § 402(p)(B).

B 1hid,

Z These are commonly rafarmed to as “bost management practices,” or “BMPy."
? NARDCY. USEPA {th Clr. 1552) DBE F 24 1292

% \iol, 65, Federal Register (Fd.Reg,) 47990 and following.

40 C.FR. § 122.26(b)(14).

® 40 C.F.R. § 122.26{b)8).

—r—
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obtain p_:.;nnﬂs, the requirements In the Industrial permits must be more stringent than in MS4
permits.

In order to obtain coverage under an NPDES permit, as required by the CWA, sniities seeking

coverage file an application with the pe
public hearing on contested pemits,*®

rmitting authority and the permitting authority holds a
U.5, EPA reguiations specify the information that

applicants for MS4 permits must inciude In their applications.®

For large and medijum MS4s,

the mpplication requiremenis are sxtensive.® Some of the application requirements relavant to
these Test Claims are: management programs inciuding procedures o contro! pollution

resulting from construction activities (al § 122.26(d)(1)(v)),

legal authority to control the

contribution of poliutants associated with industrial activity (at § 122.26(d)(2) ({A)), programs to

control illicit discharges to the M54 (at § 122.26(d)(1)(v)

). and conduciing inspections lo

determine compliance with parmit conditions (at § 1 22.26(d)(2)(iXF)). The permit applicants
must propose management programs that the parmitting authority will congider in adopting the
permit>' The management programs must address oversight of discharges into the system
from the general population and from industrial and construction activities within its Jurisdiction,

and also maintenance and control activities by the permitiees

k-

Most NPDES permits are largely comprised of numeric limitations for polivtants. Compliance is
measured by sampling the trealed effluent, which is discharged from a treatment plant into
surface waters. Thess permits are written assuming that an engineered treatment plant can be
built and operated to obtalin a specified effluent, Slorm water permits, on the other hand,
usually require dischargers to-implement BMPs that will result in lessening the pollutants in the
runoff, since without a treatment plant the pollutants can fiow directly into surface waters. Storm
water permits apply to several types of entities—industries, construction, and municipalities—

and all usually mandate BMPs, For municipalities that

oparate MS4s, the BMPs require the

municipalities take actions that will lessen the
regulating the behavior and practices of the m

incidence of pollutants entering storm drains by
unlpipalitlea, their residents, and their

businesses.™

U.S. EPA has issued regutations and guidance documents that discuss the types of BMPs that
must be included in storm water permits In order to reduce the discharge of poilutants in storm

*' Defendora of Wildiife v. Browner (8th Clr. 1995) 181 F.3r3 1158, The diflerences between muriiclpel and indusirial
permits are compliceted, but are relevant to the question whether this permit addresses & uniquely govemmental
Frogram, and are therefore discusted in more detail below.

? CWA § 402(b)(3).

* JOCF.R.§122.26(n)(4). The U.S.EPA regutations have varied requirements depending on the size of the
popuintion served by the MS4. A “large” M54 serves & population of 250,000 or mons. {40 C.F.R. §122.28(b)(4).)
Los Angeiea Counly and the 24 clties reguiated by this permit far exceed the minkmum population for & large MS4,

* 4D C.F.R. § 122.26(d).
' 4D CF.R. § 122.26(d)(2){W).
® Ibid,

3 Thare may alse ba engineered solulions, and there are soms in Loz Angeles, but k is Important to keep in mind
that thore 13 no singls engineersd xtom sewer trestment plant os thers (s for sanitary sewane.
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water to the "maximum extent practicable.* Numercus guidance documents point to inspactions
of businesses and proper trash coflection as important parts of an effective BMP. program.*
U.S. EPA has Issued an MS4 Program Evaluation Guide, which includes a lengthy process for

conducting Inspections of businesses, This Guide makes clear that inspections of businesses
are mandatory:

Most effeciive industrial/commercial inspection programs maintain a complete

facliity inventory and group them according to priorities established by the
permittee. An inspaction frequency Is determined based on priority, and a
database is used to manage such information &5 inspection findings,
enforcament actions, and required follow-up activities. Many psrmittees use and
cross-train existing staff to perform industriat‘commercial inspections, but some
permittees may need to maintain an exclusive stormwater Inspector due to @
potentially large number of high-priority faciities. There should be an inspaction
standard operating procedure that has baen formalized and documentsd, It
should inciude a checklist to be used during the Inspection and possibly a report
format. Inspectors should be aware of federal, state, and local stormwater
reguiations that may apply to industrial’commerciaj faclities, Inspeciors should
be familiar with various types of BMPs commoniy used at the types of facilities
typically found in the permit area and shouid be able to educate facility operators
about such BMPs. In additlon, inspectors should understand and use the
permittee’s established enforcement escalation response plan to gain
compliance as nacessary. The inspection staff should be preficient in the

. enforcement escalation procedure and should propetly document all enforcement
actions accordingly. Inspections should be used not only to identify non-
compliance Issues, but as an opportunity to educate facliity operators about
proper stormwater BMPs.

The Guide also states that MS4 programs must address tragh and litter *
n 03 Angeles MS4 Permit
Starting in 1990, pursuant io the CWA amendments of 1887, the Los Angeles Water Board

issued storm water permits to the County of Las Angeles and to the cities therain. ¥ Without
such a permit, the cities would be discharging pollutants in violation of federal law.*® The permit

¥ Sos, #.9., Guidance documenis at
pffct 2. 9080

htt PR EF COCE LN FOOCUMent tvpd_ i Sylews Policy% 206nd %20 G uldante 2000 Dis&Orog
am_ii=Gsort=name , including hitp:/Awww.epa. govinpdes/pubsiowm0233, pdf {ciling examples from MS4 penmits
throughout the country).

¥ M54 Program Evaluation Guidance, at pp. 77-7.

*® 4 at 79,

¥ For reasons not relevant to this matter, one city—Long Beach—has » separate permit. The current pamit covers
84 cities.

¥ Cwa §5 301(n), 402(p){3NB).
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that is the sublect of these test claims is the third such permit, and was adopted December 13,
2001.% It is largely comprised of requirements to implement BMPs, most of which were
proposed by the permittees.* The County and thity-two of the cities challenged numerous

aspects of the permit and the process by which It was issued, culminating in a court of appea!
decision upholding the permit in its entirety.*!

On February 1, 2001, the Counly, on behalf of all permittees,*? submitted a Report of Waste
Discharge (permit application), including a Stormwater Quallly Management Plan (SQMF). The
SQMP conslituted the permittees’ proposal for the BMPs that would be required in the perfnit.¥
{Permit C.) The pemmit that was ultimately adopted was based on the SQMP, with some
revisions and additions necessary to meet minimum federal requirements. (/d.) The SOMP
prepared by the County inciuded severai proposed BMPs that relate to inspactions of
commercial and industrial facilities and placement and maintenance of trash receptacles:

(1) Municipalities must conduct site visits {o industriai and commercial facllitles, including
automotive service businessea and restaurants, which must include, *a site walk-through
to verify for, &t a minimum, evidence of BMP implementation,” and shall revisit facilities
and take enforcement where illicit discharges are found® -

(2) Municipalities will maintain a database of auterotive and fo06 service facilities,
Including whether they have "NPDES stormwater permit coverage;™® and

(3) Municipallties must minimlze trash from éntering recreational water bodies,* remove
trash from open channeis;*” and control Iitter and debris in streets **

The SQMP included detalled requirements for municipalities to implement at construction sites,
including inspections by the municipality.** The SQMP proposed that ali municipalities be

* NPDES parmits gonerally axpire pfter 5 yoars, and must be relssued therester.

“ A single permit appiles to the County and B4 ciies. Thua, while soma entiies may dsagres with soma provisions,

other antities will agres and the entire group may propose panmi terms that some cities opposs. The sntire group
submiis & single proposed storm water management plan,

“' Counly of Los Angeles v. Stals Waler Reaources Conirol Board (2008) 143 Cal.App 4th 985; referred to hersafler
as Counly of Los Angeles,

2 Af pormittees include the Courily and B4 clties. The County and the 21 clties tat fied these Tust Claims
pariicipated jointly with the spplication and permitting procedures with the remaining B3 cities who did not fiie Test
Claims,

4’ The SQMP is seversf hundred pages. Relevant sactions ars atiached; the entine SQMP ia avallabie should the

- Commission request it

“ sSOMP, pp. 22-23 and 28.
“‘ Jbid.

“* SOMP, ES-8

7 SOMP, ES-T

# Jhig,

* SOMP, pp. 24-26.
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required fo collect trash along open channels and encourage voluntary tresh collection in natural
stream channels.® The SQMP contalns an Mlicit Connection and IMlici Discharge Elimination

Program, which includes education of inspaciors employed by the permittees who will
Investigate businesses.?! ]

Following adoption of the permit and a petition to the State Water Resources Controi Board
("State Water Board"), the County, 32 cities,™ the Lo Angeles County Fiood Coniral District
and industry groups representing buiiders filed sult challenging numerous provisions in the
Permit. The Superior Court upheid the Permit, and the Court of Appeal affirmed the judgment in
its entirety.*® First, the court held that the permit as a whole "imposes reasonable poliutant
discharge requirernents.” Because the minimum federal requirement s that the permit require
the municipalities to reduce politanta to the maximum extent practicable, the court clearly
determined that the permit's requirement are MEP. In its discussion of the consideration of
costs to the municipalities, the court found that the permit did not exceed any federal
requirermnents:

“The permit explicitly states it Is intended to provide a cost-effective storm water
poliution program to the maximum extent possible. The permit appites the same
cost-sffectiva analysis to efforts to reduce the flow of poflutants into recsiving
waters, Moreover, the [Los Angeles Water Board] in its finding referred to a

- report specifying how the ‘maximum extent practicabie’ requirement inciudes
( considerations of costs and benefits, "™

The court also discussad various cost analysis reports and U.S. EPA Guidance. i rejected the
ciaim that the permit's requirements exceeded the federal mandatory standard. The coust
spocifically upheld the inspection requirements, atating: “there Is faderal regulatory authorlty
that required [the Los Angeles Water Board] to consider impesing the inspection requirements.*

Several of the permittees filed these lest claims with the Commission on State Mandates. The
Commission rejected the claims, basing its determination on Government Code section 17518,
subdivision {c}, which exempted Water Board permits from the requirements to reimburse state-
- mandated local funds. That action aiso resultad in a Court of Appeal decision finding that
subdivision to be unconstitutional and remanding to the Commission to detsrmine the test
claime.* in ite decision, the court stated that the Commission must address factual lssues

% SOMP, p. 28
5 samP, App. D

= Thesa include 18 of the cities that fled the Tes! Cialms, and Beifower, Claremont, Dismond Bar, Gardena,
Hawnilar, Gardens, Indusiry, Irwindale, Ls Mirada, Lewrdale, Monrovis, Paramcund, Rosemend, Santa Clarita, Santa
Fe Springs, Torrance, Walnut, and Whittiar,

8 County of Los Angeles, supra. Soms of the delerminations of thy appaliste cour! discussed hers were not
pubfished and thus cannot be clied a8 pracedent In other casas, They are binding on the ciaimenis. A copy of he
entire decisicn is stlachad,

* Unpublished dechion, at p. 20.
% County of Los Angeies v. Commission on State Mandates (2007) 150 Cal.App.4th 888

-
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regarding the requirements to conduct Inspections and to piace and maintain trash recaptacles
conslitute state or federal mandates. ‘

Following Commission on Stale Mandates, each of the four test claims was re-filed without any
revisions.®® All of the test claims are based upon requirements in the pemmit. Test Claim 03-TC-
04 was filed by the County of Los Angeles, and challenges the requirement 1o place trash
receptacies at transit stops.” Test Claim 03-TC-19 was filed by the County of Los Angeles, and
chaflenges the requirements to inspect industrial and commercial businesses.®® Test Claim 03-
TC-20 was filed by nine cities™ and chalienges the requirements for trash receptacles and
inspections, and the generat requirements for a construction program.*® Test Claim 03-TC-21
was re-filed by ten cities® and chaltenges the following permit requirements: discharge
prohibitions, receiving water limitations, industrial program, construction program, storm drain
program, and street and road maintenance™, While Test Claims 03-TC-20 and 03-TC-21
appear to assert broader requests for reimbursement, they address in detall only the
requirements for inspections and trash receptacies, and these are the only requirements that
the court in Commission on State Mandates stated were subject to the test claims.® In light of
the absence of the necessary information for such claims and the court's remand, we assume
that any claims additional to the inspections and trash receptacles are not valld ciaims,

in addition to the litigation over this permit, cities made simitar arguments against an MS4 permit
adopted by the Santa Ana Reglonal Water Quality Conirol Board. In a published decision, an
appeliate court'in that case made additionat findings applicable to the arguments in this

matter™. it found that there was no evidence to supporl an argument that the permit *exceeded
federal requirements.” Fhis finding is important because the cities in Rancho Cucamonga had
argued that a ground for overturning that penmit wes that i used the same provisions as had

* The State Waler Board and Los Angoles Waler Board received several Noticas of Compiete Tea! Flling; = letiar
dated October 16, 2007, stated 03-TC-21 was complete; & iotter delad October 20, 2007, staled that 03-TC-04 was
complets; & letler daled October 28, 2007, stated that 03-TC-10 wes complete; and a lefter dated Dacember 12,

2007, sisted 03-TC-20 wes complete. On December 21, 2007, the Commisaion extended time 1o respond to alifour -
{est claims uritll Apr) 21, 2008,

% 03.TC-D4 chalenges Pennk Part 4.F.5.0.3,
% 03.TC-19 challenges Permit Part 4.C.2.&. and b,

* The cities that filod the 1est ciasim are Artests, Azusa, Beverly Hills, Carson, Commerce, Norwalk, Rancho Paios
Verdes, Westlake Village, snd Vamon,

% 03.7C-20 challenges Permil Part 4.C.2.8. and b., 4.E, and 4.F.5.C.3.
*! Thae cltiss thet flled the test claim are Arcadia, Baldwin Park, Belifiower, Cerriios, Covine, Downey, Momterey Park,

i

Pico Riverp, Signal Hill, South Pasadena, and Waxt Covina.

*? 03-TC-21 challenges Permit Parts 1, 2, 4.C, 4.E. 4.F.5and 8. In g ietier dated January 18, 2008, sent to the
Commission from Howard Gasl, ho ststes that the ciies he reprasents, whith inchude five of the cities that Ned the
claim, *do not currently intend to pursue & claim” as to Pasts 1 and 2, bul that the Imitstion b "without prejudice.” In
light of the| tact that Mr. Gest spparently does not represent il of the clies thet fiied the claim and the limited neture

of this Emitation, we will nddress Parts 1 and 2 and ask the Commission to determine that thess pacis do not creats a
reimbursable mandate.

¥ 150 Cal.App.4th BB, 903, .
e City of Rancho Cucamongs v. Regional Water Qualily Contral Board, 135 Cal.App.4th 1377.
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been crafted for other permittees, including the Los Angeles MS4 permit. The Rancho
Cucsmonga courl specifically addressed inspection requirements, holding that federal law,
either expressly or by implication, required NPDES permitlees to perform Inspections for Micit
discharge prevention and detection, including inspectlon of industrial facifitias and construction
sites. Because the Los Angeles MS4 permit is based on BMPs and courts have delermined
that it is consistent with MEP, it Is necessarily no more stringent than required by federal law.

Stata aw

Article XIIIB, Section 8 of the California Constitution requires subvention of funds to reimburse
local governments for state-mandated programs in specified situations. There are several
exceptions and limitations to the subvention requirernents that provide bases for the
Commisslon to determine that the Test Claims are not subject to subvention. Article XIHB,
Section 6 provides: "Whenever the Legislaturs or any state agency mandates @ new program
or higher leve! of service on any local government, the State shall provide a subvention of funds
to reimburse that local government for the costs of the program or increased level of service.”

Implementing statutes clarify that no subvertion of funds is required if: (1) the mandate
imposes a requirement that is mandated by a federal law or regulation and results in costs
mandated by the faderal government, uniass the statute or executive order mandates costs that
exceed the mandate in that federal law or regulation (Govt. Code, § 17558(c)); or (2) the local
agency has the authority to levy service charges, fees, or assessments sufficient to pay (Govt.
Code, § 17556(d)}; or {3) the local agency proposed the mandate (Govt. Code, § 17556(g)).
Each of these exceptions {o subvantion applies o these Test Claims. All of the mandstes for
which the Test Claims seek relmbursement are mandated by faderai law of reguiation. The
County and cities can assess fees for all of the costs incurred. The claimants themssives, as

part of the group of the County and 84 cities who applied for the permit, proposed most of the
specific regquirements challenged. .

Numerous judiclal decisions have further defined iimitations on the requirements for subvention
of funds. Specifically, subvention is only required if expenditure of tax monies is required, and
not i the costs can be reallocated or pakl for with fees.* In addition, reimbursement to local
agencies is required only for the costs involved in carying out functions peculiar to government,
not for expenses Incurred by local agencies as &n incidental impact of laws that apply generally
to all state residents and entities. Laws of general application are not entitled to subvention ®
The fact that a requirement may single out iocal governments is not dispositive; where local
BQUﬂC;:S‘?fB required to perform the same functions as private industry, no subvention is
required,

% County of Los Angeiss v. Commission on Stals Mendates {2003) 110 Cal.App.4th 1176; Redevelopment Agency
v. Commission on State Mendatas {1987) 55 Cal.App.4th 978,

* County of Loy Angelez v. Stats of California (1587 43 Csl.3d 46,
¥ City of Richmond v. Commisgion on State Mendates (1998) 64 CalApp.4th 1190
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The Permit is not subject to subvention; It meets each of these exceptions. The requirements
that are the subject of the claims are part of permits that meet, but do not exceed, the minimum
federal requirements. The federal mandate Is spacifically directed at the municipalities and not
at the siate in general. The costs for the programs can be paid for by levying sarvice charges,
including charges to companies for conducting their businesses, fees for collection of refuse,
fees for transit services, and fees especially enacted for storm water programs.® Compliance
with NPDES permits, and spacifically with storm water permits, is required by private industry
also. In fact, the requirements for industrial and construction enities are more stringent than for
govemnment dischargers. in addition, the government requirements apply to sl governmentat
entities that operate MS4s, including state and federat facliities; local govemment is not singled
out. The local agencies can assess fees to parform the required tasks; fax monies are not
required. Finally, to the sxtent that any portion of the claims would otherwise qualify for
subvention, they are da minimis and therefore do not qualify. ‘

In its remand, the court stated that the most significant Issue is *whether the two obligations in
question constitute federal or state mandates® and that these present factual issues for the
Commission to decide.*™® The court "Pointed to four caces that the Commission stated would
apply in making this determination.™ Each case is discussed below:

City of Sscramento v. Stste of Caiifornia (1990) 50 Cal.3d 51 The court held that application of
unemployment insurance law to state and iocal agencies was not subject to subvention. In
discussing whether the requirement was a faderal mandate, the court held that the Issue is
whether compliance with the federal faw was *mandatory” or “optional,” which is based on the
following factors: "A determination in each case must depend on such factors as the nature and
purpose of the federal program; whether its design suggests an intent to coerce: when state
andlor local participation began; the penalties, if any, assessed for withdrawal or refusal to
participate or comply; and any other legal and practical consequences of nonperticipation,
noncompliance, or withdrawal."’*

Hayes v. Commission on State Mandates (1992) 11 Cal.App.4th 1584; The court considerad
claims for subvention for a special education mandate. It concluded that, although the program
was a fedsral mandate, the state had freely chosen to shift the costs to local governments and
that subvanfion was proper. The court held that the test for whether there is a federal mandate
is whether compliance with federal requirements is “a matter of trus choice,” in other words
whether participation in the federal program is “truly voluntary.”? The court listed the significant
factual determinations: “In our view the determination whether certain costs were imposed upon
a local agency by a federal mandate must focus upon the local agency which is ultimately

. % The claimants refer 1o imitations on assessing services fees Under Califomia faw. The refsrenced iaw concemns

only the percent of volers who must spprove the assessmend. In fact, the largest entity subject 1o the permilt, the Gity
of Los Angeles, has successfully adopted such an assessment,

® Commission on Siate Mandates, 150 CalApp.4th 858, 918.
™ 4, al 619

% 50 Cal3d 51, 78.

72 44 Cal.App.4th 1584, 1582,
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forced 1o bear the costs and how those costs came to be imposed upon that agency. i the
state freely chose to impose the costs upon the local agency as a means of implementing a
federal program then the costs are the result of a reimbursabie state mandate regardless
whether the costs were imposed upon the state by tha federal government."™

Long Beach Unified Schoal District v, State of Calfomia (1980) 225 Cal.App.3rd 155; The court
held that subvention does apply where actions are mandated by the state, which go beyond the
federal consfitution or case law. Because federal law clearly would not have required steps for

de-segregation where there was no finding of segregation, subvention applied,

San Diego Unified School District v. Commission on State Mandstes (2004) 33 Cal4th 858: A
school district sought subvention of funds to conduct expulsion hearings. The federal léw made
expuisions discretionary, but where expulsions oceurred, the federal law mandated certain
hearing procedures. The state law mandated expulsions whenever firearms were involved, and
made all other expuisions discretionary. It also mandated some hearing procedures in addition
. tothe federal requirements. The Supreme Court held that for firearms expulsions, the state
mandated & higher level of eervice, and that all hearing costs for these expulsions were
reimbursable, ever those atiributable to procedures mandated by federal law. ! also held that
no hearing costs are relmbursable for expuisions that are discretionary under state law. Even i

. the hearing procedures are mandated by state law, the court found they are incldental to federal
. due process requirements and are de minimis and therefore not reimbursable. In determining
- that eny additional state-mandated hearing costs were de minimis, the court found that the state

reasonably set forth requirements that were intended to implement the faderal hearing
requirements: “challenged state rules or procedures that are intended to implement an
applicable federal law-and whose costs are, in context, de minim/s-should be treated as part
and parce! of the underlying federal mandate "™

The Claims do not Qual r ion

The challenged provisions are mandated by federal law, Two appellate courts heve determined
that the provisions in this permit constitute MEP—the minimum requirements mandated by
federal iaw. The court in Los Angeles has determined that the Permit is cost-effective and
based on the MEP standard. The court In Rancfio Cucemonga found that a very similar permit
met the MEP standard and did not exceed the minimum federal standard. That case specifically
stated that the requirement to conduct inspections reflected MEP, The federal law specifically
requires that permits be issued to the local govemments that operate MS4s and that permits
must fequire programs and actions that wilf result in reducing the poliutants that discharge from
the MS4 to waters of the United States to the maximum extent practicable. The permitis a
federal mandate con the local govemments. 1t is the local governments that must apply for and
obtain a permit. Without the parmilt, the cities are discharging pofutants in violation of federal

14, mt 15934,
™ 33 Cal4th BSB, 880,
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law.”™ If the Water Boards had not been authorized 1o Issue the permit in lieu of U.S. EPA, that
federal agency would have issued a similar permit directly to the local govemments,

The claimants contend that the Los Angeles Water Board exercised discrstion to impoese
requirements bayond those required by federal law because the Los Angeles Water Board had
a choice in establishing the mandated programs and *{tjhe [Water Boards) cannot point to ary
provisions of the Clean Water Act or related regulations that require the programs at lssue in
this claim.”™ The fact that some discretion is exercised in implementing a federal program doas
not mean that subvention is required. The court in Heyes explained that, where the state has
some discretion in mandating the program but ultimately the factual situation requires some type
of mandate, there is a faderal mandate; .

“The remaining question is whether the state's participation in the federal
program was a matter of “true choice” or was “truly voluntary.® The altemnatives
were to participate in the federal program and obtain federa) financial assistance
and the procedural protections accorded by the act, or to deciine to pariicipate
and face a barrage of Iitigation with no real defense and uitimately be compelled
to accommodate the educational needs of handicapped children in any svent.
We canclude that so far as the state is concarned the Education of the
Handicapped Act constiiules a federal mandate.”’

The centrat issue before the Commission is whether the requirements to conduct inspections
and to place trash receptacles at bus and train stops exceed the federal mandats for MS4
permits. As io the inspections, the claimants appear 1o concede that federal law specifically
requires MS4s to conduc! inspactions of industrial faclities and.construction sites, but claim that
the Los Angeles Water Board could have conducted all of the inspections and Instead exercised
lts discretion to "shift” the responsibliity to the claimants. They base this contention on & permit
issued by tha State Water Board to industrial faclities™ and contend that permit obligaies the
Regional Water Boards, including Los Angeles, to conduct inspections. Therefore, they tlaim,
the Lo Angeles Water Board has shified that responsibifity to the municipalities. They also
contend that the federal law does not specify that restaurants and automoblle-related
businesses must be inspecied. As to the trash receptacies, they claim that the federal law does
not specify this particular BMP.,

In order to evaiuate these contentions, some more detalled discussion of the storm water
permiling schems established by U.S. EPA is necessary. Of particular importance are: the
process of selecting BMPs that are included in M54 permits; the obligation of MS4s to regulate
discharges from businesses into their systems, including discharges that are simultaneously
regulated by separate NPDES permits; the process for selecting which businesses to reguiate;
and the requirement for MS4s to conduct inspections.

™ CWA §§ 301(e), 402(2)(3XB).
™ Test Clalm 03-TC-21, 2t page 10.
7 41 Cal.App.4th 1554, 1583.

™ Order No. 87-03-DWQ; httowww watetboards ca govistormwiridoes muspet pof
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The Process for Selecting BMPa

The chief argument regarding frash receptacles is that the federal law does not specify this
particuiar BMP and that, therefore, it exceeds federal law. The claimants appear to reiy on
Hayes fo argue that the exercise of any discretion in selecting requirsments attomatically
Tesults in a reimbursable state mandete. As discussed above, however, the federal law
spocifically requires that the Water Boards prescibe the BMPs that the MS4 must implement.
This issue was addressed succinctly in Rencho Cucemonga:

In creating a permit systsm for dischargers from municipaf storm Sewers,
Congress intended to implement actuat programs. [Cite to NRDC, supra.] The
Clean Water Ac! authorizes the imposition of permit condttions, Including:
‘management practices, control techniques and aystem, design and engineering
methods, and such other provisions as the Administrator or the State determines
appropriate for the contral of such pollutants.” [Cite to CWA § 402(p)(3)(B)(i}.}
The Act authorizes states to issue parmits with conditions necessary o carry out
its provisions. [Cite to § 402(a)(1).] The permitting agency has discretion to
decide what practices, techniques, methods and other provisions are appropriate
and necessary to controf the discharge of pollitants. [Cite to NRDC.] Thatie
what the Regional Board has created in the 2002 permit."™

Because the federal mandate requires the Water Boards to choose specific BMPs that are
included in M4 parmits as requirements, the *discretion” exercised In selecting those BMPs is
necessarily a part of the federat mandate, It is not comparable to the discretion that the courts
in Hayes or San Diego spoke of, where the state truly had a “free choice.” The Los Angeles
Water Board was mandated by federal law to select BMPs that' would resuit in compliance with
the federal MEP standard. "The [Water Board) must comply with federal law requiring detalled
conditions for NPDES permits."* This is completely different from the state discretion exsrcised
In San Diego, where the state law compelied expulsions for bringing firearms to school, while
the federal law clearly did not mandate such expuisions, Therefore, it Is clear that the mere
exercise of discration in seiecting BMPs, does not creats a reimbursable mandate.

It is conceivable that an MS4 parmit issuad In Cafifornia could require practices that exceed the
federal requirement of MEP. It is clear, however, that inspection requirements do not exceed
MEF. That issus has been specifically nuled on by Rancho Cucamonga and thers are federal.
fegulations, discussed below, that require thesa inspections. The claimants gliege, however,
that there is no similar requirament for the placement of trash receptacles at transit slops. The
trash receptacis requirements in the Permit are different for those cities subject to a “trash
TMDL" than for other cities. The Los Angeles Water Board has adopted TMDLs for some of the
water bodies that receive discharges from MS4s subject to the permit. As required by the
TMDL and federal law, the permit contains specific provisions for parmifiees that are subject to
the trash TMDLs. The claimants do not seek subvention for those requirements. For

™ Rancho Cucamongs, suprs, al 1339,
* jbkd
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permittees not subject o a trash TMDL, the permit requires they implement BMPs to reduce
trash entering the MS4s, including placing trash receptacles 2t all transit stops that have
sheiters by August 1, 2002, and at all other transit stops by February 3, 2003, and that they
maintain trash receptacies as hecessary. (Permit, Part 4.F.5.c.3.)

The requirements regarding trash receplacles are found in the section of the Permit conceming
public agency activities. (Part 4.F.) This section imposes BMPs conceming spwage treatment
overfiows, construction by public agencies, storm drain maintenance and operation, and
municipal construction projects. In other Wwonds, thesa ara BMPs conceming the municipalities’
own aclivities, as opposed to its regulation of discharges into its system by others, U.S, EPA
storm water regulations address BMP requirements for the MS4s’ maintenance and operation of
the storm sewer system. Specifically, the MS4s’ plan must include maintenance activities and
schedules, including a *description of practices for operating and maintaining public streets,
roads and highways and procedures for reducing the impact on receiving waters of discharges
from municipal storm sewer systems. , "' As early as 1893, the Executive Officar of the Los -
Angeles Water Board directed all of the cities regulated by the parmit {o "increase cleaning
Trequency of and number of roadside tresh receptacies in areas where needed. "™

The requirements to control the release of trash info MS4s and surface waters are at the heart
of the stormn water program. "Storm sews: waters cafry suspendad metals, sediments, algas-
promoting nutrients (nitrogen and phosphorus), floatable trash, used motor ofl, raw sewage,
pesticides, and other toxic contaminants into streams, rivers, lakes, and esluaries across the
United States,"™ In camying out the federal mandate to select BMPs, the dacision to require
trash receptacles at transit stops la a reasonabie, practicable, and cost-effective method to
reduce trash in storm water runoff. The claimants have not, and cannot, explain how such a
requirement exceeds the federal standard of actions that reflect the "maximum extent
practicable.” The Permit also allows Individual permittees to substitute BMPs for specific
requirements in the Pemit.

At bottom, the trash receptacle requirements reflect the federal requirement to reduce pollutants
from the MS4 to the maximum extent practicable. 1t is federal law that animates the
requirement and federal law that mandates specificity in describing the BMPs.

. The Rols of MS4s In Reguiating Discharges from Indystrial ang Commercial
Activities

The claimants allege that because the Water Boards have a role In directly regulating
businesses within the jurisdiction of MS4s, and therefore conduct inspections at such sites, that
the requirements in the Perrnit for the MS4s to conduct inspections refiect a dacision to shifl the
costs of a federal mandate from the state to local government. The court in Heyes discussed

"' 40 C.F.R. § 122.26(d}2VHAND).

¥ Lutter dated June 17, 1983, from Robert P. Ghiseli to Thomas A. Tidemsnson, Attachment 34,
¥ Environmental Defonse Center v. U.S. EPA (8th Cir. 2003) 344 F 34 832, 841; amphesis sdded.
* Fermit, Part 4.A.1.
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this issue. There, the mandate was to the state generally, and the state govemment decided to
shift the cost for implementing special education to local school districts. Here, there is no
general mandate addressed to the entire state. Instead, the federal jaw cloarly raquired that
municipalities that operate MS4s must obtain and comply with a permit. The state does not
operate the MS4; the mandate Is directed to the municipalities.

In addition to the requirements for permits issued to municlpaiities, the Water Boards ara also
mandated to issue pemits to entities thet discharge storm water “associsted with industrial
activity.”® As past of its responsibilities for ls in lieu program, the State Boards must administer
and enforce all of its penmits.® The State Water Board has Issued permits for Industria! and
construction discharges of storm water, and the Los Angeles Water Board administers those
pefmits within its jurisdiction. Therefore, the Los Angelss Water Board does conduct
inspecticns at businesses in Los Angelez County to ensure compliance with the state permits.
In addition, the MS4 Permit requires the permilitess also to conduct inspections. This approach,
which may result in two different entities Inapecting the same businesses to review storm water

praciices, was specificaily envisioned and required by U.S. EPA in adopting its storm water
regulations.*”

In promuigating its reguiations for MS4s and industrial dischargers, U.5. EPA made ciear its
intent to require industrial faciilties that discharge into municipal storm sewers to obtain their
own NPDES permits and afso to require MS4s to regulate and be liable for thesa same
discharges. in 1890, U.S. EPA adopted the regulations that spell out the federal mandates for
MS4s to develop and implement plans for regulation of industrial faciiities. In #ts Preambie to
the regulations, it expleined that MS4 pemmits "are expected 1o require that controls be placed
on siorm water dischargea associated with industrial activity which discharge through the
municipal system.” it presented the rationale for this dual regulatory approach:

*[U.S. EPA] belisvas that municipal operators of large and medium municipal
systems have an important role in source identification and the deveiopment of
poliutant controls for industries that discharge storm water through municipal
separate sioiin sswer systems is appropriate. Under the CWA, large and
medium municipalities are responsible for reducing poliutants in discharges from
municipal separate storm sewsrs to the [MEP). Because storm water from
industriai facilitiss may be a major contributor of pollutants to municipal separate
storm sewer systems, municipalities are obligated to develop controls for storm
water discharges associated with industrial activity through the!r system in their
storm water management program.™*

% CWA § 402(p)2)(B).
" CWA § 402(D).

¥ Infact, the Los Angelos Water Board acted to-lessen sny duplication of efiort and costs to the musricipal
permitises by sxempting them from inapection requirements if the sama fecillty has been Inspecied by the Board.

ol 55, Feders! Register (Fed.Req.), at 48008,
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Thus, U.S. EPA specifically mandated that industrial facilities were 1o be subject to permits
fssued diractly to them by the Water Boards and also through MS4 permits, where municipalities
must regulate the facilities: "Dischangers of storm water associated with industrial activity
through municipal separate storm sewer systems will be subject to municipal management

programs that address such discharges as well as to an individual or general NPDES permit for
those discharges.”* '

R re for MS4, duct ions

The federal regulations also specifically require local storm water agencies, as parl of their
responsibilities under NPDES permits, to conduct inspections.® Throughout the federal law,
there are numerous requirements for entifies that discharge poflutants to waters of the United
States to monitor- and inspect their facilities and their efluent® The daimants are the
dischargers of poliutants into surface waters; as pait of their permit allowing these dischargers,
they must conduct inspections. The Los Angeles Water Board is charged with administering
and enforcing the permit. Its policing responsibliiies may aiso inciude inspecting the faciilies
and waters # regulates, bit that does not mean it is shifting its responsibilities when # properly
mandstes inspections by MS4s. :

The P of Ines 8 Must Requlat

The claimants contend that federally mandated inspections do not include restaurants, _
automotive service facliities, retail gasoline outiets, or eutomotive dealershipe. instead, they
clalm that the federal mandate is limited to municipal landfiils, hazardous waste sites, industrial
facilitles listed under the federal Superfund law, and industrial facilities that the permitises
themselves determined are contributing substantial pollutants to their systems.

They base this contention on the U.S, EPA’s regulations for MS4 applications. The federal
reguistion states that the storm water management plan that M54s must submit must address

. the municipalities’ enforcement againat poliutants from “municipal landfille, hazardous waste

treatment, disposal and recovery facilities, industriat facilittes that are subject to section 313 of
fitle Ut of [the federal Superfund law), and industrial facillties that the municipal permit applicant
determines &re contributing a substantial poliutant loading to the municipal storm sewer
system.™* The ciaim is essentiolly that, afler MS4s submitted their first application for a permit,
Wwhich was required by the U.S. EPA reguiations in 1880, and listed any industrial facilities they
deemed to ba contributors of substantial poliutant loading, the federal law did not mandate any
turther actions, regardiess of whether new information or monitoring might reveal such

" 10, at 48058,

* 40CFR.§ 122.26{d)(2)(iv}{C). While the U.S. EPA reguistions are phrased as “upplicalion reguirements,”
wherein the MS4 must propose the various BMPs that will schisve MEP, these requitements must be inchuded in the
fuandgiory storm water management progrem. {Los Angeles, supra, 143 Cal.App 41h 885, 803)

' See, e.g. CWA § 402(D)(2)(B): 40 C.F.R. § 122.44(1).
* 40 CFR. § 122.28(d)(2)(v)}{C); emphasis added.
" vol. 55, Fed.Reg. 47990
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contributors. This is not a reasonable reading of the federa! regulation. in adopting this
regulation, U.S. EPA acknowledged that this Initial setection by MS4s was only a starting point
and that the mandate was to foliow where information and monitoring led:

“The oblect of [the requirements in 122.26(d)(2)(iv)(C)] is Initially to set priorities
for monitoring requirements. Then, if the sHuation requires controls can be
developed and inatituted. . . . the selection of facliities is only a means of setting
 priorities for faciitles for the development of municipal plans. § EPA agrees. . .
that there will be other facililles that are significant sources of pollutants and

shouid be addressed by municipaitties as soon as possible under management
programa.’

As early as 1883, the Executive Officer of the Los Angeles Water Board directed ail of the cities
regulated by the permit to implement facitity inspections of “auto repair shops, auto body shops,
auto parts and accessory shops, gasoline stations, and restaurants ™ The letter noted that the
BMP's listed therein constitute the minimum required for area-wide implementation, and that the
lst "is not an additional requirement, but incorparates BMPs already proposed by some
permittees.” Thus, it appears that the inspection requirements were, in fact, proposed by
permittees.” In any event, MEP is not limited 1o the sources and controls proposed by the
permittees. U.8. EPA Guidance documents make clear that MEP Tequires an ferative process,
where municipalities assess sources, conduct investigations, and improve their programs.*

- The Locsal Governments have 'the Authority to Levy Service Chames, Fees, or
Assessments o Pay for the Programs

The County and clties need not spend tax monies to comply with the Permit. They can and do
adopt fees from their residents and businesaes that fund their storm water programs. The City
of Los Angeies (the largest entity covered by tha permit, and which has not filed any test cialms)
adopted o fee ordinance, based on property assessments, fot implementation of the program.,
All of the municipalities have the ability 10 charge fees to businesses to cover inepection costs.
The cities’ trash collection responsibilities, which include placement of trash receptacies, are
also pald for through existing fees. Moreover, the trash receptacie requiremnents that are the
subject of the Test Claims are limited to public transit stops. Any additional costs associated

with trash removal at these transit stope, a servics dties already provide, could be bome by
transit users through higher transit fees.

The cities and the County have failed to show that they must use tax monies to pay for these
requirements. it is also clear that any “additional® costs that could concaijvably be considered
additional to the federal mandate wouid be de minimis and would not require payment from tax
monies. For example, it la assumed that most cities routinely place trash recaptacies at bus
stops. in fact, the claimants make no allegation of any increased costs from this requirement;

* Letter duted Juna 17, 1993, from Robart P. Ghirsll 1o Thomas A, Tikdemanson., Altachment 34,
¥ The issue of propaals by the parmitises Is discuissed betow.
® Ses,e.g. LS, EPA document on Evaluating the Efisciiveneas of Municipal Storm Water Programa.
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instead, they conflate any costs by listing “estimated trash receptacles, caich basin, andfor other
treatment devices — capital and installation costs."™ '

The County and cities bound by the permit requested the mandate and the Permit allows
alternatives in the manner of compliance. The County and cities jointly applied for the permit
and proposed a management plan that is consistent with many of the requirements in the
permit. Relavant portions of the Report of Waste Discharge that the County submitted are
attached. The entire Report of Waste Discharge Is avallable upon request. it is clear from
these attachments, which Include not only proposed programs but @ draft permi, that many of -
the programs subject {o the claims—including regutation of industrial and commercial sites, and
specifically restaurants and auiomobile-service businesses—were proposed in the permittees’
original plan submitted in Februery 2001, For exampie, the permitiees proposed that the permit
prohibit discharge of wash waters from gas stations, auto repair garages, and other automotive
service facilities.”™ In addition, the permittees proposed a requirement that they "visit*
automotive service and food service facifties every two years, and that they “revisit* facilities
and take enforcement action if there is evidence of continuing ilficit discharges.” The
permittees submitted a lengthy list of proposed BMPs that site inspectors should look for during
stte visits.”™ Whether the term Is “site visit" or "inspection,” it is clear that the permitiees
propesed the mandate. The permittees also proposed that the permit mandate frash collection
alongside, or in improved open channeis,”’

The permit was issued upon the joint request of all of the petiticners, with the County acting as
the isad. Where the County and 84 cities apply for a single area-wide permit, the permit writer

obviously is not required to write separate requirements for each entity and the County may be
presumed to speak for the whole,

The Programs are.not Mandates Pecyliar to Government

Finally, the NPDES permit program, and the storm water requirements specifically, are not
peculiar to local govermment. Industrial and construction facilities must also obtain NPDES
storm water permits. These permits, however, are more stringent than municipal permits
because the federal law requires that they mest more stringent technology-based standards and
that they altain strict compliance with water qualtty standards in recelving waters.'? As such,
the only difference between the municipal stonm water program and other storm water
requiremenits is that federal iaw provides separate, more lax requirements for the municipalities.

¥ Claim 03-TC-21, st p.2.

™ Report of Waste Discharge st RDO0D0Z8.
¥ 1d. at ROCDOORT.

" id, at RODDOZ73 — RODOD3E0.

% g, at RODOOO3E.

'™ Defanders of Widiife v. Browner, supre.
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The Water Boards’ implementation of federa| law reflects this dichotomy and the fact that the
municipalities recelve their own perm#t, as required by CWA section 402{p)(3)(B) does not
change the fact that storm water permit requirements are not peculiar to local government.

it ia the municipalities who operate MS4s and who discharge poliutants to surface waters, itis
the municipalities who must obtain permits and comply with those permits. Similarly, industrial
dischargers who discharge storm water runoff 1o waters of the United States must also obtain
and comply with permils. The state is not the discharger (except In those situations where state
agencies operates MS4s, such gs the Department of Transportation, where they are themselves

subject to permits), and the state s not uniquely shifting a new program or higher leve! of
service onto municipalities.™ ‘

Digcu t ntia
Dev n} Co 0 (Part 4.E)

Test claim 03-TC-21 claims subventlon of costs for the development construction program. It
did not, however, include any substartiation of this claim.

Public Agency Actlvities Program (Part 4.F 5 and 8)

conceming storm drain operation and streets and roads maintenance, while test claims 03-TC-
04 and 03-TC-20 are limited to the requiremerts to place trash receptacies &l transit stops and
to maintaln these receptacles. Test claim 03-TC-21, however, did not Include any
substantiation of this claim, apart from the discusslon of trash receptacies, above.

& Prohi 5 i r tions (Parts 1 and 2)

Test claim 03-TC-21 challenges the discharges prohibitions and recelving water limitations in
the Permit. Parts 1 and 2 contaln the basic prohibitions and requiremenrds for attaining
compliance with water quality standards through an iterative process. The whole of the claim is
that, *if enforced and read to literarily [sic] to require the City to prevent any and all sxceadarices
from urban runoff of all water quality standards or water quality objectives” the costs would b
excessive. The court in County of i os Angeles, supra, rejected this exaggeration of the permit's
terms and found the requirements to be entireiy reasonable, In addition, the Rancho
Cucemonge and Bullding Industry Association both upheld identical provisions and found them
to be reasonable and to be consistent with the minimum federal standard of MEP,

"™ Yhe State Water Board Issues » separaio peimii to the Depariment of Transportation, for both il municips!
activities (roads and freewsays) and Hs industrial fscilifios {construction and maintenance yartds), The permit |y
available st hitp:/hww RICTOORTOS Of aovistormwir/docs/caltrs itanse paf.
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Conclusion

For ali the reasons set forth above, the Test Claims rmust be dismlgsad, The Pemmit
requirements have already been upheld by the courts as refiecting the federal Clean Water
Act's requirements for municipal storm water permitting. The permit in its entirety, including the
Test Clalm provisions, reflects the federally mandated, federal minimum standard of reducing
pollutants to the “maximum extent practicable.” Further, the citles can pay for any costs
associated with the requirements by levying sarvice charges or fess. Finally, to the extent that
any portion of the claims would otherwise quailfy for subvention, they are de minimis and
therefors do not warrant subvention.

| certify and declare under penatty of perjury under the laws of the State of Cailfornia that the
foregoing Is true and corect and that this document was executed on April 18, 2008, at
Sacramento, Califarnia. . )

Sincerely,

m

beth Miller Jennings
Staff Counsei IV .

Office of Chief Counsel

State Water Resources Control Board
1001 | Strest, 22™ Fioor [95614)]

P.Q. Box 100

SBacramento, CA $5812-0100
Telephone: (818} 341-5175
Facsimile: [818) 341-5199

Attachments
cc.  Howard Gest, Esqg. Ms. Tracy Egoscue [via email only)
Burhenn & Gest, LLP Exscutive Officer
824 South Grand Avenue, Sulte 2200 Los Angeles Regionai Water Quality
Los Angeles, CA 90017 Control Board
320 West 4th Strest, Suite 200
Richard Montevideo, Esq. Los Angeles, CA 90013

Rutan & Tucker, LLP

611 Anton Boulevard, Suite 1400
P.C. Box 195D

Costa Mesga, CA 92628-1950

Continued on next page
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cc:  (Conlinued)

Ms. Caria Castaneds
Department of Finance (A-15)
915 L Street, 11th Floor
Sacramento, CA 55814

Michael J. Levy, Esq. [via emalil only}
Office of Chief Counsel

State Water Resources Control Board
1001 1 Street, 22 Floor [95814]

P.O. Box 100

Sacramento, CA 85812-0100

-23.

April 18, 2008

Ms. Dorothy Rice [via email only}
Executive Director

State Water Resources Control Board
1001 i Street, 25™ Floor {95814}

F.0Q, Box 2815

Sacramento, CA 95812-2815

Elizabeth Miller Jennings, Esq. [via emali on!
Office of Chief Counsel

State Water Resources Control Board

1001 | Street, 22™ Floor [95814}

P.Q. Box 100

Sacramento, CA ©§5812-0100

Interested Personsg List
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PROOF OF SERVICE

- L JEANNETTE L. BASHAW, declare that ] am over 18 years of age and not a party to the
within action. I am employed in Sacramento County at 1001 I Street, 22™ Flocr, Sacramento, California

55814. My mailing address is P.O. Box 100, Sacramento, CA 95812-0100. O this date, 1 served the
within documents:

LETTER TO COMMISSION ON STATE MANDATES DATED APRIL 18, 2008, REGARDING
STORM WATER POLLUTION CONTROL REQUIREMENTS, FILES 03-TC-04, 03-TC-19,
03-TC-20, 03-TC-21: RESPONSE TO TEST CLAIMS 03-TC-4, 03-TC-19, 03-TC-20, 03-TC-21

BY FACSIMILE: ! caused.a true and correct copy of the document to be transmitted
by a facsimile machine compliant with rule 2003 of the California Rules of Court to the
offices of the addresses at the telephone numbers shown on the service list.

X | BY HAND DELIVERY: T caused 2 true and correct copy of the document(s) to be
- | hend-delivered to the person{s) as shown.

BY OVERNIGHT MAIL TO ALL PARTIES LISTED: I am readily farniliar with
my employer’s practice for the collection and processing of overnight mail packages.
Under that practice, packages would be deposited with an ovemight mail carrier that

seme day, with overnight delivery charges thereon fully prepaid, in the ordinary course
of business. ‘

X | BY FIRST CLASS MAIL TO ALL PARTIES LISTED: I am readily familiar with
my employer’s practice for the collection and processing of mail. Under that practice,
envelopes would be deposited with the U.S. Postal Service that same day, with first class
postage thereon fully prepaid, in the ordinary course of business. I am aware that on
motion of the party served, service is presumed invalid if the postal cancellation date or
‘postage meter date is more than onc day afler the date of deposit for mailing shown in
this proof of service.

By placing a true copy thereof in separate, scaled cnvelopes addressed to:

See Exhibit A attached hereto and made a part hercof,

I certify and declare under penalty of perjury under the laws of the State of California that the
forcgoing is true and correct and that this document was executed on April 18, 2008, at Sacramento
California.

2 ]

QewrTe £ Boohes

JEANNETTE L. BASHAW




{viA HAND DELIVERY)

Paula Higashl, Exacutive Direclor
Comurission on State Mandates
980 Nirth Skeet, Sulte 300
Sacramento, CA 95814

Ma, Trscy Egoscue [vis small only]

Exacutive Officer

Los Angsles Regionat Watar Quallty
Conto! Board :

320 West 4th Street, Suile 200

Los Angeles, CA 90013

Michasl J. Levy, Esq. [vis amafl only]
Office of Thief Counssl

Stlate Water Resgurces Contro! Board
1001 ) Svreet, 22" Fioor [95814)

£.0. Box 100 -
Sacramento, CA 95612-0100

{VIA U.3, MAIL}

Jim Spano

Stete Controller's Office {B-08)
Division of Audils

300 Capitol Mall, Sulte 510
Sacramento, CA 95814

[VIA LS. MAIL)

David Weithouse

David Wellhouse & Associates, Inc.
175 Kisler Boulovard, Suba 121
Sacramento, CA $582€

{VIA U.B, MAJL)

Gien Everroad

City of Newport Beach

3300 Newport Boulevard

P.O. Box 1768

Nowport Baach, CA §2659-1768

{VIA U.9. MAIL)

Annsite Chinn

Cost Recovery Systems, inc.
705-2 Enst Bidwell Street, #2854
Foisom, CA 85630

{VIA U.B, MAIL}
Surgic Remiraz
Chty of Foster Chy/Estero
g Municipa! improvemant District
( 400 Lincoin Cantre Drive
- Foster Clty, CA 94404

EXHIBITA

{VIA U.3, RALL)

Howard Gaat, Exq.

Buthsnn & Gest, iLP

624 South Grand Avenue, Sulte 2200
Los Angeles, CA 80017

{VIA U.B. MAIL)

Cwria Castaneds

Department of Finance (A-15)
815 L Street, 12” Floor
Sacramento, CA 55814

Balsy Jenrings, Esq. {vis emall only]
Offics of Chisf Coungel

State Weter R;;prce: Canfro! Board
1001 | Strest, Floor [95814}

P.O. Box 100

Secramonto, CA 95812-01006

{VIA U.S, MAIL)

Clark Mosoley

Chty of El Monts

11333 Valley Boulovard

El Monte, CA 81721.3283

{VIA U3, MALL}

Allan Bordick

MAXIMUS

4320 Auboum Bouleverd, Sute 2000
Secramento, CA 655841

{(VIA U.B. MAIL)

Stave Simith

Steva Smith Enterprises, inc.
3323 Walt Avenua, #2981
Sacramento, CA 85821

{VIA U.S, MAJL)

Ginny Brummets

Stala Controller's Office (B-08)
Divislon of Accounting & Reporting
3301 C Sueet, Sulie 500
Sacramento, CA 95816

°o

(VIA U.S. MAIL)

Richard Montevideo, Esq.
Rutan & Tucker, LLP

811 Anton Boulevard, Sulle 1400
P.0. Box 1950

Costa Mesa, CA 92628-1850

M3, Dorothy Rice [via smaH onlyj
Exscutive Dimclor

State Watar Resources Control Board
1001 | Street, 25" Floor [95814]

P.O. Box 2815

Sacraments, CA 05812-2815

{VIA LS, MAIL,

Leonard Kaye, Exq.
County of Los 5
Audinr-Controllers Office

500 W. Tempia Streel, Room B03
Los Angalas, CA 90012

{VIA LS. MAIL)

Susan Geanacoy
Department of Finance {A-15)
P15 L Streat, Sults 1190
Sacramento, CA 95814

{VIA LS, RAIL)
. Scotl Nichols
Albarsz-Glasman & Clovin
13181 Crossmads Paroway North
 Suite 400
Chy of industry, CA 91746

(VIA U8 MALL)
Jullana F. Gmur
MAXIMUS

2380 Houslon Avenue
Clovis, CA 93611

{VIA U.8. MAIL)

Harmaet Barkachat

Maondate Resource Services
5325 Exkhom Boulevend, #307
Sacramento, CA 85542

{VIA U.3. MAL)

J. Bradiey Burgess

Public Resource Managemsnt Group
1380 Lead Hif Boulevard, Sulte 106
Roseville, CA 85661




