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SUBJECT

CONSIDERATION OF A PROPOSED ORDER RECONSIDERING AND AFFIRMING ORDER DENYING TEMPORARY CHANGE IN PLACE AND PURPOSE OF USE OF CLAIMED PRE-1914 WATER RIGHT

DISCUSSION

On September 20, 2002, in WR Order 2002-0010-DWR, the Chief of the Division of Water Rights (Division) denied a petition for temporary change filed by Ms. Dagny Grant involving a transfer of up to 1,015 acre-feet of water to instream use in the North Fork Tule River.  Ms. Grant claims a pre-1914 water right to water from the North Fork Tule River in Tulare County, and seeks to temporarily transfer it to fishery use in a two-mile reach of the river under Water Code sections 1725, et seq., and 1707.

The Division Chief denied the petition for change on two grounds.  On each ground, the Division Chief made a finding that he was unable to make a finding that is a prerequisite for approving a temporary change due to a transfer under Water Code section 1725.  One of the findings required under section 1725 that the Division Chief did not make is that the transfer involves only the amount of water that would have been consumptively used or stored by the water right holder in the absence of the temporary change.  The other finding, required under section 1727(b)(1), that the Division Chief did not make, is that the change would not injure any other legal user of the water.

On December 2, 2002, the State Water Resources Control Board (SWRCB) adopted Order WRO 2002-0015, which grants reconsideration of WR Order 2002-0010-DWR and requires the SWRCB to complete its reconsideration of the merits of WR Order 2002-0010-DWR by no later than February 28, 2003.

The proposed order reconsiders and affirms WR Order 2002-0010-DWR.  The proposed order affirms both grounds for denying the petition for change.  It finds that based on the evidence in the record, the SWRCB cannot make the finding required by Water Code section 1725 that the transfer will only involve the amount of water that would have been consumptively used or stored by the water right holder in the absence of the temporary change.  Further, it finds that the evidence does not support a finding that there will be no injury to another legal user of the water because of the proposed transfer.  This second finding is based on evidence that the water right the petitioner seeks to transfer has been forfeited for nonuse.

POLICY ISSUE

Should the SWRCB adopt the proposed order reconsidering and affirming WR Order 2002-0010-DWR, which denies the petition for temporary change in place of use and purpose of use of the claimed water right?

FISCAL IMPACT

None.

RWQCB IMPACT

None.

STAFF RECOMMENDATION

Staff recommends that the SWRCB adopt the proposed order.
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ORDER RECONSIDERING AND AFFIRMING 

WR ORDER 2002-0010-DWR DENYING TEMPORARY CHANGE
1.0
INTRODUCTION
This order reconsiders and affirms the denial of a petition for temporary change of place of use and purpose of use of a claimed pre-1914 water right.  The petitioner for change, Ms. Dagny Grant (petitioner), filed the petition for temporary change on June 25, 2001.  The petitioner claims a pre-1914 water right to water from the North Fork Tule River in Tulare County, and seeks to temporarily transfer it to fishery use in a two-mile reach of the river adjacent to her property, under Water Code sections 1725, et seq., and 1707.  On September 20, 2002, in WR Order 2002-0010-DWR, the Chief of the Division of Water Rights (Division Chief) denied the petition for temporary change involving a transfer of up to 1,015 acre-feet of water to instream use in the North Fork Tule River.  In response to the denial, the petitioner filed a petition for reconsideration, alleging errors in law and in the evaluation of the evidence.  On December 2, 2002, in WR Order 2002-0015, the State Water Resources Control Board (SWRCB) granted reconsideration.  The order granting reconsideration made no judgment on the merits of the petition.  It set a schedule for issuing a final order addressing the merits.

2.0
BACKGROUND
The petitioner claims a right to 100 miners inches of water (2.0 cubic feet per second [cfs], based on the southern California standard for miners’ inches).  Based on her Statement of Water Diversion and Use No. S015151, filed concurrently with her petition for change on June 25, 2001, the petitioner claims that owners of the Battle Mountain Ranch (Ranch), which she now owns, have diverted this water from the North Fork Tule River under a claimed pre-1914 right since 1880 to irrigate 90 acres of pasture and for stock watering.  The petitioner seeks to transfer 1.5 cfs of the water, which is approximately 1,015 acre-feet (af), to instream use.  The proposed temporary place of use of the transferred water would be a two-mile reach of the river adjacent to the Ranch.

The waters of the Tule River and all of its tributaries have been declared fully appropriated under SWRCB Order WR 98-08 (Declaration of Fully Appropriated Stream Systems).  The Ranch’s water use from the North Fork Tule River is identified in Department of Water Resources Bulletin 94-1 (1964).

The Division Chief  denied the petition for change on two grounds, both of which were based on the absence of evidence to support a finding that is prerequisite to approving a temporary change under section 1725.  First, the Division Chief was unable to make the finding required under Water Code section 1725, for a temporary change due to a transfer, that the transfer involves only the amount of water that would have been consumptively used or stored by the water right holder in the absence of the temporary change.  The basis for this determination is that the petitioner has no current physical means of diverting the water for consumption in the absence of the temporary change.
  Second, the Division Chief was unable to make another finding, required under section 1727(b)(1), that the change would not injure any legal user of the water.  The basis for this determination is that evidence in the record shows that the claimed pre-1914 water right sought to be transferred may have been forfeited for nonuse, making any approval of a change potentially harmful to other water right holders from the North Fork Tule River.

3.0
USE OF THE WATER IN THE ABSENCE OF THE TEMPORARY CHANGE
The Division Chief was unable to make the required finding under Water Code section 1725 that the transfer will only involve the amount of water that would have been consumptively used or stored by the permittee or licensee in the absence of the proposed temporary change.  Section 1725 defines “consumptively used” as meaning “the amount of water which has been consumed through use by evapotranspiration, has percolated underground, or has been otherwise removed from use in the downstream water supply as a result of direct diversion.”

Due to the current lack of a diversion structure to divert the water that is the subject of the petition for temporary change, the Division Chief was unable to make the above finding.  A temporary transfer is a transfer for a period of one year or less.  (Wat. Code, § 1728.)  Petitioner has no physical means to divert the water and no plans to construct such a facility.  Further, construction of a diversion structure from start to finish, including design work, regulatory applications and approvals, and physical construction, could consume the entire term of a one-year temporary transfer.

The petitioner and Environmental Defense argued that it is not good policy to require the existence of a diversion structure as a prerequisite to converting an appropriative consumptive water right to instream use.
  The SWRCB agrees with this contention in cases where the proposed change is permanent or long-term and the procedural safeguards associated with a longer-term change are available, as would be the case under Water Code sections 1702, et seq., or 1735, et seq.  In the case of a temporary change involving a transfer under section 1725, et seq., however, we disagree with this contention, both because of the statutory language and because ignoring this procedural safeguard would be bad policy under the circumstances.  Because section 1725, et seq., is an expedited review process for temporary changes due to transfers, it includes limitations to prevent the expedited change from causing injury to other legal users of the water or unreasonable effects to fish and wildlife.  By limiting temporary changes due to transfers to water that otherwise would be consumptively used or stored, section 1725 ensures that the petitioner can not, due to the expedited processing involved, cause injury.  A particular concern is that a temporary change does not transfer “paper water.”  The transfer of “paper water” tends to be at the expense and injury of other water right holders.  In the present circumstances involving a temporary change due to a transfer, there was no hearing required, and the change, if approved, would be exempt from the requirements of the California Environmental Quality Act (Wat. Code, § 1729).  These abbreviated procedures could provide inadequate protections for other water right holders and the environment without the additional safeguards, including the instant requirement that the water would be consumed if it were not transferred.  The SWRCB cannot make the finding required by section 1725 based on the evidence in the current record, and on this basis cannot approve the petition.

4.0
WOULD THE PETITIONER TRANSFER A VALID WATER RIGHT?

Several parties objected to the proposed transfer on the basis that the pre-1914 water right that the petitioner seeks to transfer has been forfeited due to nonuse.  The SWRCB is not authorized under Water Code section 1707 to approve a transfer of a water right that does not exist.  Under section 1707, subdivision (b)(1), the SWRCB can approve a transfer only if it “will not increase the amount of water the person is entitled to use.”  If the right does not exist due to forfeiture or any other reason, then the proposed transfer cannot be approved because it would increase the amount of water the person could use.

Further, if the water right has been forfeited, there could be injury to other legal users of the water if the SWRCB approved the transfer.  This is particularly a concern on the North Fork Tule River, since the river is fully appropriated, and any new use of the water can deprive a junior water user of a water supply.  The petitioner has sought to avoid the potential for injury to other water users by confining the instream transfer to a two-mile reach of the river adjacent to the Ranch.  This, however, appears to minimize the value of the proposed transfer for fish protection, since the flow could diminish from other uses immediately downstream of the Ranch.  The petitioner argues that the right has not been forfeited and remains valid.

4.1
The Law of Forfeiture as Applied to Pre-1914 Water Rights
“Forfeiture” is defined in Merriam-Webster’s Collegiate Dictionary, tenth edition, as “1:  the act of forfeiting:  the loss of property or money because of a breach of a legal obligation  2:  something (as money or property) that is forfeited.”  (Emphasis added.)

A failure to use water under a pre-1914 water right for a period of five years results in a forfeiture of the right.  (Wat. Code, § 1240; Smith v. Hawkins (1895) 110 Cal. 122 [42 P. 453]; Erickson v. Queen Valley Ranch Co. (1971) 22 Cal.App.3d 578  [99 Cal.Rptr. 446].)  Smith v. Hawkins is the first California case that stands for the principle that five years of nonuse will forfeit a water right.

4.1.1
The Legal Precedents

Petitioner argues that under Smith v. Hawkins the only period that can be considered in deciding whether or not a forfeiture has occurred is the five years immediately prior to the commencement of a proceeding to determine forfeiture.  In effect, petitioner is arguing that a water right is only forfeited if a court so orders, and not by operation of law.  Alternatively, petitioner argues that a forfeited water right can spring back to life if the previous water right holder recommences using the water.  We disagree with both theories, as explained below.

4.1.1.1
The Forfeiture Period
First, Smith v. Hawkins does not hold that the only five-year period applicable to forfeiture is immediately before the filing of litigation over the right.  The facts in Smith v. Hawkins are that the plaintiffs who sued to quiet title to the forfeited water right and their successor in interest had not used the water right during “a period of 5 years and more next before the commencement of the action. . . .”  This was the factual basis for the court’s finding of forfeiture, since the minimum period is five years.  This does not, however, mean that the court’s holding agrees with the petitioner regarding the applicable law.
  The court’s holding on the law is simply that it takes five years to forfeit a water right.  (Smith v. Hawkins, supra, at 42 P. 453, 454.)  This holding is based on the court’s interpretation of Civil Code section 1411 (repealed).

Water Code section 1240 is the successor of Civil Code section 1411.  The text of Water Code section 1240 appears substantively unchanged, as it tracks the court’s description of the 1895 version of Civil Code section 1411.  The court interpreted Civil Code section 1411 using an analogy to the laws dealing with prescriptive title.  Since a prescriptive title can be acquired after five years of adverse possession, and likewise can be lost after five years of nonuse, this time period also should apply to a water right.  Based on its analysis, the court held that the plaintiffs had forfeited their water right, and therefore the court refused to quiet title for the plaintiffs.

Water Code section 1240, which currently applies to forfeiture of pre-1914 water rights, provides:

“The appropriation must be for some useful or beneficial purpose, and when the appropriator or his successor in interest ceases to use it for such a purpose the right ceases.”  (Wat. Code, § 1240.)

The court stated, regarding section 1411:

“Section 1411 of the Civil Code declares that the appropriation must be for some useful or beneficial purpose, and, when the appropriator or his successor in interest ceases to use it for such a purpose, the right ceases.  This section deals with the forfeiture of a right by nonuser alone.  We say nonuser, as distinguished from abandonment.  If an appropriator has, in fact, abandoned his right, it would matter not for how long a time he had ceased to use the water; for, the moment that the abandonment itself was complete, his rights would cease and determine.  Upon the other hand, he may have leased his property, and paid taxes thereon, thus negativing the idea of abandonment, as in this case, and yet may have failed for many years to make any beneficial use of the water he has appropriated.  The question presented, therefore, is not one of abandonment, but of nonuser merely, and, as such, involves a construction of section 1411, Civ. Code.  That section, as has been said, makes a cessation of use by the appropriator work a forfeiture of his right, and the question for determination is, how long must this nonuser continue before the right lapses?  Upon this point the legislature has made no specific declaration, but, by analogy, we hold that a continuous nonuser for five years will forfeit the right.”  (Smith v. Hawkins, supra, at 42 P. 453, 454; emphasis added.)

The Erickson case, which petitioner also relies upon, also does not support the petitioner’s argument.  In Erickson, the evidence of potential forfeiture was between 1956 and 1965.  The Erickson decision, issued in 1971, made no reference to any need for five years of nonuse immediately before the litigation.  If the five years had to be immediately before the litigation was filed, a plaintiff like those in Smith v. Hawkins or in Erickson seeking to quiet title would need only to wait a while in order to undo forfeiture before suing a subsequent water right holder to quiet title.  Further, it is illogical, given the meaning of forfeiture, to say that property is forfeited, if the exact same property can be returned to its former owner simply by using it.  If this were correct, a judgment of forfeiture would be meaningless; the water user could revive the water right simply by using the water again.

Based on the plain language of Water Code section 1240 and former Civil Code section 1411, interpreted in Smith v. Hawkins, forfeiture occurs by operation of law.  Further, it is clear that the Legislature knows how to write a law that requires a formal finding before a water right is lost for nonuse.  Water Code section 1241,
 which immediately follows section 1240 in the Water Code, accomplishes exactly this result with respect to water right permits.  Accordingly, a court can confirm whether forfeiture has occurred, but a court does not effectuate forfeiture.  Section 1241 provides:

“When the person entitled to the use of water fails to use beneficially all or any part of the water claimed by him, for which a right of use has vested, for the purpose for which it was appropriated or adjudicated, for a period of five years, such unused water may revert to the public and shall, if reverted, be regarded as unappropriated public water.  Such reversion shall occur upon a finding by the board following notice to the permittee and a public hearing if requested by the permittee.”  (Wat. Code, § 1241; emphasis added.)

Although the practical result before 1914 of resuming water use after a lapse may have been to establish a new water right, a forfeited water right itself cannot be revived.
  Since 1914, a water user cannot establish a new water right simply by diverting and using water.  Under Water Code section 1225, the exclusive method of obtaining a new appropriative water right is by complying with the provisions in Division 2 of the Water Code.  Under these provisions, only the SWRCB can authorize a new appropriative water right.  The California Supreme Court has confirmed that this is the exclusive method of obtaining a new appropriative water right.  (People v. Shirokow (1980) 26 Cal.3d 301 [162 Cal.Rptr. 30].)

4.1.1.2
The Recommencement of Use Theory
Second, regarding petitioner’s “recommencement of use” argument, the court in Smith v. Hawkins specifically rejected this concept.  The court stated:

“Considering the necessity of water in the industrial affairs of this state, it would be a most mischievous perpetuity which would allow one who has made an appropriation of a stream to retain indefinitely, as against other appropriators, a right to the water therein, while failing to apply the same to some useful or beneficial purpose.  Though, during the suspension of his use, other persons might temporarily utilize the water unapplied by him, yet no one could afford to make disposition for the employment of the same involving labor or expense of any considerable moment, when liable to be deprived of the element at the pleasure of the appropriator, and after the lapse of any period of time, however great.”

Accepting the recommencement of use theory proposed by the petitioner would be bad policy.  Allowing a forfeited water right to recommence with the same priority, no matter how much time had passed, would be an economic disincentive for anyone to attempt a new appropriation.  More importantly, it is contrary to Water Code section 1202(b), which declares that unused water formerly appropriated under a pre-1914 right is unappropriated water.

4.2
The Available Evidence Supports the Existence of a Forfeiture
In two periods, the claimed pre-1914 right to appropriate water from the North Fork Tule River may have been forfeited.  The first of these periods is between 1972 and 1989.  The second period is between 1995 and June 25, 2001, when the petitioner filed the current petition.  The evidence in the record supports a finding that the water right was forfeited due to nonuse of water under this claim of right between 1972 and 1989.

Commencing in 1967, the point of diversion of water for the Ranch was a joint diversion facility for the Dennison Ditch and the Dillon Ditch.  The sole purpose of the Dillon Ditch is to deliver water to the Ranch.  Information in the files of the Division of Water Rights shows that between 1972 and 1989, when the petitioner purchased the Ranch, there is no evidence that water was delivered to the Ranch via the Dillon Ditch.  Further, the flume that conveyed water from the Dennison Ditch to the Dillon Ditch and onto the Ranch was in disrepair when the petitioner bought the Ranch in 1989.  The file contains definite statements in letters from interested parties who claim to have knowledge of the history of the ditch, claiming that the Dillon Ditch did not convey water to the Ranch since before 1980, until the petitioner took measures to divert water into the ditch in the early 1990’s.  Mr. Drumm asserts that since 1967 the Dennison Ditch was never large enough to carry both the 144 miners’ inches of Dennison water and the 100 miners’ inches of Dillon water, but could handle only 144 miners’ inches.  He states that any water put into the Dillon Ditch from the Dennison Ditch after 1967 was part of the 144 inches.  Mr. Otter states that the Dillon Ditch has not been used at least since 1980, and that the petitioner’s efforts to divert water in the early 1990’s were unsuccessful due to an air block that prevented the water from reaching the Ranch.  Mr. Phillips states that the flume to the Dillon Ditch fell into disrepair after 1971, and that it took no water.  The petitioner has provided no evidence or record of actual use of water diverted to the Ranch via the Dillon Ditch between 1972 and 1989.  Further, no other material submitted to the SWRCB documents use of water on the Ranch under the asserted pre-1914 right during the 1972 through 1989 period.

The petitioner asserts that the Dillon Ditch water must have been diverted from the river between 1972 and 1989, as there was no means at the time to restrict the diversion of water from the river to less than the capacity of the diversion weir.  Because the flume was unavailable to convey water to the Dillon Ditch and thence to the Ranch, the petitioner speculates that the previous owner of the Ranch may have used the Ranch’s water within the Dennison Ditch area on his other landholdings.  If, in fact, the previous owner used his water right at a different place of use, that fact would mean that he changed the place of use of the water right.  It is possible for a pre-1914 water right holder to change the place of use of the water right if others are not injured by the change.  No approval is needed from the SWRCB to make such a change in a pre-1914 right.  If, however, the previous owner did change the place of use and did not specifically convey the water right in writing to the petitioner, then the petitioner would not have any remaining non-forfeited pre-1914 water right of the previous owner.  In the absence of a written conveyance of the water right, if the water right was not appurtenant to the Ranch at the time of the Ranch’s transfer to the petitioner, it would belong to whoever now owns the property to which the water was transferred.

The petitioner admits that she has not taken water under the claimed pre-1914 right for consumptive use since 1995.  Between 1995 and 1999, however, the petitioner was in litigation over the Dennison Ditch Company’s right to install a pipe over her property.  The conclusion of the litigation was an agreement that terminated the petitioner’s contractual right to use part of the capacity of the Dennison Ditch water diversion and ditch system, and the Dennison Ditch water users limited their diversion to 144 miners’ inches and withdrew their claim with the SWRCB that the petitioner had lost her water right.
  The existence of the dispute might provide a basis for arguing that, during the dispute, she did not progress toward forfeiture of any water right she may have that uses the Dennison Ditch point of diversion.  Since concluding the dispute, she has filed the current change petition and an earlier change petition that she later withdrew.  Again, it could be argued that these actions represent a diligent effort to continue using her claimed water right.

The petitioner and the parties objecting to the temporary change disagree regarding the facts.  The petitioner has not provided actual records of water use.  The objecting parties state that there was no use of river water taken through the Dillon Ditch for more than five years between 1972 and 1989.  Based on the available evidence, it appears likely that the claimed pre-1914 water right has been forfeited.  If the water right has been forfeited, the SWRCB is not authorized to approve a temporary change to instream uses, because that would allow use of water in excess of the petitioner’s water right.  (Wat. Code, § 1707, subd. (b)(1).)

If the SWRCB approved the temporary change, any pre-1914 water right held by the petitioner would revert to the petitioner at the end of the temporary change.  (Wat. Code, § 1731.)  Petitioner could then transfer the water to consumptive use under Water Code section 1706.  Under section 1706, no SWRCB approval is required to transfer a pre-1914 water right.  Further, a change approved under section 1707, subdivision (b), must be in the public interest.  The public interest would not be best served if the potential future buyers of the water were to incorrectly assume that SWRCB approval of the temporary change was equivalent to a finding by the SWRCB that the claimed right is valid, in circumstances where the water being transferred may well be the subject of another person’s appropriative water right.  If the water right is valid, the water could be transferred to other consumptive water users, either locally or in distant locations.  If it is not valid, and it is transferred in the future to consumptive use, the transfer would deprive the current water right holders of the water to their injury, particularly in light of the fact that the river is fully appropriated.  Under the facts presented, the SWRCB finds that the petitioner has not met the burden of establishing that she has a valid water right to transfer.  Because there is no substantial evidence that petitioner has a valid water right to transfer, the SWRCB cannot approve the petition.

ORDER

IT IS HEREBY ORDERED that, upon reconsideration, WR Order 2002-0010-DWR denying the temporary change is affirmed.

CERTIFICATION

The undersigned, Clerk to the Board, does hereby certify that the foregoing is a full, true, and correct copy of an order duly and regularly adopted at a meeting of the State Water Resources Control Board held on January 22, 2003.
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ABSENT:




ABSTAIN:






D R A F T


Maureen Marché


Clerk to the Board

�  If the petitioner had filed the petition for change under either section 1702, et seq., or section 1735, et seq., there would be no statutory requirement that the water could be otherwise used.  But, since the petitioner filed this petition under section 1725, et seq., as a temporary change (one year), the Division Chief must find that the water would have been used or stored by the water right holder in the absence of the change.  On the facts presented, the Division Chief was unable to make this finding.  Section 1725 contains this limitation apparently because section 1725, et seq., provides for expedited processing, including an exemption from the California Environmental Quality Act, and does not require a hearing unless the petitioner agrees to a hearing.


�  Water Code section 1725 does not specifically require that there be a diversion structure, but the petitioner must establish that the water would have been consumptively used or stored in the absence of the petitioned change.  (See also Wat. Code, § 1726(e); SWRCB Order 99-12 at pp. 14-15.)  The petitioner has not met this burden.


�  Under the petitioner’s theory, a new appropriator such as the defendant in Smith v. Hawkins could only attain seniority over a former appropriator if the former appropriator sues the newer appropriator to quiet title before the former appropriator recommences use of the water.


�  WR Order 2002-0010-DWR appears to state that Water Code section 1241 may be applicable to the loss of a pre-1914 water right.  Section 1241 addresses reversions of water rights, and applies by its current terms only to permits.  (It also applies to licenses, because a license is based on completion of the project as authorized by the permit.  (See SWRCB Order WR 88-25.))  Similar text was enacted in the 1913 Water Commission Act and amended in 1917.  The 1943 Code Commission notes indicate uncertainty as to whether section 1241 applies only prospectively or also retrospectively.  Under the text of this section between 1917 and 1980, a water right would revert to unappropriated status automatically if the water were not used for three years.  Under the text of section 1241 before 1980, if it applied to pre-1914 water rights, the petitioner’s claimed pre-1914 water right may have reverted between 1971 and 1980.  If it reverted at that time, a more junior water right holder may be relying on that water.


�  Before 1914, a water user who had forfeited a water right needed only to start using the water again to establish a new right.  Such a new water right commenced before 1914 would have a later priority than the original pre-1914 right, but before 1914 a water user could commence a new water right simply by diligently pursuing the appropriation, assuming that any intervening appropriators had not acquired enough water rights to make water unavailable for the new right.  (See Civ. Code, § 1415.)


�  The withdrawal of the Dennison Ditch claim that the petitioner’s claimed water right had been lost does not mean that a water right now exists; it means simply that the Dennison Ditch Company is not maintaining the claim.
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