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  STATE WATER RESOURCES CONTROL BOARD

WORKSHOP SESSION--DIVISION OF WATER QUALITY

JULY 7, 2004

ITEM 7
SUBJECT

CONSIDERATION OF A RESOLUTION APPROVING AN AMENDMENT TO THE SAN FRANCISCO BAY BASIN WATER QUALITY CONTROL PLAN TO UPDATE WATER QUALITY OBJECTIVES AND NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM (NPDES) IMPLEMENTATION PROVISIONS 

DISCUSSION

The San Francisco Bay Regional Water Quality Control Board (Regional Board) adopted a revised Water Quality Control Plan for the San Francisco Bay Region (Basin Plan) under Resolution No. 95-76 on June 21, 1995. The revised Basin Plan was approved by the State Water Resources Control Board (SWRCB) on July 20, 1995, by the Office of Administrative Law (OAL) on November 13, 1995, and by the U.S. Environmental Protection Agency (USEPA) on May 2, 2000.

Background

The previous Basin Plan, adopted by the Regional Board in 1986 and 1987, and approved by SWRCB in 1987, contained water quality objectives for arsenic, cadmium, chromium, copper, cyanide, lead, mercury, nickel, silver, PAHs, and zinc.  These objectives applied upstream of San Pablo Bay (nominally freshwater objectives) or downstream of Carquinez Straits (nominally saltwater objectives).  Objectives for the metals were set at total recoverable metals rather than as dissolved metals.

The 1995 Basin Plan retained the same numeric objectives, but applied the salt and fresh water objectives based on their salinity.  

The 1992 USEPA promulgation of National Toxics Rule (NTR) included for “waters of San Francisco Bay upstream to and including Suisun Bay and the Sacramento-San Joaquin Delta” (40 CFR 131.36 (c)(10)) salt and fresh water criteria for cyanide, and fresh water criteria for selenium and trivalent chromium.

In May 2000, USEPA promulgated the California Toxics Rule (CTR) for the above pollutants using a different definition of salt and fresh water, and as ‘dissolved’ rather than ‘total’ metals.  The CTR promulgated around the region’s 1986 Basin Plan (40 CFR 131.38(b)(10) footnote b., which reads: “Criteria apply to California waters except for those waters subject to objectives in Tables III-2A and III-2B of the San Francisco Regional Water Quality Control Board’s 1986 Basin Plan”), rather than around the 1995 Basin Plan.

This situation has resulted in an excessive level of complexity:

Portions of the CTR criteria apply in scattered parts of the Region, for example:

· Saltwater criteria for these constituents apply upstream of the Carquinez bridge; 

· Freshwater criteria apply in the rivers, sloughs, and creeks draining to the central and south San Francisco Bay; and

· Fresh and salt water criteria for the above constituents apply south of the Dumbarton, except for copper and nickel, which are site-specific objectives.

Derivation of effluent limitations for NPDES discharges can be intricate.  For example, effluent limits for estuarine discharges are based on the more stringent of the salt or freshwater objectives.  Therefore, for the above listed pollutants, the applicable objectives for estuarine dischargers upstream of the Carquinez bridge are the more stringent of freshwater Basin Plan objectives and saltwater CTR criteria.  For estuarine dischargers downstream of the bridge, the applicable objectives are the more stringent of freshwater CTR criteria and marine Basin Plan objectives.  The CTR definitions of salt and fresh water apply where CTR criteria apply; the 1995 Basin Plan definitions of marine, estuarine, and fresh water apply where Basin Plan objectives apply.  For all other priority pollutants, the CTR applies. 

Proposed Amendment

On January 21, 2004, the Regional Board adopted Resolution No. R2-2004-0003 (Attachment) amending the Basin Plan to adopt updated water quality objectives and NPDES implementation provisions.  The amendment consists of four parts; 

· Revision A adopts the CTR criteria in lieu of existing Basin Plan objectives for eight pollutants: arsenic, cadmium, chromium (IV), copper, lead, nickel, silver, and zinc.  The Basin Plan objectives for mercury and PAHs are being retained because the CTR does not include criteria for the protection of aquatic life for these two pollutants.  The site-specific objectives for copper and nickel in the lower South San Francisco Bay are also retained.  The amendment incorporates reference to the pre-empting NTR cyanide and selenium criteria; 

· Revision B incorporates revised definitions of marine, estuarine and fresh waters consistent with CTR definitions; 

· Revision C updates Basin Plan NPDES implementation provisions to be consistent with the SWRCB “Policy for Implementation of Toxics Standards for Inland Surface Waters, Enclosed Bays, and Estuaries of California” (SIP);  

· Revision D removes out-dated language, re-organizes, corrects, clarifies, and updates text.

Numerically, some CTR objectives are more stringent, some the same, and some less stringent than the current objectives.  However, since they are applied as dissolved rather than total metals, they provide the same level of water quality protection.  Taken as a whole, the package of amendments will not significantly alter dischargers’ ability to comply with effluent limits.  In most cases, there will be no effect on compliance, some cases the new effluent limits will reduce the current probability of violations, and in a few cases the amendments will result in more stringent effluent limits which may necessitate Regional Board adoption of interim effluent limits, or an examination of site-specific translators in accordance with SIP provisions.  New wastewater treatment methods or facilities will not be needed as a result of these amendments.

The amendment was not controversial at the Regional Board.  It will result in a markedly simplified set of water quality objectives, definitions, and application provisions.  Criteria and the application of the criteria will be consistent throughout the State.  However, that consistency will only exist until USEPA revises the CTR.  Whenever USEPA next updates the federal criteria for the new criteria to be applicable throughout the San Francisco Bay region, a separate Basin Planning process will still need to be conducted to re-establish regionwide consistency.  In anticipation of this occurring, Regional Board staff requested that USEPA remove footnote “b” from the CTR as soon as feasible.  By letter dated September 10, 2003, Alexis Strauss, Director of the Water Division, stated that USEPA was agreeable to removing the footnote and hoped to do so when USEPA amends the CTR to incorporate new human health mercury criteria and aquatic life cadmium criteria.

POLICY ISSUE

Should SWRCB approve the amendment to the Basin Plan in accordance with the Staff Recommendation below?

FISCAL IMPACT
Regional Board and SWRCB staff work associated with or resulting from this action can be accomplished within budgeted resources. 

RWQCB IMPACT

Yes, San Francisco Bay Regional Board.

STAFF RECOMMENDATION

That SWRCB: 

1. Approves the amendment to the Regional Board Basin Plan to update water quality objectives and NPDES implementation provisions as adopted by the Regional Board under Resolution No. R2-2004-0003 (Attachment).

2. Authorizes the Executive Director or designee to transmit the amendment and administrative record for this action to OAL and USEPA for approval. 

Attachments:  Revisions A, B, C, D
Policy Review:   ________​​​​______

Fiscal Review:   ______________

Legal Review:    ______________

STATE WATER RESOURCES CONTROL BOARD

RESOLUTION NO. 2004-

APPROVING AN AMENDMENT TO THE SAN FRANCISCO BAY BASIN 

WATER QUALITY CONTROL PLAN TO UPDATE WATER QUALITY 

OBJECTIVES AND NATIONAL POLLUTANT DISCHARGE 

ELIMINATION SYSTEM (NPDES) IMPLEMENTATION PROVISIONS

WHEREAS:

1. The San Francisco Bay Regional Water Quality Control Board (Regional Board) adopted a revised Water Quality Control Plan for the San Francisco Bay Region (Basin Plan) under Resolution No. 95-76 on June 21, 1995, which was approved by the State Water Resources Control Board (SWRCB) on July 20, 1995, by the Office of Administrative Law (OAL) on November 13, 1995, and by the U.S. Environmental Protection Agency (USEPA) on May 2, 2000.

2. On January 21, 2004, the Regional Board adopted Resolution No. R2-2004-0003 (Attachment) to amend the Basin Plan to revise water quality objectives for arsenic, cadmium, chromium, copper (freshwater only), lead, nickel, silver and zinc; and to revise definitions of fresh, estuarine, and marine waters to be consistent with the federal California Toxics Rule (40 CFR 131.38).  The amendment also incorporates provision of the SWRCB “Policy for Implementation of Toxics Standards for Inland Surface Waters, Enclosed Bays, and Estuaries of California,” removes superseded and obsolete implementation provisions, and updates and clarifies text.  
3. Regional Board staff prepared documents and followed procedures satisfying environmental documentation requirements in accordance with the California Environmental Quality Act and other State laws and regulations.

4. The Regional Board found that the proposed water quality objectives are fully protective of the most sensitive aquatic life beneficial uses.

5. The Regional Board considered California Water Code section 13241 factors in establishing the water quality objectives and found that minimal economic impacts would result from the proposed amendment.  The Regional Board further found that since the proposed water quality objectives are currently being met in the receiving waters, no additional treatment measures are necessary.

6. The Regional Board found that the amendment would be consistent with the State Antidegradation Policy (SWRCB Resolution No. 68-16).

7. A Basin Plan amendment does not become effective until approved by SWRCB and until the regulatory provisions are approved by OAL and surface water standards are approved by USEPA.  
THEREFORE BE IT RESOLVED THAT:

SWRCB:

1. Approves the amendment to the Regional Board Basin Plan to update water quality objectives and NPDES implementation provisions as adopted by the Regional Board under Resolution No. R2-2004-0003 (Attachment). 

2. Authorizes the Executive Director or designee to transmit the amendment and administrative record for this action to OAL and to USEPA for approval.

CERTIFICATION

The undersigned, Clerk to the Board, does hereby certify that the foregoing is a full, true, and correct copy of a resolution duly and regularly adopted at a meeting of the State Water Resources Control Board held on July 22, 2004.





_____________________________________





Debbie Irvin





Clerk to the Board
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