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State Water Resources Control Board
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Executive Officer

DATE:
July 14, 2004

SUBJECT:
UPDATE ON REGIONAL WATER BOARD ACTIVITIES TO RESPOND TO STATE BOARD WATER QUALITY ORDER NO. 2002-0004 AND 2002-0019. 

_______________________________________________________________________

Update Summary:

Since our last report in January 2004, the Regional Board has issued a Request for a Report of Waste Discharge for the North Fork of Elk River and Freshwater Creek.  We anticipate that these will be our first watershed-wide WDRs.  Pacific Lumber continues to make progress on the three Clean up and Abatement Orders issued to them.  Additionally they have cooperated with us by sharing water quality data on Elk River and developing clean up plans for Bear, Jordan and Stiz Creeks.

Extensive water quality monitoring is underway and progress continues on the TMDLs, though contracting problems have delayed the target completion date.

Background:

In January of 2002, the State Water Resources Control Board issued Water Quality Order (WQO) No. 2002-0004, in response to a petition filed by the Humboldt Watershed Council, regarding five watersheds in Humboldt County (Elk River, Freshwater Creek, Bear Creek, Stitz Creek and Jordan Creek) where Pacific Lumber Company (Palco) is harvesting forestlands. The WQO directed the North Coast Regional Water Quality Control Board (Regional Board) to expedite TMDL development in the watersheds and take other appropriate actions.

Subsequently, the State Board issued WQO No. 2002-0019, which contained additional directives to the Regional Board.  The Regional Board last updated the State Board on these matters last January, as required by State Board Orders.  The following update is to satisfy the requirement for ongoing updates set out in both WQO No. 2002-0004 and WQO 2002-0019, and specifically Provision 3 of WQO No. 2002-0019, which specifies the types of information which should be included in these periodic updates:

"The Regional Board’s periodic progress reports to the State Board required under Order WQO-2002-0004 shall include: (1) information on any proposed or ongoing timber harvest operations by any party in the watersheds of Elk River, Freshwater Creek, Bear Creek, Stitz Creek and Jordan Creek; (2) information regarding reports of waste discharge required by the Regional Board for ongoing or proposed timber harvest operations in those watersheds pursuant to applicable provisions of the Basin Plan; and (3) information on the status of any waste discharge requirements issued or proposed to be issued on ongoing or proposed timber harvest operations in the specified watersheds. 
At the Regional Water Board meeting in December 2003, the Board adopted six motions to direct staff’s actions in the five watersheds. This report is keyed to those motions.

Update:

Motion 1

The Board concludes that additional Regional Water Board regulatory and non-regulatory actions, beyond the current program…, are necessary to address the water quality impacts due to rate and scale of land disturbing activities in the Five Watersheds.  

Motion 2

The Board directs that staff shall require submittal of reports of waste discharge, leading to WDRs, on a watershed or segment basis, with larger mitigation ratios as appropriate in Elk River and Freshwater Creek.  Sufficient notice shall be given to allow adequate time for preparation of environmental documentation.

On June 17, 2004, the Executive Officer sent a letter to the Pacific Lumber Company (Palco) requesting the submittal of a Report of Waste Discharge (ROWD) for all timber harvesting and related activities to be conducted on Palco lands in the Freshwater Creek and the North and South Fork Elk River watersheds (Attachment 1).  A similar letter was sent to the Green Diamond Resource Company (formerly Simpson Timber), for activities on their lands in the South Fork Elk River. Staff is seeking a Memorandum of Agreement with the US Bureau of Land Management, as their activities are solely restoration-based and whose impact is small. Both dischargers agreed that they could submit the required information within the timeframe specified.  

Staff will use the information provided in the ROWDs to develop watershed-wide Waste Discharge Requirements (WWDRs) for each of the three watersheds.  The WWDRs will be crafted as specific, watershed-wide permits to which each landowner may apply for coverage on a project-by project basis.  Waste discharge specifications in the permits will be broken into three major components: landslide prevention, using the refined empirical sediment budget approach recommended by the Humboldt Watersheds Independent Scientific Review Panel; flood reduction, using peak flow analyses currently applied by CDF in the Freshwater Creek and Elk River watersheds; and sediment offsets, using a strategy developed jointly by Palco and Regional Water Board staff pursuant to Motion 5 (see below). 

Discussions between staff counsel and Palco attorneys have resulted in general agreement that the California Environmental Quality Act (CEQA) requirements for issuance of watershed-wide WDRs can most appropriately (and efficiently) be fulfilled using a negative declaration, rather than relying solely on approved Timber Harvesting Plans (THPs) as functionally equivalent documents, and rather than generating a full Environmental Impact Report (EIR.) Staff proposes to have tentative WWDRs ready for Regional Water Board consideration for adoption at the October 2004 Regional Water Board meeting.

Motion 3

The Board finds that water quality benefits can be derived from short-term remediation actions.  The Board therefore directs the EO to prepare a proposal for pursuing short-term in-stream remediation options, exclusive of dredging.  The proposal will consider, among other appropriate measures, the removing of channel obstructions, placement of woody debris, and construction of sediment detention basins.

In October 2003, the Regional Water Board received a petition signed by sixty-four residents of the Elk River watershed requesting the Regional Water Board order Pacific Lumber Company to dredge the low gradient reaches of Elk River below Pacific Lumber Company’s ownership as a means of reducing flooding in the watershed.  In April 2002, Palco representatives had offered to participate in a dredging project to help alleviate the nuisance flooding conditions in Freshwater Creek and Elk River.  Recent inquiries with Palco indicate a continued willingness to participate. However, they would prefer to participate as part of a community effort and not be ordered to conduct a dredging project.  Palco is currently being sued over the flooding issue and would want relief from the lawsuits should they conduct a voluntary dredging effort.

Beginning in December 2003, Regional Water Board staff has been organizing meetings with the numerous permitting agencies to identify channel modification issues.  The first such meeting with a broad interest group occurred in early April. The meeting participants included the permitting/interested agencies, Pacific Lumber Company, watershed landowners and their attorney, and watershed scientists.  The discussion centered around:


· the possibility of construction of sediment catchment basins,

· identification of a local sponsor to partner with the Army Corps to pursue a dredging feasibility study, and 

· funding options.

On February 11, 2004, staff provided the Board with an update on evaluation of channel modification options that could alleviate flooding in Freshwater Creek and Elk River, in response to this motion.  Options discussed included dredging of instream sediment deposits, vegetation removal, construction of sediment catchment basins, and adjustment of roadways that flood and inhibit access and egress of numerous residents.

As a means of evaluating the factors affecting flooding, staff have begun an initial hydraulic analysis utilizing a widely used Army Corps of Engineers model, HEC-RAS.  The intent of the HEC-RAS analysis is to identify solutions to the flooding problems through identification of:

· specific areas that act as choke points, 

· the primary controls (cross-sectional area, roughness, etc.), and

· additional hydraulic informational needs.  

Staff gave a presentation on this matter at the March 2004 Board meeting and described that a feasibility study would be required prior to channel modification work which would require significant resources.  Also, related but separate from this motion, Elk River residents filed a petition with the Regional Water Board to require dredging of Elk River and require Pacific Lumber to pay for the cost of the clean-up.  At the May 2004 Board meeting, the Board adopted Resolution R1-2004-0042 (Attachment 2).  Following the Board’s direction, Regional Water Board staff is pursuing a cooperative approach with Pacific Lumber Company in developing a flooding evaluation and remediation plan to address nuisance flooding in the Elk River watershed. The remediation plan, if properly developed and implemented, would describe the suite of solutions available to alleviate nuisance flooding. It is staff’s intention, in response to direction from the Board, to set measurable milestones to ensure that timely progress is achieved.

Motion 4 (Two Parts)

The Regional Water Board concludes that:


Cleanup and Abatement Order R1-2002-0114) shall be revised to clarify the inclusion of South Fork Elk River in the Order.


The Executive Officer is directed to jointly develop a time schedule with Pacific Lumber Company to address cleanup of sediment sites in the Bear, Stitz and Jordan Creek watersheds.  The Executive Officer is further directed to issue a Cleanup and Abatement or 13267(b) Order if the first dates in the cooperative schedule are not met.  The Board furthers directs the Executive Officer to develop a Time Schedule Order if the dates in the Order are not met.

Staff determined that it would be more efficient to come to agreement on CAO R1-2002-0114 and apply it to the North Fork Elk River, and issue an additional CAO to encompass the South Fork Elk River.  Issuing a separate CAO for the South Fork Elk River allows us to incorporate our experience in administering CAO R1-2002-0114 and result in a more effective Order.  

On February 5, 2004, the Executive Officer and Palco finalized Cleanup and Abatement Order (CAO) R1-2002-0114 (Attachment 3). Staff again expressed concern about the slow pace of repair for the sediment sources listed under Table 13 of the Sediment Source Investigation and Sediment Reduction Plan for the North Fork Elk River Watershed, Humboldt County, California, (Pacific Watershed Associates, 1998).  Regional Water Board staff requested Palco to submit a revised schedule for repairs by February 23, 2004. On March 19, Palco requested a time extension until June 15, 2004, and then submitted the revised schedule for the repairs on May 11, 2004. The EO responded that there were some items requiring more specific information in their revised schedule

On April 2, 2004, the Executive Officer issued Cleanup and Abatement Order No. R1-2004-0028, which requires the cleanup and abatement of sediment discharges in the South Fork and Mainstem Elk River (Attachment 4). The Order took a phased approach, requiring cleanup activities this year, prior to October 15, using data that Palco is known to have already collected, while requiring future sediment source inventories and cleanup plans on an annual basis until all known sites are addressed.

As for the second part of Motion 4, on March 4, 2004 the Executive Officer notified Palco of the need to jointly develop a time schedule for cleanup of sediment sites in Bear, Stitz and Jordan Creeks. The letter required Palco to submit a schedule by April 12, which they did. On May 21, the EO conditionally accepted the schedule, contingent on some clarification on what comprises the various tasks. The cooperative approach in the Bear Stitz and Jordan watersheds appears to be maintaining positive progress.

Motion 5

The Regional Water Board finds that further actions are needed to address cumulative impacts in the Five Watersheds.  Until watershed wide (watershed segment or watershed unit-based) WDRs are in place, staff should develop additional mitigation measures as necessary to address cumulative impacts in individual timber harvest plans.  These measures can include, but are not limited to, road mitigations, sediment budgets, mitigation ratios, and year round requirements.

A part of this motion, staff, working with Palco science personnel, have proposed a method of calculating both sediment production (landslides, bank erosion, sediment generated by roads, and the like) and sediment reduction. Although we have not agreed with Palco on the details of the accounting (primarily the weighting coefficients to be assigned to various processes), we have come to agreement on the value of taking this approach. We have seen positive mitigation agreed to, in principal, by Palco on THPs using this approach. Because it will be some time before we have WDRs or TMDLs in all of the five watersheds, this approach will probably be in use for many THPs. It has evolved to the point where it will serve as a component of the WDRs. As of this date Palco continues to refine the formula and staff will review their proposal when it is submitted.

There has been one timber harvest plan (THP) submitted in Elk River and one in Freshwater Creek this year. Palco has put CDF’s processing of these THPs on hold, in order to work out the sediment offset strategy mitigation with our staff. There has been one THP submitted in Bear Creek, one THP in Stitz Creek, and none in Jordan Creek.

Motion 6

The Board concludes a new period of interagency cooperation should be initiated between the agencies to achieve common environmental goals and objectives and develop joint regulatory efforts to achieve Basin Plan objectives.

Among the agencies that the Regional Board staff has worked cooperatively on the Five Watershed issues are: NOAA Fisheries, the US Army Corps of Engineers, California Department of Fish and Game, California Department of Forestry and Fire Protection, California Board of Forestry, California State Parks, and the County of Humboldt.

Pre-motion activities

Regulating Timber Operations through Waste Discharge Requirements, and Timber Harvest Plan Review

Staff instituted a program of field inspections in areas encompassed under the two Waste Discharge Requirements Orders (Nos. R1-2003-0118 and R1-2003-0119), adopted by the Regional Water Board in November 2003 for timber harvest plans (THPs) in Elk River and Freshwater Creek, respectively. The inspection of Palco’s sediment source inventory repair work served to evaluate the status of the sediment savings sites inventoried by Pacific Watershed Associates (PWA) that are in close proximity to THPs encompassed by the Waste Discharge Requirements (WDRs). Staff spent 12 days each in Elk River and Freshwater Creek.

The main issue that staff has encountered regarding operations on WDR plans is the lack of sufficient mitigation for sediment sites identified by PWA.  Staff has also noticed a substantial amount of localized road degradation (from yarders and trucks at log decks) this winter on the main haul roads.  However, they do not appear to have been transporting significant amounts of soil into nearby watercourses. In addition, a number of repaired sites were found that were insufficient and could lead to the discharge of sediment in exceedance of the Basin Plan. In part to address such sites, staff is developing a Notice of Violation system that will allow the rapid transmittal of location and description of these sites to Palco, so that they may remedy them. There is significant overlap between these sites and those sites listed under “Table 13” mentioned above under Motion 4.

Sensitive Watershed Nomination 

The sensitive watershed nomination package, submitted to the Board of Forestry and Fire Protection (BOF) in August 2003, is required to receive review by a nomination review committee, which then provides a recommendation for approval or denial of the nomination package to the full Board within 120 days of receipt of the nomination.  The BOF formed the Elk River Sensitive Watershed nomination review committee, pursuant to section 916.8 of the Forest Practice Rules.
On April 19, 2004, the BOF informed Regional Water Board staff that the first meeting of the nomination review committee was scheduled for May 12, 2004 in Eureka. The Executive Officer requested the Executive Director of the California Board of Forestry and Fire Protection to change the date of the meeting, as the Regional Water Board had a long-scheduled Board meeting, publicly noticed for that day, with many timber-related issues on the agenda.  This request was declined, and the meeting was held as originally scheduled.  The membership of the nomination review committee was also discussed at the meeting.  The six voting members are: Jim Able (consulting RPF), Richard Gienger (Humboldt Watershed Council), Dr. Kate Sullivan (Palco), Dr. Dale Thornburgh (forestry professor at Humboldt State University and forester for Pacific Forest Trust), Dr. Bill Weaver (consulting geologist, PWA), and Eugene Senestraro (landowner in the lower Elk River watershed, near Highway 101).  Non-voting members include Tharon O'Dell (Green Diamond Resources Company) as BOF coordinator, and Tom Lisle (U.S. Forest Service Redwood Sciences Laboratory.) However, the membership of the committee remains in some flux.

Regional Water Board staff presented the petition to the nomination review committee at a meeting in Eureka on July 7, 2004, although the planned field trip to view stream conditions in Elk River was cancelled. It appears that the cancellation was due to concerns by Palco about allowing access by persons who have, or may be, initiating litigation.  The committee did not determine if the nomination package was complete, and scheduled another meeting for September 23, 2004, in Eureka.

TMDL Update

TMDL Problem Statement

Regional Water Board staff anticipates having draft problem statements for both Freshwater Creek and Elk River TMDLs available for public review in mid to late June 2004.  This component of the TMDL will be based on staff research, as well as based in part on the “Elk River and Freshwater Creek TMDL Resident Interviews: Historic Perspectives” (Fall 2003) prepared by the Natural Resource Service Division of Redwood Community Action Agency, under contract to the Regional Water Board.  Copies are available upon request.

Regional Water Board staff is currently writing the initial draft problem statements for the two watersheds.  Staff hopes to have a draft ready for public review by August 2004, with a public meeting in Eureka in early Fall 2004 to solicit public input.

TMDL Numeric Targets

As part of the development of instream numeric targets, Regional Water Board staff has begun to analyze instream data collected by staff during the summer and fall of 2003, as well as instream suspended sediment and streamflow data collected by landowners in hydrologic year 2003.  This data, in conjunction with the existing body of watershed-specific data, will be used as the basis for development of explicit instream targets.  Instream numeric targets are the component of the TMDL against which TMDL attainment is measured.  As such, development of appropriate instream targets needs to be based on data from other watersheds with similar geology, climatic conditions, vegetation, etc. in order to provide an appropriate “end post.”  

Regional Water Board staff is also investigating the applicability of hillslope targets as a means of defining attainment and measuring compliance with and effectiveness of the TMDL.  Hillslope targets could include parameters such as miles of road hydrologically connected to watercourse, miles of native surfaced roads, and/or landslide prevention targets.

Staff is currently analyzing the instream data (e.g. V*, turbidity, bulk sediment, D50) that was collected by staff and landowners over the past year.  This information will be used in part to develop the watershed specific numeric targets.  

TMDL Source Analysis

Regional Water Board staff is in the final stages of preparing a contract with a private vendor to compile the sediment source data needed to augment Pacific Lumber Company’s sediment budget work in the two watersheds developed under the Habitat Conservation Plan’s Watershed Analyses.  This contract work will focus on non-Pacific Lumber Company ownership as well as on specific erosional processes across the watersheds, regardless of ownership.

As directed by the Regional Water Board in January 2003, the Executive Officer ordered Pacific Lumber Company, pursuant to California Water Code Section 13267(b) (Orders) to submit technical information necessary to allow staff to refine the Empirical Sediment Budget (Reid, 1998 & 2000) and the Modeled Sediment Budget (O'Connor, 2000) as described and in the Panel’s Phase I Report, and to utilize the best available data to complete the TMDLs.  These Orders, issued March 26, 2003, required submittal of the technical reports based on existing information by April 15, 2003.  While Pacific Lumber Company has initiated legal action against this Order, and significant information is still outstanding, they have also provided a portion of the hard copy information required in the Order.  Regional Water Board staff is continuing to work with Palco staff to determine the status of the outstanding, required data.

In response to the requirements of the 13267(b) Orders, staff from the Regional Water Board and Pacific Lumber Company met in Scotia with a number of Pacific Lumber Company’s consultants and analysts to further staff’s understanding of the nature, extent, limitations and strengths of the existing information regarding sediment source inventories and sediment budgets prepared for the two watersheds.  As a result of this three-day meeting, some of the technical reports required under one of the Orders were provided to Regional Water Board staff at the meeting with submission dates proposed for some of the remaining reports.  

Regional Water Board staff is continuing to work on the contracts needed to complete the sediment source analysis methods (LIDAR, aerial photography interpretation for landslide inventory, field verification, slope stability model runs, etc.) These methods are necessary to estimate sediment loads from the various sources in the watersheds.  This information will also be used to develop a landslide hazard map for use in TMDL implementation. Because the final sediment source analysis will utilize the digital elevation data from the LIDAR flight, the source analysis won’t be completed until after the LIDAR contract has been awarded and the flights completed.  The projected flight date is December 2004, after the deciduous trees have dropped their leaves and penetration to the ground surface is optimum, especially in riparian areas.  It is estimated that the final sediment source work will be completed by July 2005.

TMDL Implementation Plan

As described above, Regional Water Board staff has met with Pacific Lumber Company staff and their consultants to better understand the structure of the HCP, both in terms of the sediment budget work and how the provisions of the HCP are being implemented and monitored.  This information will help inform the development of the implementation plans for Freshwater Creek and Elk River and identify specific areas where additional protective measures are required to protect and restore all beneficial uses of water.

TMDL Monitoring Plan

The monitoring plans and agreements developed with both Pacific Lumber Company and Green Diamond (formally Simpson Resource Company) to inform the TMDL are completed and the data submitted to Regional Water Board staff.  Staff is beginning to evaluate the data, with analysis of those data being a primary component of the instream target development. 

As the TMDL develops, Regional Water Board staff will begin to develop a monitoring plan to be included in the TMDL as a means of measuring attainment of the instream targets.  Protocols developed in conjunction with Regional Water Board staff, Pacific Lumber Company, and Green Diamond Company, as part of the TMDL development monitoring, will provide a partial basis of the TMDL effectiveness monitoring protocols.

TMDL Public Participation

Public participation in the TMDL development is an ongoing process.  Regional Water Board staff continues to engage in outreach and education issues relative to sedimentation in Humboldt Bay tributaries.

Regional Water Board staff is planning on resuming the public workshops in Fall 2004.  Staff plans on updating the public on the status of the TMDL development, and seeking public review of the draft problem statements.

Water Quality Monitoring Activities

Staff prepared a monitoring report for the Five Watersheds for the RWQCB meeting held in March 2004. It outlines the status of various water quality monitoring projects and provides an analysis of data collected to date under efforts directed by the Regional Water Board.  The monitoring report appears as Attachment 5.
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