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 STATE WATER RESOURCES CONTROL BOARD

WORKSHOP SESSION--DIVISION OF WATER QUALITY

OCTOBER 6, 2004

ITEM  8

SUBJECT

PUBLIC HEARING -- CONSIDERATION OF ADOPTION OF THE PROPOSED AMENDMENTS TO THE CALIFORNIA OCEAN PLAN (OCEAN PLAN)

DISCUSSION

The State Water Resources Control Board (SWRCB) held a public scoping meeting regarding four potential Ocean Plan amendments on January 23, 2004.  The scoping meeting was continued on February 3, 2004 at the SWRCB workshop.  During the February SWRCB workshop, the Board directed staff to conduct a new Triennial Review to determine if there are additional issues that should be reviewed for potential revision of the Ocean Plan.  A public hearing was held for the Triennial Review on May 24, 2004.

Based on comments received during the scoping meetings and public hearing, SWRCB staff proposes the consideration of the following amendments to the Ocean Plan as the first set of issues to be undertaken by this Triennial Review:

Issue 1 - Choice of Indicator Organisms for Water-Contact Bacterial Standards; and

Issue 2 - Reasonable Potential:  Determining when Ocean Plan Water Quality-based Effluent Limitations are required.

Issue 1:
Indicator Organisms

Chapter II, Section B of the 2001 Ocean Plan contains total and fecal coliform water-contact objectives.  Chapter III, Section D contains a bacterial assessment and remedial action requirement that requires the measurement of enterococcus bacteria at all stations where total and fecal coliform bacteria are sampled.  In 1986, the U.S. Environmental Protection Agency (USEPA) published Clean Water Act (CWA) section 304(a) criteria guidance that recommended that states adopt an enterococcus standard for marine waters.  As USEPA’s recommendations are based on epidemiological studies conducted in east coast waters, SWRCB staff has been hesitant to adopt USEPA recommendations.   On July 9, 2004, USEPA published a proposed rule to establish water quality criteria for bacteria for coastal recreation waters in specified states and territories that have not adopted its CWA section 304(a) criteria guidance.  Of the 35 states and territories that have coastal or Great Lakes recreational waters, 10 have adopted USEPA’s recommended criteria.  California, with the exception of coastal waters under the jurisdiction of the Los Angeles Regional Water Quality Control Board, is included in the proposed rule.  The Los Angeles Regional Water Quality Control Board adopted water quality objectives in October 2001 consistent with the USEPA recommendations.

Assembly Bill 411 (AB 411) (Chapter 765, Statutes of 1997) legislation required the Department of Health Services (DHS), in consultation with local health officers and the public, to establish minimum standards for the sanitation of public beaches.  The resulting regulations, passed in 1999, required high-use beaches to be tested weekly for total and fecal coliform, as well as enterococcus.   The Ocean Plan’s bacterial water contact standards and the DHS’s regulation implementing AB 411 are intended to protect the health of persons engaged in water contact recreational activities.  Also, some County Environmental Health agencies use the results of Publicly Owned Treatment Works sampling sites to assist in their beach water quality assessments.  Because of this overlap, the SWRCB and DHS agreed that monitoring requirements for beach stations should be the same.

The proposed Ocean Plan amendment would do the following:

1. add an enterococcus standard to the Ocean Plan.  Total coliform, fecal coliform, and enterococcus would be monitored at all stations within a  zone bounded by the shoreline and a distance of 1,000 feet from the shoreline or the 30-foot depth contour, whichever is further from the shoreline, and in areas outside this zone used for water contact sports, as determined by the Regional Water Quality Control Board (Regional Board), including all kelp beds.  It is a violation of bacterial standards at these stations if any of the four standards are exceeded (the fourth standard is the total to fecal coliform ratio);


2. delete the total and fecal coliform single sample maximum standards currently in the Ocean Plan and change them to serve as a “trigger” for additional monitoring.  The proposal would also add a single sample maximum trigger value to the Ocean Plan for enterococcus and the total to fecal coliform ratio;


3. require monitoring for only total coliform at offshore stations.


The proposed amendment would ensure that the Ocean Plan bacterial monitoring requirements and those required by DHS would be consistent.  The proposed amendment is also consistent with one of the alternative approaches currently contained in USEPA’s proposed rule.

Issue 2:  Reasonable Potential
Section G2 on p. 21 of the Ocean Plan allows the Regional Boards to not require waste discharge requirement compliance monitoring if dischargers submit periodic certification that Table B pollutants are not added to their waste stream.  This language results in ocean discharge National Pollutant Discharge Elimination System (NPDES) permits that have numeric effluent limitations, yet the discharger is not required to monitor for the limited pollutant.  This lack of data makes it impossible to demonstrate compliance with current Table B water quality objectives or future proposed water quality objectives.  In contrast, federal regulations require permitting authorities to conduct a reasonable potential analysis (40 CFR 122.44) to determine when water quality-based effluent limitations are required.  Although a reasonable potential analysis may reduce the number of effluent limitations in a permit, dischargers must monitor for, and maintain compliance with, all limited pollutants.  The proposed Ocean Plan amendment will remove the section G2 language and add general reasonable potential language in the Program of Implementation part of the Ocean Plan.  In addition, a detailed procedure for conducting the reasonable potential analysis will be added to a new Appendix of the Ocean Plan.  This procedure will increase consistency among Regional Boards when conducting the reasonable potential analysis.

The general reasonable potential statement to be added to the Ocean Plan Program of Implementation is as follows:

If the RWQCB determines, using the procedures in Appendix VI, that a pollutant is discharged into Ocean Waters at levels which will cause, have the reasonable potential to cause, or contribute to an excursion above any Table B water quality objective, the RWQCB shall incorporate a water quality-based effluent limitation in the Waste Discharge Requirement for the discharge of that pollutant.

The new Appendix VI of the Ocean Plan contains steps to be followed to determine if an effluent discharge has the reasonable potential to exceed a Table B water quality objective, after accounting for dilution and background seawater concentrations.  Specifically, the procedure requires an effluent limitation whenever the one-sided, upper 95 percent confidence bound on the 95th percentile of the pollutant discharge distribution, or the maximum observed pollutant concentration, exceeds the Table B water quality objective. 

Using the new Appendix VI procedure will ensure consistency when characterizing pollutant discharges.  The procedure is a scientifically defensible statistical method that accounts for the long-term variability of the pollutant, accounts for limitations associated with sparse data sets, and accounts for uncertainty associated with censored data sets (i.e., non-detected values).

The draft Functional Equivalent Document (FED) for these amendments was circulated for public review on August 5, 2004.  Written comments on the draft FED were due on September 17, 2004.

POLICY ISSUE

Should the SWRCB adopt the proposed Ocean Plan amendments to:

1. revise the bacterial water quality objectives for ocean waters in Chapter II, Section B of the Ocean Plan?

2. delete the existing Ocean Plan language in Chapter III G.2. that allows discharger certification in lieu of monitoring and add general reasonable potential language in Chapter III Section C of the Ocean Plan?

3. add specific reasonable potential procedures language in a new Ocean Plan Appendix?  

4. approve the draft Final FED identified as Attachment A (will not be available until after the October 6, 2004 Workshop) to the resolution?

5. authorize the SWRCB Executive Director, or designee, to sign the Certificate of Fee Exemption?

6. authorize the SWRCB Executive Director, or designee, to submit the amended Ocean Plan to the Office of Administrative Law (OAL) and the USEPA for final approval?

FISCAL IMPACT
Regional Boards’ and SWRCB staff work associated with or resulting from this action can be accomplished within budgeted resources.

RWQCB IMPACT

Yes – all coastal Regional Boards.

STAFF RECOMMENDATION

That the SWRCB: 

1. revise the bacterial water quality objectives for ocean waters in Chapter II, Section B of the Ocean Plan.

2. delete the existing Ocean Plan language in Chapter III G.2. that allows discharger certification in lieu of monitoring and add general reasonable potential language in Chapter III Section C of the Ocean Plan.

3. add specific reasonable potential procedures language in a new Ocean Plan Appendix.  


4. approve the draft Final FED identified as Attachment A to the resolution.

5. authorize the SWRCB Executive Director, or designee, to sign the Certificate of Fee Exemption.

6. authorize the SWRCB Executive Director, or designee, to submit the amended Ocean Plan to the OAL and the USEPA for final approval.

STATE WATER RESOURCES CONTROL BOARD

RESOLUTION NO. 2004-

ADOPTION OF THE PROPOSED AMENDMENTS TO

THE CALIFORNIA OCEAN PLAN

(OCEAN PLAN)

WHEREAS:

1. The Ocean Plan was adopted by the State Water Resources Control Board (SWRCB) in 1972 and amended in 1978, 1983, 1988, 1990, 1997, and 2001.

2. The SWRCB is responsible for reviewing Ocean Plan water quality standards and for modifying and adopting standards in accordance with Section 303(c)(i) of the federal Clean Water Act and Section 13170.2 of the California Water Code (CWC).

3. The SWRCB held scoping meetings regarding four potential Ocean Plan amendments on January 23, 2004 and February 3, 2004.

4. The SWRCB held a public hearing for the Triennial Review of the Ocean Plan on May 24, 2004 to receive additional public comment for potential revisions of the Ocean Plan.

5. The first set of issues to be undertaken after the May 24, 2004 Triennial Review public hearing includes the following: 

Issue 1 - Choice of Indicator Organisms for Water-Contact Bacterial Standards; and

Issue 2 - Reasonable Potential: Determining when Ocean Plan Water Quality-based Effluent Limitations are required.

6. The SWRCB prepared and circulated a draft Functional Equivalent Document (dFED) in accordance with the provisions of the California Environmental Quality Act and Title 14, California Code of Regulations 15251(g).

7. The SWRCB held a public hearing in Sacramento on October 6, 2004.  The SWRCB has carefully considered all testimony and comments received on this matter and has determined that the adoption of the proposed Ocean Plan amendments will not have a significant adverse effect on the environment.

8. The SWRCB staff has prepared a draft Final FED, Attachment A to this resolution, which includes the specific proposed amendments to the Ocean Plan and responses to the comments received at the hearing.

9. The SWRCB has considered relevant management agency agreements in accordance with CWC Section 13179.1.

10. Amendments to the Ocean Plan do not become effective until approved by the Office of Administrative Law (OAL) and the U.S. Environmental Protection Agency (USEPA).

THEREFORE BE IT RESOLVED THAT:

The SWRCB:

1. revises the bacterial water quality objectives for ocean waters in Chapter II, Section B of the Ocean Plan.

2. deletes the existing Ocean Plan language in Chapter III G.2. that allows discharger certification in lieu of monitoring and add general reasonable potential language in Chapter III Section C of the Ocean Plan.

3. adds specific reasonable potential procedures language in a new Ocean Plan Appendix.

4. approves the draft Final FED identified as Attachment A to the resolution.

5. authorizes the SWRCB Executive Director, or designee, to sign the Certificate of Fee Exemption.

6. authorizes the SWRCB Executive Director, or designee, to submit the amended Ocean Plan to the OAL and the USEPA for final approval.

CERTIFICATION

The undersigned, Clerk to the Board, does hereby certify that the foregoing is a full, true, and correct copy of a resolution duly and regularly adopted at a meeting of the State Water Resources Control Board held on October 21, 2004.





_____________________________________





Debbie Irvin





Clerk to the Board
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