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ITEM 12

SUBJECT

PETITIONS OF OLIN CORPORATION AND STANDARD FUSEE (CLEANUP AND ABATEMENT ORDER NO. R3-2004-0101 FOR OLIN CORPORATION AND STANDARD FUSEE, INC.), CENTRAL COAST REGION
SWRCB/OCC FILE A-1654 AND 1654(a)

LOCATION

Santa Clara County

DISCUSSION

The draft order would remand a cleanup and abatement order issued by the Central Coast Regional Water Quality Control Board (Central Coast Water Board) requiring that Olin Corporation and Standard Fusee, Inc. (Dischargers) provide replacement water at a facility located in Morgan Hill.  Perchlorate has been detected at the site and an investigation is underway.  Since 2002, the Dischargers have been providing replacement water for wells where perchlorate is present at or above a trigger level of 4 μg/L.  This trigger level corresponds with the draft Public Health Goal (PHG) previously established by the Office of Environmental Health Hazard Assessment (OEHHA).  When OEHHA subsequently finalized the PHG at 6 μg/L in 2004, the Dischargers asked that the Central Coast Water Board raise the trigger level for replacement water to 6 μg/L.  The Central Coast Water Board issued Cleanup and Abatement Order No. R3-2004-0101, requiring continued replacement water service with a trigger level of 4 μg/L.  The Dischargers have asked the State Water Resources Control Board (State Water Board) to determine that the Central Coast Water Board erred by failing to defer to the final PHG set by OEHHA.

The draft order would remand the matter to the Central Coast Water Board with instruction to defer to the OEHHA PHG in setting the replacement water trigger level.  The draft order concludes that OEHHA is the agency best suited to make public health determinations regarding drinking water safety levels.  The findings in the draft order do not apply to cleanup levels.  The matter would be remanded to the Central Coast Water Board in order to allow consideration of additional measures to ensure that the trigger level is met in all cases.

POLICY ISSUE

Should the State Water Board adopt the proposed order remanding the permit to the Central Coast Water Board?

FISCAL IMPACT

None.

CENTRAL COAST RWQCB IMPACT

None.

STAFF RECOMMENDATION

Adopt order as proposed.
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BY THE BOARD:

On July 6, 2004, the Executive Officer of the Central Coast Regional Water Quality Control Board (Central Coast Water Board) issued Cleanup and Abatement Order No. R3-2004-0101 (Cleanup Order)
, which required Olin Corporation (Olin) and Standard Fusee, Incorporated (Standard Fusee), to provide replacement water service to owners of private domestic wells affected by discharges of potassium perchlorate (perchlorate) from the facility at 425 Tennant Avenue, Morgan Hill, in Santa Clara County (hereinafter referred to as “Facility”).  Olin and Standard Fusee (Petitioners) filed petitions asking the State Water Resources Control Board (State Water Board) to review the requirement to provide replacement water service for wells with perchlorate detections below the current California public health goal and action level for drinking water.
  In this order the State Water Board addresses the significant issues raised in 

/ / /

/ / /

the petition and remands the matter to the Central Coast Water Board for reconsideration.
  The remaining issues are dismissed.

I  BACKGROUND
Olin manufactured signal flares at the Facility from approximately 1956 to 1988.  From 1988 to 1995, Standard Fusee leased the Facility and also manufactured signal flares.
  Perchlorate, used in the manufacture of signal flares, was detected in water samples at the site in August 2000. In 2001, Olin undertook further investigation of the contamination with the Central Coast Water Board’s oversight.  A plume of perchlorate extends approximately nine miles downgradient, and perchlorate concentrations range from non-detect to 100 µg/L.  Since 2002, Olin has been providing alternative water to owners of domestic water wells in which perchlorate concentrations exceed 4 µg/L.

Water Code section 13304 was amended in 2004 to clarify the authority of regional water quality control boards to require alternative water supplies pursuant to a cleanup.
  The statute requires that water provided “shall meet all federal, state, and local drinking water standards and shall have comparable quality to that pumped by the public water system or private well owner prior to the discharge of waste.”
  The statute does not define “comparable quality.”

There is no enforceable state or federal standard for perchlorate in drinking water.  In March 2004, the California Office of Environmental Health Hazard Assessment (OEHHA) issued a final Public Health Goal (PHG) of 6 µg/L for perchlorate.
  OEHHA’s PHG must be based upon a risk assessment to identify a level at which no known or anticipated adverse effects on health will occur, with an adequate margin of safety.
  PHG’s are used by the California Department of Health Services (DHS) in establishing drinking water standards or Maximum Contaminant Levels (MCLs).

DHS has not yet completed an MCL for perchlorate.  However, DHS has established a notification level
 for certain contaminants, which requires timely notification of local governing bodies by drinking water systems whenever the relevant level is exceeded in a drinking water source.
  Before March of 2004, the notification level for perchlorate was 4 µg/L, in accordance with OEHHA’s then-draft PHG of 4 µg/L.  The notification was later revised to 6 µg/L based in the final PHG.  While the state continues to develop regulatory standards for this contaminant, the issue remains in flux on a national level.
 

Olin commenced replacement water service in late 2002, when the notification level for perchlorate was 4 µg/L.  In April 2004, following publication of OEHHA’s final PHG of 6 µg/L, Olin sought approval from the Central Coast Water Board to raise the level of contamination requiring replacement water service to 6 µg/L to match the PHG.  The Board declined Olin’s request and later issued the Cleanup Order to implement its determination that Olin must continue providing replacement water for wells testing at or above 4 µg/L.
  Olin filed its petition with the State Water Board, objecting to the 4 µg/L “trigger” level.

II.  CONTENTIONS AND FINDINGS

Contention:  Olin contends that the Central Coast Water Board abused its discretion by requiring continued water replacement service for wells with perchlorate detections based upon a 4 µg/L trigger level rather than the final PHG of 6 µg/L adopted by OEHHA.

Finding:  We agree.  OEHHA is the agency charged with public health risk assessments of the nature presented here.  Absent specific, compelling evidence that the PHG is insufficiently protective, the Water Boards should defer to OEHHA and DHS in determining the appropriate level of contamination requiring replacement water service requirements.

The Central Coast Water Board’s primary reason for refusing to revise the trigger level for replacement water is its stated belief that a conservative approach is needed, given the prevailing uncertainty about safe level of perchlorate consumption.  The Central Coast Water Board points to lack of scientific consensus as well as its desire to protect the most sensitive affected populations.
  The Central Coast Water Board also claims that variations in down-gradient water quality monitoring results justify using a more conservative trigger level, to ensure that a safe level is met in all cases.  Finally, the Central Coast Water Board argues that State Board Resolution 92-49, generally authorizing regional boards to require cleanup to background levels, supports requiring a more stringent water replacement level than is set forth in the PHG.
  

OEHHA is the state agency responsible for performing health risk assessments for drinking water under the Safe Drinking Water Act of 1996.
  The statute requires that the risk 

assessment be performed “using the most current principles, practices, and methods used by public health professionals who are experienced practitioners in the field of epidemiology, risk assessment, and toxicology.”
  Although the PHG is not a legally enforceable standard,
 OEHHA’s expertise and conclusions are clearly key to later development of safe drinking water standards by DHS.

Regional water boards have discretion to require replacement water that “meet[s] all applicable federal, state, and local drinking water standards and . . . [is of] comparable quality to that pumped by the public water system or private well owner prior to the discharge of waste.”
  Where no federal, state, or local standard yet exists, it is appropriate to use goals developed by agencies with expertise for public health determinations in deciding whether replacement water is necessary.  Any other approach would require regional water boards to make individual, possibly inconsistent public health and toxicological determinations or, in the alternative, to require replacement water whenever there is any detection of a contaminant.
  This approach ignores the expertise of OEHHA and, in the case of contaminants for which MCLs have been developed, DHS.  By contrast, cleanup levels for groundwater are a separate issue and are more appropriately within the expertise and professional purview of the water boards.

While the Central Coast Water Board points to fluctuations in perchlorate detection as further justification for requiring water replacement at a lower level of contamination, reliability of data is a separate issue.  The Cleanup Order addresses this issue by requiring replacement water based on consecutive quarters of monitoring.
 Olin must meet the replacement water requirements at whatever level is determined appropriate, regardless of fluctuations, and the Central Coast Water Board should include provisions to ensure accuracy.

Nothing in this order should be read to require amendment of any pre-existing agreements by dischargers to provide replacement water at levels below PHGs. Where new water replacement orders are considered, or where existing agreements or orders provide for reconsideration of replacement water levels, regional water boards should defer to OEHHA and DHS in determining safe drinking water levels unless specific and compelling evidence exists to show that the prevailing goals and standards are insufficient to protect public health.  This order applies only to requirements for interim water replacement and not to groundwater or soil cleanup levels required under State Water Board Resolution 92-49.

Rather than revise the Cleanup Order, we remand so that the Central Coast Water Board may consider additional measures that may be judged necessary to address fluctuations in contaminant levels and ensure that the PHG is being met.  We also recognize that OEHHA may revise the PHG in response to new information available, while DHS continues developing a drinking water standard for perchlorate.  The Central Coast Water Board should consider any new goals or standards issued by these agencies.

III.  CONCLUSION

The Regional Water Board inappropriately failed to accord the deference due to OEHHA in determinations involving safe drinking water contaminant levels.  The Regional Water Board has not shown why the OEHHA PHG is insufficiently protective in this case. 
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IV.  ORDER

IT IS HEREBY ORDERED THAT CLEANUP AND ABATEMENT Order No. R3-2004-0101 is remanded to the Regional Water Board for reconsideration.

CERTIFICATION

The undersigned, Clerk to the Board, does hereby certify that the foregoing is a full, true, and correct copy of an order duly and regularly adopted at a meeting of the State Water Resources Control Board held on April 21, 2005.

AYE:


NO:


ABSENT:


ABSTAIN:



DRAFT


Debbie Irvin


Clerk to the Board

�  The Cleanup Order was incorrectly numbered R4-2004-0101.  


�  Olin also requested a stay of the Cleanup Order.  The State Water Board’s Executive Director denied the stay request by letter dated September 22, 2004.


�  This order is based upon the record before the Central Coast Water Board and upon the following document, of which the State Water Board takes administrative notice:  Public Health Goal for Perchlorate in Drinking Water, prepared by Office of Environmental Health Hazard Assessment, California Environmental Protection Agency, March 2004.  Petitioners as well as the Central Coast Water Board sought to supplement the record with additional information documenting ongoing state and national efforts to establish a reliable drinking water standard for perchlorate.  The State Water Board takes note that the drinking water standard for perchlorate is evolving; during the remand proceedings, these new documents may be appropriately reviewed.  With the exception of the OEHHA document named above, these requests are denied.  In addition, Petitioners requested leave to reply to contentions set forth in the Central Coast Water Board response to the petition.  That request is also denied.


�  See People v. Barry (1987) 184 Cal.App.3d 158; Cal. Code Regs. (CCR) tit. 23, § 2052(a)(1).  Dismissed issues have either been addressed in previous State Water Board orders or are not sufficiently substantial to warrant review.


�  Standard Fusee’s brief petition joins in Olin’s petition and request for relief, as well as Olin’s reasons for contending that the Central Coast Water Board action was improper.  


�  Cal. Water Code, § 13304(a), (f).  SB 1004, approved 9/29/03, effective 01/01/04.


�  Id.


�  California Health & Safety Code, section 116293 requires OEHHA to perform a risk assessment and adopt a public health goal for perchlorate based exclusively on public health consideration.  Criteria for this determination are set forth at Health & Safety Code, section 116365.


�  Cal. Health & Saf. Code, § 116365(c)(1).


�  Cal Health & Safety Code, § 116365(a).  The primary drinking water standard “shall be set at a level that is as close as feasible to the corresponding public health goal placing primary emphasis on the protection of public�health . . . .”  Id.


�  The DHS notification level was previously referred to as an action level.  See, Cal. Health & Saf. Code, § 116455, effective 1/1/05.


�  Cal. Health & Saf. Code, §§ 116450, 116455.  Notification levels are “nonregulatory, health-based advisory levels . . . for contaminants in drinking water for which maximum contaminant levels have not been established.  Notification levels are established as precautionary measures . . . .”  Health & Saf. Code, § 116455(c)(3).


�  The United States Environmental Protection Agency (U.S. EPA) issued a Draft Toxicological Health Assessment for perchlorate in 2002.  The draft document indicated a preliminary goal of 1 µg/L for perchlorate in drinking water.  U.S. EPA, together with several other federal agencies, referred the draft health assessment document to the National Academy of Sciences (NAS) for further review.  On January 10, 2005, the NAS issued findings that are supportive of the methods and result of the OEHHA PHG determination.  It has been anticipated that OEHHA and DHS would take the NAS findings into account in any revision of the PHG and in finalizing an MCL for perchlorate.


�  The Cleanup Order requires Olin and Standard Fusee to provide replacement water service for wells in which perchlorate has been detected at or above 4 µg/L at any time within the past four consecutive quarters.  Cleanup Order, at Paragraph 1.  The Cleanup Order also requires replacement water service for wells where perchlorate is detected below 4 µg/L, but Dischargers may cease supply with Central Coast Water Board Executive Officer concurrence if results remain below 4 µg/L for four consecutive quarters. Id., at Paragraph 2.


�  At unsafe levels, perchlorate interferes with thyroid function.  The most sensitive populations include pregnant women and their developing fetuses, lactating women, infants, and individuals with thyroid problems.  Public Health Goal for Perchlorate in Drinking Water, OEHHA, March 2004, at 1.


�  State Water Board Resolution 92-49, Policies and Procedures for Investigation and Cleanup and Abatement of Discharges Under Water Code, section 13304, adopted June 18, 1992, and amended April 21, 1994 and October 2, 1996.


�  Health & Saf. Code, § 116365.


�  Health & Saf. Code, § 116365(c).


�  “[OEHHA] and [DHS] are prohibited from imposing any mandate that requires a public water system to comply with a public health goal.” Health & Saf. Code, § 116365(c)


�  Wat. Code, § 13304(f).


�  The logical result of the Central Coast Water Board’s argument that the State Water Board Res. 92-49 requirement for cleanup to background contaminant levels justifies its water replacement levels would routinely require water replacement at levels that may be many times lower than that determined safe by state and federal agencies.  Simply put, while cleaning up to background may be required, that does not mean that replacement water is always necessary until the cleanup is complete, regardless of the amount of contamination.


�  See footnote 14.


�  As discussed above, the Cleanup Order currently requires that Olin provide replacement water for domestic well owners whose wells test below 4 µg/L until four consecutive quarters of monitoring data show no detections of 4 µg/L or greater.  The Regional Water Board may choose to revise this requirement in order to ensure consistent water replacement should groundwater levels exceed safe requirements.








