STATE WATER RESOURCES CONTROL BOARD

WORKSHOP SESSION – DIVISION OF WATER RIGHTS

JANUARY 4, 2005

ITEM 12

SUBJECT

CONSIDERATION OF A PROPOSED RESOLUTION AUTHORIZING THE EXECUTIVE DIRECTOR OR DESIGNEE TO EXECUTE A CONTRACT WITH THE UNITED STATES BUREAU OF RECLAMATION (USBR) UNDER WHICH THE DIVISION OF WATER RIGHTS (DIVISION) WILL BE REIMBURSED FOR ADMINISTERING THE WATER RIGHTS OF THE USBR

DISCUSSION

The USBR holds extensive water rights in California, but as a federal agency does not pay fees to the State of California.  Instead, for many years, the USBR has negotiated a separate agreement with the State Water Resources Control Board (SWRCB) to reimburse the SWRCB for its costs to administer water rights held by the USBR.  The existing contract was executed in March 2001 for an amount not to exceed $270,000 a year, and expires on March 31, 2005.

After the existing contract was executed, the Legislature directed the SWRCB’s water right program to be funded, in part, from regulatory fees deposited in the Water Rights Fund in the state treasury.  Since first adopting a revised water right fee schedule in 2003, the SWRCB has assessed an annual water right fee to each holder of a water right permit or license based upon the authorized diversion amount in acre-feet of that permit or license.  Under Water Code sections 1540 and 1560, however, if the SWRCB determines that a fee payer such as the USBR is likely to decline to pay a fee or expense based on a claim of sovereign immunity, then the SWRCB may take any of several actions, including allocating the fees due to that fee payer’s water supply contractors.  Last fiscal year, the SWRCB determined that the USBR was unlikely to pay its fees and the SWRCB passed the USBR’s fees through to the USBR’s contractors by prorating the USBR’s fees for USBR projects among the contractors for each project.  The USBR is unlikely to pay any water right fees for this fiscal year or for other fiscal years during the proposed contract term.
Activities covered by annual permit and license fees include most of the costs of processing petitions or other requests involving oversight or proposed modifications of permits and licenses.  The filing fees for actions such as processing proposed changes in point of diversion, place of use or purpose of use under a permit or license cover only a portion of the costs.  The annual permit and license fees assessed are based, in part, on the annual amount the Legislature directs be funded from regulatory fees.  Annual permit and license fees are not a function of the SWRCB’s reimbursement or cost recovery authorization.  Therefore, in order to avoid “double billing”, the SWRCB has not sought reimbursement from the USBR to the extent that activities involving review of USBR’s water rights are intended to be covered by the annual permit and license fees passed through to the USBR’s contractors.  In recognition of the situation, the Division and USBR agreed to a new reimbursement procedure.  Under the new procedure, the Division only charges the time spent handling a petition or application against the current USBR contract up to the amount of the one-time filing fee.  To the extent that time spent on handling the matter exceeds the one-time fee, and the petitions involve permits or licenses for which the permit and license fees are being passed through to USBR contractors, the SWRCB will not charge USBR for this work.  For petitions involving permits and licenses for which no permit or license fees are passed through to USBR contractors, the SWRCB will continue to charge the USBR for all time spent on handling the petition, without regard to what the petition fee would be under the SWRCB’s fee regulations.

The result of this new reimbursement procedure is that the Division assesses less money against the reimbursement contract.  Based upon the current fee regulations and anticipated USBR water right projects, the Division and USBR staff estimate a future reimbursement account need of $130,000 per year.

POLICY ISSUE

Should the SWRCB authorize the Executive Director or Designee to execute a contract with the USBR not to exceed $650,000 for a period of five years for the USBR’s reimbursement of Division staff costs of administering the USBR’s water rights?

FISCAL IMPACT

This contract will continue the existing practice of USBR reimbursement for certain regulatory services performed by the Division.  Funds received through this contract will be placed in the Water Rights Fund established by the Budget Act of 2003 (Item 3940-001-3058, Chapter 157, Statutes of 2003).

RWQCB IMPACT

None

STAFF RECOMMENDATION

That the SWRCB authorize the Executive Director or Designee to execute a contract with the USBR not to exceed $650,000 for a five-year period for Division staff cost reimbursement for administration of the USBR’s water rights.

DRAFT

STATE WATER RESOURCES CONTROL BOARD

RESOLUTION NO. 2005-

AUTHORIZING THE EXECUTIVE DIRECTOR OR DESIGNEE TO EXECUTE A CONTRACT WITH THE UNITED STATES BUREAU OF RECLAMATION (USBR) UNDER WHICH THE DIVISION OF WATER RIGHTS WILL BE REIMBURSED FOR ADMINISTERING THE WATER RIGHTS OF THE USBR

WHEREAS:

1. The USBR holds extensive water rights in the State of California.

2. As a federal agency, the USBR has declined to pay fees to the State.

3. For many years, the USBR has negotiated a separate agreement to reimburse the State Water Resources Control Board (SWRCB) for costs to administer water rights held by the USBR.

4. The existing agreement will expire on March 31, 2005.

5. Approval of this contract will ensure continued reimbursement by the USBR to the SWRCB for the administration of water rights for USBR projects.

THEREFORE BE IT RESOLVED:

That the SWRCB authorizes the Executive Director or Designee to execute a $650,000 ($130,000 a year), five-year contract with the USBR for Division of Water Rights staff cost reimbursement for administration of the USBR’s water rights during Fiscal Years 2004/2005, 2005/2006, 2006/2007, 2007/2008, and part of 2008/2009.

CERTIFICATION

The undersigned, Administrative Assistant to the Board, does hereby certify that the foregoing is a full, true and correct copy of a resolution duly and regularly adopted at a meeting of the SWRCB on January 20, 2005.

Debbie Irvin

Clerk to the Board

