STATE WATER RESOURCES CONTROL BOARD

BOARD MEETING MINUTES

February 19, 2003

Note:  Copies of the orders, decisions, and resolutions mentioned in these minutes can be obtained from Maureen Marché, State Water Resources Control Board, Post Office Box 100, Sacramento, California, 95812-0100; or call (916) 341-5600 or our website http://www.waterboards.ca.gov/board_decisions/adopted_orders/index.shtml
CALL TO ORDER
The meeting was called to order by Arthur G. Baggett, Jr., Chair, Wednesday, February 19, 2003, at  9:08 a.m., in the Sierra Hearing Room, 1001 I Street, Sacramento, California.

BOARD MEMBERS PRESENT
Arthur G. Baggett, Jr., Peter S. Silva, Richard Katz and Gary M. Carlton.

BOARD MEMBERS ABSENT

None
STAFF PRESENT

Celeste Cantú, Harry Schueller, Thomas Howard, Craig M. Wilson, Maureen Marché, Joanne Cox, Ruben Mora and Barbara Leidigh.

OTHERS PRESENT

Alan Lilly, North Gualala Water Company; Harlee Branch, California Department of Fish and Game; Sharon Green, Los Angeles County Sanitation Districts; Michael Lauffer and Jon Bishop, Los Angeles Regional Water Quality Control Board; Rick Rempel and James Barone, Michael O’Donoghue Trust.  

PUBLIC FORUM
No one addressed the Board.

MINUTES

The Board unanimously approved the minutes of the January 22, 2003 Board Meeting.
UNCONTESTED ITEMS

Items 1 - 3 were unanimously adopted as recommended by staff.

Item 4 was adopted; Board Member Katz did not participate in this matter.

FINANCIAL ASSISTANCE
1. Recommitment of Clean Beaches Initiative Grant Funds for the City of Dana Point from the Del Obispo Storm Drain Improvement and Low Flow Diversion Project to the North Creek Storm Drain Treatment and Low Flow Diversion Project from the Coastal Nonpoint Source Control Subaccount Established in the Costa-Machado Water Act of 2000.  

Motion:  The Board unanimously adopted the proposed resolution.  

Resolution No. 2003-0011

2.  Consideration of a Resolution Authorizing an Amendment to Resolution No. 2001-093 to Increase to $381,560 the Eligible Costs of Merced County for Implementing Water Code Section 79114.2, added by the Costa-Machado Water Act of 2000.  

Motion:  The Board unanimously adopted the proposed resolution.

Resolution No. 2003-0012
UNDERGROUND STORAGE TANK PETITION

3.  In the Matter of the Petition of Michael O’Donoghue Trust for Review of Denial of Petroleum Underground Storage Tank Case Closure.  

Motion:  The Board unanimously adopted the order.  WQ Order 2003-0001-UST
ADMINISTRATION

4.  Consideration of a Proposed Resolution Authorizing the Executive Director or Designee to Execute, Negotiate and Amend a Contract for the Los Angeles County Storm Water Pollution Solutions Education Campaign.

Motion:  The Board adopted the proposed resolution with Board Member Katz abstaining.  Resolution No. 2003-0013 
WATER QUALITY

5.  Consideration of a Resolution Remanding an Amendment to the Water Quality Control Plan for the Los Angeles Region to Incorporate a Total Maximum Daily Load for Chloride in the Upper Santa Clara River.  

Joanne Cox, Division of Water Quality, presented the item noting that the item was revised in response to the Workshop discussion.

Jon Bishop and Sharon Greene addressed the Board.


Motion:  The Board adopted the proposed resolution.

Resolution No. 2003-0014
WATER RIGHTS

6.  Consideration of a Proposed Order Regarding Revocation of Permit 20821A (Application 30119A) of Alan Hardin Trust, Donald Hardin Trust, and Jeanne Hardin Trust; Three Unnamed Streams and Hardin Creek, Napa County.  

Ruben Mora, Division of Water Rights, presented the item recommending the amendment to the order suggested by the Division of Water Rights Permitting Team.

The Board directed the order be revised, page 3, last paragraph: “On behalf of the permittees, Oonly Donald Hardin complied with the requirements set forth in the Notice of Hearing regarding submittal of a Notice of Intent to Appear.”

Motion:  The Board unanimously adopted the revised order.  WR Order 2003-0003


7.  Consideration of a Proposed Order Determining that Groundwater Appropriated under Water Right Permit 14853 (Application 21883) by the North Gualala Water Company is Flowing in the Known and Definite Channel of a Subterranean Stream.
Barbara Leidigh, Office of Chief Counsel, presented the item to the Board noting staff recommended revisions contained in the errata sheet:  

1. Footnote 1 on page 3 of the February 3, 2003 draft is revised as follows:

Some of the commenters at the Board workshop on the first published draft of this order expressed apprehension that this order might indicate that the SWRCB will assert permitting authority over all underground waters contained in all alluvial valleys like the San Fernando Valley, and asked that the Board clarify its intentions.  The SWRCB will not make any sweeping declarations regarding the classification of groundwater.  The classification of groundwater properly should be based on a factual inquiry.  As is apparent from this order, the issue of whether groundwater is in a “subterranean stream flowing through known and definite channels,” as provided in Water Code section 1200, is a factual issue dependent on the evidence.  Not every valley that may resemble the San Fernando Valley or Elk Prairie necessarily has a subterranean stream flowing through it.  Further, not all waters in a valley that has a subterranean stream are necessarily part of the subterranean stream.  Without a detailed examination of the hydrogeology of the area in question, therefore, it is impossible for the SWRCB to respond specifically to this question.  Any future determinations regarding the classification of groundwater must be factually based, and must be made on a case-by-case basis.  The SWRCB intends to comply with its responsibilities under the Water Code.  This means that it will require permits only for groundwater that meets the criteria in section 1200.

2. Footnote 5 on page 12 of the February 3, 2003 draft is deleted.    


 The evidence presented in the hearing meets the burden of proof in the Pomeroy jury instructions that the groundwater pumped by the wells is flowing in a subterranean stream in a defined channel.  Further, the evidence overcomes the presumption stated in Pomeroy that the groundwater is not part of a subterranean stream flowing in a defined channel.  

Alan Lilly and Harley Branch addressed the Board.


Motion:  The Board unanimously adopted the order with the revisions.

           WR Order 2003-0004
ADJOURNMENT

The Chairman adjourned the meeting at 9:25 a.m.   



