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[bookmark: _Toc54161589][bookmark: _Toc54164786][bookmark: _Toc54255504] Before the Meeting 
[bookmark: _Toc54161590][bookmark: _Toc54164787][bookmark: _Toc54255505]Basics
Contact WQCC@WaterBoards.CA.gov with any issues, comments, or questions.

Briefing materials: https://www.waterboards.ca.gov/wqcc/.
[bookmark: _Toc54161591][bookmark: _Toc54164788][bookmark: _Toc54255506]“Renaming” yourself in the Zoom meeting
How you are named (labeled) by Zoom in the meeting is important! It helps the meeting organizers clearly identify you as a Board Member or a member of the Boards’ staff.
Please use this format: 	ORGANIZATION ROLE NAME
For example:		RB5 Chair Karl Longley
To rename yourself in Zoom in the WQCC format:
1. Enter the meeting. (Board Members and staff, check your Outlook Calendar item for the link.)
2. Click on the “Participants” button at the top or bottom of the Zoom window. A list of participants will appear. 
[image: ]
3. Place your mouse over your name in the “Participants” list (you may be at the top). Click on “More >” and then “Rename.”
[image: ]

4. Enter the name you’d like to appear in the Zoom meeting and click on “OK.” 
[bookmark: _Toc54161592][bookmark: _Toc54164789][bookmark: _Toc54255507]Assignment to do before WQCC to prepare for the racial equity discussion
In preparation for our session focused on racial equity and the Water Boards’ commitment and practice, we ask that you do at least one of the following pre-session activities:  

· View Segregated by Design (17 minutes), an animated film created by Mark Lopez and narrated by Richard Rothstein, author of The Color of Law: How the Government Segregated America.
· View an excerpt of The House We Live In (26 minutes), from “Race: The Power of An Illusion.”
· View The Difference Between Us (57 minutes), from “Race: The Power of An Illusion.”
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[bookmark: _Toc54161593][bookmark: _Toc54164790][bookmark: _Toc54255508]Agenda

October 27

	9:30
	1. Welcome
	Joaquin Esquivel, Chair, State Water Board

	9:40
	2. Appointments Updates
	Kristi Stauffacher, Governor’s Appointments Advisor

	10:00
	3. California Environmental Protection Agency Updates
a. To hear about and discuss policy direction.
	Jared Blumenfeld, CalEPA Secretary

	10:30
	BREAK
	

	11:00
	4. Flash Regional Water Board Updates (Part 1: Regions 1, 2, and 3)
	EO from each Region

	11:20
	5. Water Boards in the Age of COVID-19
a. Remote Board Meetings
b. Remote enforcement
c. Remote training courses and the new Water Leadership Program 
d. Sewershed testing for Covid-19
e. Budget and workforce topics
	Michael Lauffer, Chief Counsel, Water Boards
Yvonne West, Director, State Water Board
Katy Landau, Training & Technical Services Manager, State Water Board 
Jon Bishop, Chief Deputy Director, State Water Board


	12:30
	LUNCH BREAK
	

	2:00
	6. Flash Regional Water Board Updates (Part 2: Regions 4, 5, and 6)
	EO from each Region

	2:20
	7. Legislative Updates
a. To hear and discuss the legislative context.
	Rob Egel, Legislative Director, Water Boards

	2:40
	8. Flash Regional Water Board Updates (Part 3: Regions 7, 8, and 9)
	EO from each Region

	3:00
	END OF DAY 1
	



October 28

	9:00
	9. Facilitated Discussion about Racial Equity 
	Yana Garcia, CalEPA Deputy Secretary
Deldi Reyes, CalEPA Co-Lead of the Cross-Agency Racial Equity Work Group 
Greg Gearheart, Director, State Water Board

	1:00
	LUNCH BREAK
	

	2:00
	10. Office of Chief Counsel Updates and Discussions 
	Michael Lauffer, Chief Counsel, Water Boards
Jennifer Fordyce, Assistant Chief Counsel, Water Boards
Emel Wadhwani, Assistant Chief Counsel, Water Boards

	3:00
	11. Final reflections and closing
	Joaquin Esquivel, Chair, State Water Board

	3:15
	END OF DAY 2
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[bookmark: _Toc54161594][bookmark: _Toc54164791][bookmark: _Toc54255509]Board Member Biographies
[bookmark: _Toc54161595][bookmark: _Toc54164792][bookmark: _Toc54255510]State Water Board
	[image: ]Joaquin Esquivel, Chair
	Joaquin Esquivel was appointed to the State Water Resources Control Board by Governor Jerry Brown in March 2017 and designated by Governor Gavin Newsom as Chair in February 2019. Previously, he served as Assistant Secretary for federal water policy at the California Natural Resources Agency in the Governor’s Washington, D.C. office, where he facilitated the development of policy priorities between the agency, the Governor’s Office, the California Congressional delegation, and federal stakeholder agencies. For more than eight years prior to that he worked for U.S. Senator Barbara Boxer of California, most recently as her legislative assistant covering the agriculture, Native American, water, oceans, and nutrition portfolios, in addition to being the director of information and technology. He was born and raised in California’s Coachella Valley. He holds a B.A. from the University of California, Santa Barbara, in English.

	
	

	[image: Dorene D'Adamo, Vice Chair]Dorene D'Adamo, 
Vice Chair

	Dorene D'Adamo was appointed to State Water Resources Control Board by Governor Brown in 2013 and reappointed in 2018. She serves as the Vice-Chair and also as the agriculture member of the board. Ms. D’Adamo is on the Board of the California Partnership for the San Joaquin Valley and on the Board of the Pacific Forest and Watershed Lands Stewardship Council, and she also served on the Governor’s Drought Task Force. She was a member of the California Air Resources Board from 1999-2013 under the Brown, Schwarzenegger and Davis Administrations, where she was instrumental in the board's air quality and climate change programs and regulations. Ms. D'Adamo served in various capacities for Members of Congress from the San Joaquin Valley over a 20-year period, working primarily on environmental, water and agricultural legislative policy. Ms. D'Adamo earned a Bachelor of Arts degree from the University of California at Davis and a Juris Doctor from the University of the Pacific, McGeorge School of Law.

	
	

	[image: Tam Doduc]Tam M. Doduc
	Tam Doduc serves as the civil engineer on the State Water Resources Control Board. Ms. Doduc most recently served as Deputy Secretary at the California Environmental Protection Agency (Cal/EPA), where she directed the agency's environmental justice and external scientific peer review activities. She also coordinated various environmental quality initiatives, and provided general oversight of children's environmental health programs. Ms. Doduc began her career in 1989 as an environmental consultant. She then joined the staff of the State Water Resources Control Board and, later, the California Air Resources Board. From 1998 to 2002, Ms. Doduc provided technical and business assistance to environmental technology developers and manufacturers, serving in the Office of Environmental Technology and, later, as Cal/EPA's Assistant Secretary for Technology Certification. From 2002 to 2004, Ms. Doduc served as Cal/EPA’s Assistant Secretary for Agriculture, Air and Chemical Programs. A licensed civil engineer, Ms. Doduc earned a Bachelor of Science in BioEngineering from the University of California at Berkeley, and a Master of Science in Civil Engineering from the California State University in Sacramento. She also earned a Master of Business Administration from the University of California at Berkeley.

	
	

	[image: Sean Maguire]Sean Maguire

	Sean Maguire was appointed to the State Water Resources Control Board in December 2018 by Governor Brown and is a registered civil engineer. Mr. Maguire has had a diverse career both in both public service and as an engineering consultant, which provides a valuable perspective of the administrative challenges facing a government agency and needs of a broad array of water interests. From 2015-2018, Mr. Maguire worked for the State Water Resources Control Board as a manager of the Storm Water Grant Program in the Division of Financial Assistance, and later as a manager in the Division of Water Rights where he oversaw administration of water right change petitions, licensing, and cannabis cultivation permitting. Prior to joining the Board, from 2003-2015, he worked for an engineering consulting firm serving a variety of municipalities and water agencies throughout the state, focused on water resources planning, drinking water, and wastewater infrastructure projects. Much of his work revolved around integrated water management and developing long term water supply solutions to meet the needs of both water users and the environment. Mr. Maguire has a Bachelor of Science in Civil Engineering from California State University, Sacramento.

	
	

	[image: Laurel Firestone]Laurel Firestone

	Laurel Firestone was appointed to the State Water Resources Control Board by Governor Gavin Newsom in February 2019. Prior to joining the Board, Laurel co-founded and co-directed, from 2006-2019, the Community Water Center (CWC), a statewide non-profit environmental justice organization. Based in California’s Central Valley and Central Coast, the CWC helps disadvantaged communities gain access to safe, clean, and affordable drinking water and build civic engagement and leadership to achieve the human right to water. Laurel has received a variety of awards and recognitions, including the James Irvine Foundation’s Leadership Award in 2018, and the Gary Bellow Public Service Award by the Harvard Law School in 2013. She also received an Equal Justice Works fellowship to start the Rural Poverty Water Project in the Central Valley in 2004-06 as part of the Center for Race, Poverty and the Environment. Laurel served on the Tulare County Water Commission from 2007‐2012 and co‐chaired the Governor’s Drinking Water Stakeholder Group from 2012‐2014. She served on a variety of state policy advisory committees and partnered with universities to develop research and clinical programs to ensure the human right to water. In 2009, Laurel authored the comprehensive Guide to Community Drinking Water Advocacy and has written a variety of articles relating to safe drinking water and the environment. Laurel graduated with honors from Harvard Law School and holds a B.A. magna cum laude in Environmental Studies from Brown University.


[bookmark: doduc][bookmark: maguire][bookmark: firestone][bookmark: _Toc54161596][bookmark: _Toc54164793][bookmark: _Toc54255511]North Coast Regional Water Quality Control Board (Region 1)
[bookmark: _Hlk51324070]Executive Officer: Matthias Saint John
	[image: ]Valerie L. Quinto
Chair
	Valerie L. Quinto, of Petaluma, has been program director at the Sonoma Resource Conservation District since 2012, where she has held multiple positions since 2008, including conservation project manager and project coordinator. She was an environmental science intern at the North Coast Regional Water Quality Control Board from 2006 to 2008. Quinto is a fellow of the Leadership Institute for Ecology and the Economy and a member of Leadership Santa Rosa. 

	
	

	[image: ]Gregory Giusti
Vice-Chair
	Gregory Giusti, of Kelseyville, has been an advisor and director of forest and wildlands ecology at the University of California Cooperative Extension since 1985. He was an agricultural biologist at the San Mateo County Department of Agriculture from 1981 to 1985 and chief biologist at the Marine Ecological Institute from 1979 to 1981. He earned a Master of Arts degree in ecology and population biology from California State University, San Francisco. Mr. Giusti was appointed to the Regional Water Board on November 25, 2013. 

	
	

	[image: ]Hector Bedolla

	Hector Bedolla, of Healdsburg, has been vineyard manager at North Pacific Vineyard Management since 2016. He was a crop advisor and agronomist at Crop Production Services from 2013 to 2016 and vineyard and ranch manager at Stuhlmuller Vineyards from 2011 to 2013. He was a consulting viticulturist at Windsor Oaks Vineyards in 2011 and an agricultural biologist in the Sonoma County Agricultural Commissioner's Office in 2010. He was a vineyard manager at Kendall-Jackson Wine Estates from 2000 to 2010 and at Stag's Leap Wine Cellars from 1999 to 2000. He was vice president of vineyard operations at Hambrecht Vineyards from 1995 to 1999. He was vineyard manager at Hambrecht and Peterson Vineyards from 1988 to 1995 and at Iron Horse Vineyards from 1983 to 1988. Mr. Bedolla was appointed to the Regional Water Board on December 2, 2016. 

	
	

	[image: ]Kelli Gant

	Kelli Gant, of Trinity Center, was a director and technical writer for various software companies for over twenty years before moving to Trinity County. She earned a BS in Economics from UC Davis. She currently serves as a Board member for the Trinity County Chamber of Commerce and the Shasta Cascade Wonderland Association; is President of the Trinity Lake Revitalization Alliance; a member of the Trinity Collaborative; is a federally appointed member of the Trinity River Adaptive Management Working Group (TAMWG); and is an elected Board Director for the Trinity Public Utilities District. Ms. Gant was appointed to the Regional Water Board on November 25, 2015. 

	
	

	[image: ]Shaunna McCovey

	Shaunna O. McCovey, of McKinleyville, has been the Director of Natural Resources and Governmental Affairs at Resighini Rancheria since 2020. McCovey has worked for Tribal Governments, environmental non-profits and the Federal Government, including Trinidad Rancheria, where she was the Deputy CEO, the Department of the Interior, Indian Affairs, Office of Self-Governance, where she negotiated compacts with Tribal nations, she worked in marine planning and tribal affairs while at the Portland, OR based non-profit, Ecotrust, and as a Policy Manager for Marine Spatial Planning at Ocean Conservancy in Washington, DC. She held multiple positions for the Yurok Tribe including acting Executive Director, Deputy Executive Director, Self-Governance Officer and staff attorney. McCovey has also been an associate professor at Humboldt State University. She earned a Juris Doctorate and a Master of Studies in Environmental Law degree from Vermont Law School and a Master of Social Work degree from Arizona State University. 





[bookmark: _Toc54161597][bookmark: _Toc54164794][bookmark: _Toc54255512]San Francisco Bay Regional Water Quality Control Board (Region 2)
Executive Officer: Michael Montgomery
	[image: Mr. Jim McGrath]Jim McGrath
Chair
	Mr. McGrath, of Berkeley, has worked in the environmental field for over 30 years, starting at the U.S. Environmental Protection Agency in 1972. He spent five years with U.S. EPA, fourteen years with the California Coastal Commission, and sixteen years with the Port of Oakland, working on a variety of projects and addressing a range of environmental issues. Mr. McGrath received his formal education at the University of California, Berkeley, initially in the Chemistry Department, and received a B.A. in History in 1973 and a M.S. in Civil Engineering in 1983. During his career he has had the opportunity to work on a number of habitat restoration projects including the Martin Luther King, Jr., shoreline in Oakland, the Sonoma Baylands, Middle Harbor, Hamilton and Montezuma wetland projects, and the South Bay Salt Pond Restoration Project. Since retiring from the Port of Oakland in 2005, he has volunteered at Le Conte Elementary School in Berkeley. He also serves on various non-profit boards including the San Francisco Estuary Institute, US Windsurfing, San Francisco Boardsailors Association, and Bay Access as well as the City of Berkeley's Waterfront Commission. He windsurfs and kayaks and spends over 150 days on San Francisco Bay each year. 

	
	

	[image: ]Jayne Battey
Vice-Chair
	Jayne Battey is the owner and founder of Miramar Farms on the San Mateo Coast near Half Moon Bay. Using the farm as a uniquely restorative backdrop, Ms. Battey provides a combination of senior leadership coaching and program facilitation for organizations working on environmental, health, housing, education and other critical societal issues. She currently serves on the board of American Leadership Forum-Silicon Valley, and previously served on the boards of the Silicon Valley Community Foundation, Youth Outside, and Cabrillo Education Foundation. Prior to starting Miramar Farms in 2013, Ms. Battey held executive positions in a number of environmental organizations, including Essex Environmental, Pacific Forest and Watershed Lands Stewardship Council, and Pacific Gas & Electric Company. She has extensive experience in environmental planning and compliance management for large-scale infrastructure projects, as well as expertise in a wide-range of state and federal natural resource protection regulations. Ms. Battey holds a bachelor's degree from Boston College and a master's degree from the London School of Economics and Political Science. She is a senior fellow of American Leadership Forum - Silicon Valley (Class XXIV). 

	[bookmark: _Hlk54000405]
	

	[image: ]Newsha 
Ajami Ph.D.

	Dr. Ajami, of San Francisco, is the Director of Urban Water Policy with the Water in the West and NSF-ReNEUWIt initiatives at Stanford University. She is a hydrologist specializing in sustainable water resource management and has been working on the improvement of the science-policy-stakeholder interface through relevant and effective communication for many years. She worked as a Senior Research Associate at the Pacific Institute from 2011-2013. Prior to joining the Pacific Institute, Dr. Ajami served as a Science and Technology fellow at the California State Senate's Natural Resources and Water Committee and as a post doctorate researcher with the Berkeley Water Center, UC Berkeley, focusing on improving the management of California's water resources by developing an integrated operational platform encouraging collaboration between engineers, economists, and operational agencies. Dr. Ajami received her Ph.D in Civil and Environmental Engineering from the University of California, Irvine, an M.S. in Hydrology and Water Resources from the University of Arizona, and a B.S. in Civil and Environmental Engineering from Tehran Polytechnic. She has published many highly cited peer-reviewed papers and was the recipient of the 2010 William R. Gianelli Water Leaders scholarship, 2005 NSF funding for the AMS Science and Policy Colloquium, and the ICSC-World Laboratory Hydrologic Science and Water Resources Fellowship from 2000-2003. 

	
	

	[image: Andrew.Gunter]Andrew
Gunther 
Ph.D.

	Dr. Gunther received his Ph.D. in Energy and Resources from the University of California at Berkeley in 1987, and he has worked at the intersection of environmental science and policy since 1979. He has extensive experience in applying science to the development of air, water, and endangered species policy, including in the Bay Area.
In 1986 he was hired as the first staff scientist for the San Francisco Estuary Institute, where he completed landmarks studies of estuarine water quality for the State of California and the U.S. EPA. He was the first manager of the State of California’s program that monitors for toxic substances in San Francisco Bay, and served as Assistant Chief Scientist for the Exxon Valdez Oil Spill Restoration Program. From 2001-2006 he was the coordinator of the Clean Estuary Partnership, where he developed and managed a joint research and analysis program for the Regional Board, the Bay Area Clean Water Agencies, and the Bay Area Stormwater Management Agencies Association. From 2011-2017 Dr. Gunther served as executive coordinator of the Bay Area Ecosystems Climate Change Consortium, assisting this interagency group develop and implement initiatives to build resiliency to climate change in the Bay Area.
In 2017, Andy became the ninth person to win Jean Auer Environmental Award from the San Francisco Estuary Partnership, which honors his “significant contribution toward improving environmental quality in the Bay-Delta Estuary.” More about Dr. Gunther’s career and activities is available at www.andrewgunther.com. 

	
	

	[image: ]William Kissinger
	William Kissinger of Marin County is a partner at the law firm of Morgan Lewis and Bockius. Before that he was a partner at Bingham McCutchen from 2003 to 2014, and an associate and then a partner at the legacy McCutchen Doyle Brown and Enersen firm from 1989 to 1997. He was senior deputy legal affairs secretary at the Office of Governor Gray Davis from 2001 to 2003. Kissinger served as senior advisor for international economic policy for the National Economic Council at the White House from 2000 to 2001 and was special assistant to the Legal Adviser at the U.S. Department of State from 1997 to 2000. He was staff attorney for the U.S. 9th Circuit Court of Appeals from 1987 to 1988. Kissinger earned a Juris Doctor degree from the University of California, Berkeley School of Law, and a B.A. in Politics/American Studies cum laude from Princeton University. 

	
	

	[image: ]Alexis 
Strauss-Hacker

	Alexis Strauss Hacker, Piedmont, held several leadership roles at the U.S. Environmental Protection Agency from 1979 to 2019, including acting regional administrator, deputy regional administrator, water division director, and manager of Superfund enforcement programs. She has been recognized with several leadership and management awards in her federal career. She earned a Master of Arts degree in urban planning and a Bachelor of Arts in geography from the University of California, Los Angeles.





[bookmark: _Toc54161598][bookmark: _Toc54164795][bookmark: _Toc54255513]Central Coast Regional Water Quality Control Board (Region 3)
Executive Officer: Matt Keeling
	[image: Mr. Jim McGrath]Jean-Pierre 
Wolff, Ph.D.
Chair
	Dr. Wolff, Ph.D., of San Luis Obispo, has been the owner and vintner of Wolff Vineyards since 1999. He was an independent consultant providing technical consulting services for privately held corporations from 2000 to 2002, senior vice president for Global Energy Services, a division of Emerson Electric from 1998 to 2000 and Vice President and corporate officer for Electro-Test from 1981 to 1998.
He is a member of the Coastal San Luis Resource Conservation District and the Agriculture Liaison Advisory Board, Cal Poly Center for Sustainability, Cal Poly College of Agriculture, Food and Environmental Science, Dean's Executive Advisory Board, Central Coast Salmon Enhancement, San Luis Obispo Vintners Association and the Central Coast Wine Growers Association. 

	
	

	[image: ]Jane Gray
Vice-Chair
	Ms. Jane Gray, of Goleta, is a regional planner and project manager and has been working at Dudek since 2006. She was a planner at the Santa Barbara County Long Range Planning Division from 2004 to 2006, a policy planner for planning and environmental services for the County of Fresno from 2003 to 2004. Ms. Gray was an English-language arts and English as a Second Language teacher for private language schools in the US and Germany. She earned a Master of Science degree in regional planning and management from the Technical University of Dortmund. 

	[bookmark: _Hlk54000942]
	

	[image: ]Monica 
Hunter, Ph.D.

	Dr. Hunter, Ph.D., of Los Osos, is the central coast Senior Program Advisor for the Planning and Conservation League Foundation and since 2005 has conducted numerous stakeholder processes in support of sustainable coastal watershed resource management. Dr. Hunter was a consultant to the Morro Bay National Estuary Program in 2001, and a former member of the Executive Committee, serving on the Education and Stewardship Committee. She is currently on the Executive Board of the Carmel River Watershed Conservancy and a member of the Carmel River Task Force. In 2012-13, she served on the Governor's Drinking Water Stakeholder Group. 

	
	

	[image: ]Michael Johnston

	Mr. Johnston, of Watsonville, is currently a consultant for Teamsters Local 948 and the California Teamsters State Council of Cannery and Food Processing Unions. He was a campaign coordinator at the International Brotherhood of Teamsters from 2006 to 2009, and a business representative for Teamsters Local 890 from 1988 until 2005. 

	
	

	[image: ]Jeffrey Young

	Mr. Young, of Santa Barbara, is a practicing attorney and focuses on small business and regulatory matters related to the aquaculture industry in California. He is a former owner and operator of Pacific Seafood Industries Inc., a small company that grows oysters and mussels in the Santa Barbara Channel. Mr Young is a member of the Morro Bay Technical Advisory Committee to the Central Coast Regional Water Quality Control Board. He also serves on the Sewer Testing and Maintenance Committee of Project Clean Water for the county of Santa Barbara and the cities of Santa Barbara and Carpinteria. 




[bookmark: _Toc54161599][bookmark: _Toc54164796][bookmark: _Toc54255514]Los Angeles Regional Water Quality Control Board (Region 4)
Executive Officer: Renee Purdy
	[image: Mr. Jim McGrath]Irma Muñoz
Chair
	Irma Muñoz is CEO and founder of Mujeres de la Tierra, an environmental equity organization that teaches women and their children to take ownership and leadership of neighborhood issues and challenges. She currently serves as Chair of the Santa Monica Mountains Conservancy, a member of the Mountains and Recreation Conservation Authority and serves as a mentor to many young people of color.  

	
	

	[image: ]Lawrence Yee
Vice-Chair
	Lawrence Yee is retired from the University of California Cooperative Extension where he directed the Ventura County office and the UC Hansen Agricultural Center.  He was a 2017 Fulbright Specialist serving at the University of Caldas, Colombia.  He is a founding member of the Ojai Valley Water Advisory Group, a quasi-think tank focused on water supply issues.  He is the Co-founder and past President of The Food Commons, a national organization supporting the development of regional food systems.  Lawrence received his BS in Biology from UC Davis and MBA from Santa Clara University. 

	
	

	[image: ]Charles Stringer

	Charles Stringer is Principal and General Counsel with the Renewable Resources Group. He began his career as a commercial litigator, and then served as legal counsel and senior policy advisor to the US Environmental Protection Agency and over 20 American Indian tribes in the western United States. 

	
	

	[bookmark: _Hlk52786960][image: Cynthia Guzmán ]Cynthia Guzmán 
	Cynthia Guzmán is a Principal at Estolano Advisors, an urban planning and public policy firm based in Los Angeles. Estolano works with public agencies, non-profits, philanthropies, and businesses craft innovative solutions to address complex problems. Cynthia leads a diverse portfolio of sustainability, economic and workforce development projects. Through her work in strategic planning, stakeholder engagement design and implementation, she has collaborated with clients to develop programs and policies for equitable economic development, hiring and workforce training, and sustainability. Cynthia received her bachelor's degree in English and master's degree in Urban and Regional Planning from UCLA. 

	
	

	[image: Cynthia Guzmán ]James Stahl 
	James Stahl is a Registered Professional Engineer in California, a Board-Certified Environmental Engineer of the American Academy of Environmental Engineers and Scientists and a Member of the National Academy of Engineering. He is President of JFS Environmental Engineering and the former Chief Engineer & General Manager of the Los Angeles County Sanitation Districts. Jim has extensive experience in the planning, design, operation and management of cost effective and environmentally sound wastewater collection and treatment, water reuse and solid waste systems. He has a BS in Civil Engineering from Loyola Marymount University and a MS in Environmental Engineering from Stanford. 





[bookmark: _Toc54161600][bookmark: _Toc54164797][bookmark: _Toc54255515]Central Valley Regional Water Quality Control Board (Region 5)
Executive Officer: Patrick Pulupa	
	[image: Mr. Jim McGrath]Karl E. Longley
Chair
	Karl E. Longley, of Fresno, is a emeritus professor and dean of engineering and he is the founding director of the California Water Institute at California State University, Fresno. Dr. Longley is a member of the American Water Works Association, the American Society of Civil Engineers, the Nature Conservancy, the American Academy of Environmental Engineers, and the Water Environment Federation. Dr. Longley earned a Bachelor of Science degree from the University of New Mexico, a Master of Science degree and Doctor of Science degree from the Johns Hopkins University, and he is a Board Certified Environmental Engineer. Dr. Longley's professional practice has focused upon water and wastewater treatment and supply. 

	
	

	[image: ]Carmen L. Ramirez
Vice-Chair
	Carmen Ramirez is a partner at the Law Offices of Kelsey Souders & Ramirez. She works almost exclusively in the civil litigation area of the law with an emphasis on real property and commercial cases. Ms. Ramirez has been an attorney since 2009. Previously she was employed by the City of Merced where she was involved environmental remediation and water quality issues.
Ms. Ramirez received her law degree from San Joaquin College of Law in Clovis, California. She received her bachelor's degree from UCLA. Ms. Ramirez resides in Atwater. 

	
	

	[image: ]Mark Bradford

	Mr. Bradford graduated from U.C. Davis with a B.S. degree in Renewable Natural Resources.  He served as a Program Director for Ecology & Environment, Inc. in San Francisco from 1979 - 1992, and as a Principal at ERM-West, Inc. (ERM), in Sacramento from 1992 - 2016.  His consulting experience in Northern California involved managing large, complex site investigation/ remediation programs, as well as projects addressing compliance, permitting, and environmental management systems for a wide range of government and private sector clients. These services involved complex multidisciplinary teams including Geologists, Hydrogeologists, Engineers, Toxicologists and a variety of other scientific disciplines. Regulatory agency coordination and negotiation was a key component of these programs. Mr. Bradford has extensive expertise in program organization, budgeting, cost control and contract negotiations.
As a Principal at ERM, he managed the Sacramento office and participated in strategic senior management discussions for 24 years during a period of strong growth. He was also the partner in charge of coordinating ERM's US government sector sales and delivery. 

	
	

	[image: ]Raji Brar
	Raji Brar is owner and operator at Countryside Market & Restaurants. She has previously served as a City Council Member for the City of Arvin, Vice-Chair for the Arvin Redevelopment Agency and as a Governing Board Member for the San Joaquin Valley Air Pollution Control District. Brar obtained her Bachelor of Science in Biology and Masters of Science in Health Care Administration from Cal State University Bakersfield. She has previously worked as a Chemist for BC Laboratories and as an Executive Assistant at ClinicaSierra Vista. She was appointed by Governor Brown to serve on the 15th District Agricultural Association Governing Board. Brar also serves on the Governing Board of Kern Health Systems. She also co-founded and is Director of the Bakersfield Sikh Women's Association. The Sikh Women's Association is a non-profit which gives out needs based scholarships to deserving students throughout Bakersfield and partners with the Bakersfield Homeless Center. 

	
	

	[image: ]Denise Kadara

	Denise Kadara currently serves on the board of the Tulare Basin Wildlife Partners and president of the Allensworth Progressive Association, a non-profit organization serving community needs. Her career spans over 25 years of public service from entry level positions to senior planner, senior management analyst, and consultant for cities in Los Angeles, San Bernardino and San Mateo counties in California. Her expertise includes housing, economic and community planning, policy development and program implementation. She received her education in urban/regional planning and public administration from California State Polytechnic University, Pomona and University of La Verne, La Verne, CA respectively. She is retired and moved to Allensworth in May 2010 with her husband where they now devote their time toward improving the quality of life of residents in the community and other disadvantaged communities. Since 2010, she and her husband have focused on community issues pertaining to water quality, distressed housing, infrastructure, youth/leadership development, environmental justice and economic development. She recently served as a member of the Tulare Lake Basin Disadvantaged Community Water Study -Stakeholders Oversight Advisory Committee (SOAC). 
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Acting Executive Officer:  Mike Plaziak
	[image: ]Peter C. Pumphrey
Chair
	Peter Pumphrey lives near Bishop, California. He is a retired attorney, most recently having been a Deputy District Attorney in the Environmental Prosecutions unit of the San Joaquin County Office of the District Attorney. He is currently the chair of the Lahontan Regional Water Quality Control Board. He is an advisor to the Executive Committee of the Environmental Law Section of the State Bar of California. He serves as the conservation chair of the Eastern Sierra Audubon Society, participates in the Bi-state sage grouse working group and is a member of the Lands Committee of the Eastern Sierra Land Trust. He has worked as a volunteer docent with the Eastern Sierra Institute for Collaborative Education. He enjoys being retired and living in the Eastern Sierra where he works in his garden and on art projects and hikes, skis and backpacks in the Sierra backcountry. 
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Vice-Chair
	Don Jardine, of Alpine County, recently retired from the Alpine County Board of Supervisors, where he was a member for 33 year and 6 months (the longest serving county supervisor in California). While he was a member of the Board of Supervisors, he served as a board representative on the Carson Water Subconservancy District and Alpine County Water Agency. He is currently a member of the Veterans of Foreign Wars, American Legion, Alpine County Local Agency Formation Commission, Alpine Fire Safe Council and of the Markleeville Volunteer Fire Department. He is also a volunteer for the Alpine Watershed Group. In past years, he has served with Alpine County Search and Rescue and Alpine County Library Commission, and as an Alpine County Reserve Deputy Sheriff and Alpine County Emergency Medical Technician. 
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Cox, DPA

	Dr. Kimberly Cox, of Helendale, has been a resident of the High Desert (San Bernardino County) since 1985 and was appointed to the Lahontan Regional Water Quality Control Board in July 2013.  Dr. Cox has been a Board member since 2003 at the Mojave Water Agency (a State Water Contractor) and is known as an expert in water management. Currently, Dr. Cox serves as the General Manager for the Helendale Community Services District, a position she has held since 2007. She previously worked in city and federal government and is adjunct faculty at a university. Additionally, Dr. Cox has served on the San Bernardino County Local Agency Formation Commission (LAFCO) representing special districts since 2004. She also represents special districts serving on the San Bernardino County Solid Waste Task Force. She holds a Master’s degree in Public Administration with an emphasis in Water Resource Management and a Doctorate in Public Administration. 
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	Keith Dyas, of Rosamond, has been an environmental and civil engineer at Edwards Air Force Base for 20 years. Previously, he was an engineer at Occidental Petroleum Corp. He has served on many local boards including the Antelope Valley-East Kern Water Agency and the Eastern Kern County Resource Conservation District. Mr. Dyas served as a director of the Rosamond Town Council. Mr. Dyas earned a Bachelor of Science degree in Civil Engineering from Cal Poly, Pomona and a Master of Science degree in Mechanical Engineering from Fresno State University. 
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	Dr. Amy Horne, Ph.D., J.D., of Truckee, has been a Board Member of the Lahontan Regional Water Quality Control Board since 2003. She recently earned a Juris Doctor degree at the William S. Boyd School of Law, University of Nevada, Las Vegas. While in law school, Horne interned for Senator Harry Reid in Washington, DC, for the Natural Resources Defense Council in San Francisco, and the Delta Water Master at the State Water Resources Control Board. Dr. Horne has worked more than 30 years on issues of natural resource management and policy, emphasizing water, forestry, sustainable development and dispute resolution. As Research Director at the Sierra Business Council from 1998 to 2005, Horne published an innovative guide to sustainable rural economic development. While a Research Forester at the U.S. Forest Service Pacific Northwest Research Station from 1993 to 1997, Horne earned awards for the many articles she published about ecosystem management. Horne earned a Doctor of Philosophy degree in forestry and a Master of Forest Science degree from the Yale School of Forestry and Environmental Studies and a Master of Public Administration degree in natural resource policy and management from the University of Wisconsin-Madison. 
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	Eric Sandel, of Truckee, has been a member of the Lahontan Regional Water Quality Control Board since 1992. He is the principal of S.A. Engineering, an electrical engineering firm in Truckee. He is a member of the Institute of Electrical and Electronic Engineers (IEEE) and the International Association of Electrical Inspectors (IAEI). He earned a Bachelor of Arts degree from the University of Massachusetts. 
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Executive Officer: Paula Rasmussen
	[image: Mr. Jim McGrath]Nancy Wright
Chair
	Nancy Wright is co-owner of a family owned General Contracting company, since 1977. Wright was vice-president of Pete Wright General Contractor, Inc. from 1997 to 2016 and co-owner of the Wright Window Company from 1994 to 2014. Wright is a Commissioner and past Chair of the Riverside County Local Agency Formation Commission and a 29-year member of the Mission Spring Water District Board of Directors. 
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Vice-Chair
	Jayne Powell has been an environmental and aggregate resources manager at Granite Construction Inc. since 2007. She was owner and environmental consultant at Resource Recovery Inc. from 2003 to 2006 and an environmental safety and quality manager at Foster Wheeler Environmental Corporation from 1997 to 2003. Powell was an environmental engineering group manager at Dames and Moore from 1990 to 1997 and an environmental manager at the Atlas Powder Company from 1988 to 1990. She is a member of the California Stormwater Quality Association. Powell earned a Master of Science degree in biology from Murray State University. 
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	Edward Muzik has been general manager of the Hi-Desert Water District of Yucca Valley since 2007, where he was chief financial officer from 2002 to 2006. He was director of operations and finance at Vicom Systems Inc. from 1993 to 2002 and a controller at Ashford Development from 1990 to 1993 and at Cobble Knoll from 1985 to 1990. Muzik was accounting supervisor at Motorola from 1984 to 1985 and at S and C Electric from 1978 to 1984. 
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	Peter Satin, has held several positions at the Mojave Desert Land Trust since 2017, including director of land management and land stewardship supervisor. He was a wildlife technician at the U.S. Forest Service Pacific Northwest Research Station in 2016, a community health educator for the Peace Corps in Cambodia from 2012 to 2014 and an HIV/AIDS prevention and child survival health extension agent for the Peace Corps in Honduras from 2011 to 2012. Satin earned a Master of Environmental Management degree in ecosystem science and conservation from the Nicholas School of the Environment at Duke University. 
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	Sahara Huazano has been the Director of Programs at Alianza Coachella Valley as of 2019. She has also held multiple positions at Building Healthy Communities, Coachella Valley from 2015 to 2018, including Project Manager for Environmental Justice and Project Manager for Education Equity. She is a fellow at Water Solutions Network, and a member of the City of Coachella Planning Commission and the Disadvantaged Communities Infrastructure Committee at the Coachella Valley Water District. 
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Executive Officer: Hope Smythe
	[image: Mr. Jim McGrath]William Ruh
Chair
	William Ruh of Montclair, CA, was appointed to the Santa Ana Regional Water Quality Control Board in 2002.  Mr. Ruh also has served on the Citrus Valley Association of Realtors as director of governmental affairs since 2001 as a consultant for the State Assembly Select Committee on the Alameda Corridor East since 1999 and has served on the Montclair City Council since 1998.  Previously, he served on the Board of Directors for the Monte Vista Water District from 1991 to 1998 and the Planning Commission for the City of Montclair from 1988 to 1998. 
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	[image: ]Tom M. Rivera

	Dr. Tom M. Rivera of Grand Terrace, CA, was appointed to the Santa Ana Regional Water Quality Control Board in 2013. Dr. Rivera was a Peace Corps volunteer serving in South America from 1963 through 1965.  He retired in 2011 from California State University, San Bernardino after 39 years as the Associate Dean of Undergraduate Studies.  He has an extensive record of active participation as a board member and volunteer in numerous community organizations.  He is a charter member of the Kiwanis Club of Greater San Bernardino founded in 1967.  Dr. Rivera earned a Doctor of Education degree from the University of California, Los Angeles in 1973.  Dr. Rivera and his wife Lily have been married 52 years, have three children, and two grandchildren. 

	[image: ]Lana Ong Peterson

	Lana Ong Peterson of Orange, CA, was appointed to the Santa Ana Regional Water Quality Control Board, where she has served since 2016. Ms. Peterson has been director of public affairs at the Kaiser Permanente Downey Medical Center since 2017, where she has held several positions since 2010, including senior public affairs representative and senior communications specialist. She held several positions at Cox Communications from 2004 to 2010, including senior communications specialist, communications specialist and public relations coordinator. She earned a Master of Business Administration degree from Chapman University. 
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	Daniel Selmi of Newport Beach, CA, was appointed to the Santa Ana Regional Water Quality Control Board in 2016.  Mr. Selmi has been a professor of Law at Loyola Law School, Los Angeles since 1983. He was a deputy attorney general in the California Department of Justice, Office of the Attorney General from 1976 to 1983 and a judicial law clerk for The Honorable Manuel L. Real at the U.S. District Court, Central District of California from 1975 to 1976. Mr. Selmi earned a Master of Public Administration degree from the Harvard University, Kennedy School of Government and a Juris Doctor degree from the Santa Clara University School of Law. 
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	Kristine (Kris) Murray of Anaheim, was appointed to the Santa Ana Regional Water Quality Control Board in 2018. Ms. Murray is president and chief executive officer at KLM Strategies since 2018 and has more than 25 years of executive management experience, serving public agencies across Southern California. Ms. Murray began her career in Washington, D.C. as a senior legislative aide to U.S. Representative Steve Horn (CA-38). Most recently, Ms. Murray served as an at-large member of the Anaheim City Council serving more than 350,000 residents from 2010 - 2018. During her tenure, she chaired the Orange County Council of Governments Board of Directors, Southern California Water Committee Water Energy Task Force and served on the boards of the Metropolitan Water District of Southern California, Southern California Association of Governments (SCAG), Association of California Cities–Orange County (ACC-OC), League of California Cities, and Transportation Corridor Agencies. Prior to her service on the city council, she was a member of the Anaheim Public Utilities Commission, serving as Vice-chair of the board. 
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	Joe Kerr of Coto de Caza, is a second-generation professional firefighter who served as a Fire Captain with the Orange County Fire Authority and Orange County Fire Department for 34 years.  He was elected as the first President of the Orange County Professional Firefighters Association where he served 17 years, and he has also served in numerous other leadership positions as a former Vice President of the California Professional Firefighters Association, as the Southern Director for the California State Firefighters Association, and as the10th District Field Service Representative for the International Association of Firefighters.  Kerr has been a business agent at the Orange County Professional Firefighters Association since 2012, and he was a member of the California Workforce Investment Board from 2003 to 2004.  He has been a member of the Honor Society – Washington D.C. since 2018 and is a 2005 graduate of the Harvard Trade Union Program. Kerr's appointment is pending Senate confirmation. 
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Executive Officer: David Gibson
	[image: Mr. Jim McGrath]Henry Abarbanel
Chair
	Henry Abarbanel, of Del Mar, was appointed to the San Diego Regional Water Quality Control Board in November 2011. He has been a professor of physics at the University of California, San Diego and a research physicist at the Scripps Institution of Oceanography since 1983. Mr. Abarbanel served on the Del Mar City Council from 1992 to 1996 and 2000 to 2008. He was chair of the San Diego Metro Wastewater Commission from 2005 to 2008. Mr. Abarbanel received his doctorate in physics at Princeton University. 
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Vice-Chair
	Celeste Cantú, of Temecula, was general manager of the Santa Ana Watershed Project Authority from 2006 to 2017. She was executive director of the California State Water Resources Control Board from 2001 to 2006, state director at the U.S. Department of Agriculture Rural Development from 1998 to 2001, executive director at the Imperial Valley Housing Authority from 1978 to 1998 and planning director at the City of Calexico from 1977 to 1978. Cantú currently serves on the Public Policy Institute of California's Water Policy Center Advisory Council, President, Water Education Foundation, Vice President, The Water Foundation, the UC Presidents Advisory Council for Agriculture & Natural Resources and is a UCCE Master Gardener, Riverside County. She is a partner and facilitator for the Water Solutions Network. She earned a Master of Public Administration degree from the Harvard University, Kennedy School of Government and a BA at Yale University. 
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	Eric Anderson, of Elfin Forest, is vice president of La Costa Flower Shop and Nursery, a horticulture business, which specializes in the production, harvest, breeding, and processing of ornamental seeds and seedlings. He is serving as director of the San Diego County Farm Bureau and was president from 1996-1998. He also has served on the County of San Diego Sunset Review Commission and on the Resource Protection Review Committee. Mr. Anderson has served on the Elfin Forrest Harmony Grove Town Council. He is a past President of the San Diego Flower and Plant Association and a member of the International Palm Society. Mr. Anderson earned a bachelor of science degree from California State Polytechnic University, Pomona. 
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	Megan Blair, of San Diego, has been chief development officer at the San Diego Public Library Foundation since 2008. She was capital campaign and major gifts manager at Girl Scouts, San Diego – Imperial Council from 2007 to 2008, where she was a fund development associate from 2006 to 2007. Blair was a development associate and environmental analyst at Save the Harbor, Save the Bay from 2003 to 2005. She is a member of the United Way of San Diego Board of Directors, Women Give San Diego and the Junior League of San Diego. 
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	Betty H. Olson, of Trabuco Canyon, was appointed to the San Diego Regional Water Quality Control Board in December 2014. Olson has been a professor at the University of California, Irvine Henry Samueli School of Engineering’s Department of Civil and Environmental Engineering since 2006. She was a professor at the University of California, Irvine School of Social Ecology from 1974 to 2006. Olson is president of the Santa Margarita Water District Board of Directors and a member of the Orange County Water Association and the Association of California Water Agencies. She earned Doctor of Philosophy and Master of Science degrees in environmental health science from the University of California, Berkeley. 
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	Gary Strawn, of Santee, is a retired aerospace program manager. He worked for Hamilton Sundstrand Power Systems in San Diego from 1988 to 2006, after serving as an officer in the U.S. Navy from 1968 to 1988. Mr. Strawn is a member of Trout Unlimited, San Diego Fly Fishers, San Diego River Park Foundation, San Diego Stream Team, California Golden Trout and Southern California Steelhead Recovery Projects and Friends of Santee River Park. Mr. Strawn has a bachelors degree from San Jose State University and a Master of Science degree from the U.S. Naval Postgraduate School. 

	
	

	[image: Andrew.Gunter]Stefanie Warren

	Stefanie Warren, of San Diego, was appointed to the San Diego Regional Water Quality Control Board in July 2013. Warren has been an attorney at McKenna Long and Aldridge LLP since 2006. She was a law clerk for the Honorable Irma E. Gonzalez from 2005 to 2006. Warren earned a Juris Doctorate degree from Emory University, School of Law. 
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FY 2019/2020 Accomplishment Highlights
NPDES Storm Water Program – having filled key vacancies within the NPDES Storm Water Program, RB1 Program staff have taken an intentionally proactive approach to working with municipalities, industries, and operators of construction sites, focusing on site and facility inspections in all corners of the region, while also pursuing progressive enforcement where necessary. Given the relatively large number of storm water facilities in the region, storm water staff utilize mapping tools, databases, and screening criteria to prioritize inspections, exceeding inspection targets. Further, delivering on the Board’s prioritization for enforcement of storm water violations, the team successfully completed numerous enforcement actions over the past year, including several high dollar penalty cases. Finally, RB1’s MS4 program manager has provided critical input as a subcommittee member assisting State Board staff in the development of the revised CalTrans and Phase 2 MS4 permits.
Technical and Financial Assistance to Disadvantaged Communities – In 2019 RB1 approved a Resolution acknowledging the Human Right to Water (HRTW) as a core value and directing staff to engage with communities that lack adequate, affordable, or safe drinking water, including providing community outreach, technical assistance and financial resources.  Predominantly a rural region, many of the communities and counties in the region face financial hardship and are considered small and economically disadvantaged or severely disadvantaged, often lacking the financial resources, staffing and technical expertise to successfully develop approvable projects and complete loan and grant applications that address water supply and sanitation. Over the past several years RB1 staff has coordinated with the Division of Financial Assistance, other funding agencies, and technical assistance providers to assist small and disadvantaged communities to plan, fund and complete much needed water and wastewater infrastructure projects, wastewater recycling projects, as well as storm water capture, infiltration, and reuse projects throughout the region.
Addressing Impaired Water Bodies – In 2019 RB1 adopted the Russian River Pathogen TMDL which documents widespread violation of fecal indicator bacteria standards and prevalence of human-sources waste. The TMDL’s program of implementation focuses on a comprehensive assessment program of on-site wastewater treatment systems (OWTS) and establishes performance standards for upgrades of failing or sub-standard OWTS. Further, RB1 staff have made significant progress in the development of nutrient, sediment, and temperature TMDLs for the Laguna de Santa Rosa, the largest tributary to the Russian River. Finally, RB1 staff and contractors have made important gains in developing the Elk River Sediment Reduction Strategy, and the Board adopted revised WDRs for the two industrial timber companies in the watershed, key components of the approved Upper Elk River Sediment TMDL Action Plan.
FY 2020/2021 Priorities
Klamath Basin Restoration – Having completed the Public Review Draft Upper Klamath Watershed Action Plan, and the Preferred List of Water Quality Projects pursuant to the Klamath River Hydroelectric Settlement Agreement, RB1 staff in coordination with State Board staff and other partners are focusing now on project implementation, as well as permitting of the Lower Klamath Lake Treatment Wetlands project, the Fall Creek Fish Hatchery, and the Construction General Permit for Klamath dam removal activities that are not covered by the State Board’s 401 for the Lower Klamath Project.
Addressing Fuels Management and Post-Fire Recovery Projects – RB1 staff are revising WDRs and the Conditional Waiver for these activities on federal and private lands, respectively, working closely with the federal land management agencies and CalFire. In addition, staff are initiating coordination with CalFire as well as resource conservations districts to address necessary water quality protections associated with fire suppression lines installed on private property.
Cannabis Program - In response to the 50% reduction in staffing levels, RB1 staff have shifted work plan commitments to focus on increasing enrollments and conducting enforcement actions on illegal operations.
[bookmark: _Toc54161607]Policy Development – priority policy development efforts include: Climate Change Adaptation and Resilience Strategy and Groundwater Protection Strategy.
[bookmark: _Toc54164804][bookmark: _Toc54255522]San Francisco Bay Regional Water Quality Control Board (Region 2)
A recorded update is available here: https://youtu.be/hJx2YLAdwHU. This will be shown at the WQCC meeting.
[bookmark: _Toc54161608][bookmark: _Toc54164805][bookmark: _Toc54255523]Central Coast Regional Water Quality Control Board (Region 3)
Highlights from the last year 
Our changing workforce – In addition to COVID driven telework this was a year of major change associated with a high level of staff turnover and hiring due to retirements – and they keep coming. In total, eight staff retired over the last year and three more are pending. Almost 30% of our workforce has less than five years of Water Board experience and our management team is in state flux associated with promotions.
Some of our core regulatory accomplishments – Over the last year we:
· Adopted 1) revised MS4 permit for the City of Salinas, 2) revised general waiver of WDRs for specific types of discharges, 3) three general WDRs (management and beneficial reuse of petroleum impacted soils on active oil leases; active class 3 landfills; municipal wastewater facilities with flows greater than 100K), 4) five NPDES permits, 5) OWTS Policy LAMP for San Luis Obispo County, 6) one TMDL, and 7) issued 36 401 certifications.
· Released draft Agricultural Order 4.0 and EIR for public comment and held seven full days of public meetings devoted to the order development process.
· Supported statewide implementation of PFAS investigations for 12 landfills, four airports and 30 POTWs.
· Closed 12 groundwater investigation and cleanup cases.
Environmental Justice Initiatives
· Conducted October 3, 2019 workshop titled, Challenges and Solutions: The Intersection of Water Quality and People Experiencing Homelessness on the Central Coast.
· Central Coast Domestic Well Testing Program: over 276 wells tested since October 2018 (nitrate, arsenic, chromium VI, perchlorate, 1,2,3-TCP and general minerals).
· Replacement Water Facilitation: UCLA drinking water system pilot project, local and regional bottled water and interim replacement water programs, settlement agreements, etc.
· EJ capacity building.

The year ahead
Consistent with the last year we will continue to focus on hiring, onboarding and mentoring staff while also focusing on our highest water quality priorities.  We are currently in the process of an office-wide prioritization effort to inform and support our work in the coming year while also addressing the resource constraints associated with the pandemic and challenges of a rapidly changing workforce.
[bookmark: _Toc54161609][bookmark: _Toc54164806][bookmark: _Toc54255524]Los Angeles Regional Water Quality Control Board (Region 4)
FY 19-20 Highlights
Industrial Sites Task Force and Non-Filer Initiative
The Industrial Sites Task Force (ITF), consisting of representatives from industries, environmental groups, and municipalities, was brought together our Board Chair, Irma Muñoz, to identify and facilitate enrollment of non-filers into the NPDES General Permit for Storm Water Discharges Associated with Industrial Activities (also known as the “IGP”). The ITF meets quarterly, recently via Zoom, and has grown to include local elected officials and State Board Member Maguire and an additional Regional Board member, Cynthia Guzmán. The ITF spawned the concept for SB205, passage of which has raised the enrollment rate of businesses under the IGP by over 200% in the Los Angeles Region, with similar results across the state. Our staff have been coordinating with State Board staff to develop informative web pages, FAQs in English, Spanish, Korean and Chinese, and workshops for municipalities and stakeholders.   
Enforcement and Supplemental Environmental Projects (SEPs)
On October 10, 2019, the LA Regional Board approved the Region’s first SEP List geared toward benefiting local disadvantaged communities (DACs), and launched a program to promote the allocation of SEP monies to DACs in partnership with the Rose Foundation for Communities and the Environment. Over the fiscal year, the LA Regional Board issued over 1,500 formal and informal enforcement actions. Of those, 37 Expedited Payment Letters were issued for mandatory minimum penalties totaling $1.038 million, and $696,000 in penalties were collected. On June 29, 2020, the LA Regional Board settled an enforcement case against GKFG LLC for violations of the General Permit for Stormwater Discharges Associated with Construction and Land Disturbance Activities (CGP) in the amount of $262,657. On December 23, 2019, the Port of Los Angeles (POLA) satisfied the SEP component of a Settlement Agreement totaling $189,000. Of the total assessed penalty, $102,000 was directed to a SEP for Litter Control Measures, which aim to reduce the trash and litter loading from landside activities into the harbors. 
Activities to Promote Water Resiliency
Proposition 1 and Proposition 68 Groundwater Projects
During the 2019 and 2020 timeframe, the LA Regional Board’s Proposition 1 (Prop 1) Team provided technical support for groundwater projects totaling over $300,000,000 to address impacted water supply wells, cleanup of emerging chemicals such as perchlorate and hexavalent chromium, cleanup of backlogged cases, and projects to protect groundwater from seawater intrusion. These projects clean up contaminated groundwater that serves as a source of drinking water in the Central Basin, San Gabriel and San Fernando Basins, and Ventura County. Staff are also working with the City of Huntington Park, a disadvantaged community, on a Prop 68 grant to upgrade their existing water supply treatment system.
General NPDES Permit for Discharges of Groundwater from Cleanup and Water Supply Operations in the San Gabriel Valley Groundwater Basin 
The General Permit, adopted in June 2020, expedites the cleanup of contaminated groundwater in the San Gabriel Basin to restore local water supply and increase water resiliency. The General Permit allows temporary discharges of groundwater to surface water during well start-up and testing before it infiltrates back into the groundwater basin. Given the elevated concentrations of some pollutants in the groundwater, the discharges are only allowed when there is little to no flow in the surface waters, such that discharges will not mix with in-stream flow. Once the groundwater treatment systems are fully functional, up to 90,000 acre-feet per year of treated groundwater will be available for potable use. 
Individual Recycled Water Permitting Actions 
The Board adopted Order R4-2019-0118 on October 10, 2019 for the Camrosa Water Reclamation Facility (WRF). The permit regulates the use of almost 100% of the tertiary-treated effluent produced at the WRF for crop and landscape irrigation. The Order requirements, in conjunction with the operation of a groundwater desalter, will address salt loading to the underlying groundwater basin on a regional basis to protect groundwater quality while allowing for the increased use of recycled water. In April 2020, the Board adopted two permits related to recycled water. Order R4-2020-0049 regulates the discharge of disinfected, tertiary-treated wastewater generated at the Vista Canyon Water Factory for onsite and offsite landscape irrigation and other non-potable applications. The Water Factory will produce approximately 86.9 acre-feet per year for onsite irrigation and 420 acre-feet per year for offsite irrigation, which will reduce the need for imported water in the Santa Clarita Valley. The Board also adopted Order R4-2020-0051 for the City of Oxnard’s Groundwater Recovery Enhancement and Treatment (GREAT) Program. The Program’s objectives include increased reliability, reduced costs, improved dependability, and enhanced stewardship of the local water supply through recycling and reusing a substantial portion of the region’s wastewater. The Program’s Advanced Water Treatment Facility currently produces up to 6.25 mgd of advanced treated wastewater, which is used for irrigation. This particular order additionally permits the use of advanced treated wastewater for injection into the Santa Clara River Valley Basin using a demonstration well for aquifer storage and recovery. 
Regional Municipal Separate Storm Sewer System (MS4) Permit
The LA Regional Board continued work on a Regional MS4 Permit by conducting extensive stakeholder outreach and releasing a working proposal of the permit in December 2019. Staff held seven Board agenda items and a large workshop in January with over 100 attendees. Board members and staff also contributed to the implementation of LA County’s Safe Clean Water Program (Measure W, passed in November 2018), to fund MS4 compliance projects. Staff reviewed project applications and stormwater investment plans and provided input at various committee meetings. In addition, our Board Chair is a member of the Regional Oversight Committee for the program.
Litigation Success in the Los Angeles Region
In the last fiscal year, we have had some major successes on litigation in the Los Angeles Region. Notably, with statewide significance, is the Tesoro case, decided last winter. This case provides a court of appeals precedent for the famed Zoecon State Board Order. Zoecon is the order that holds that passive migration is a discharge for purposes of Water Code section 13304, governing cleanup and abatement orders.  The Tesoro case favorably cited Zoecon and a few other precedential State Board orders. It is the first Court of Appeals decision upholding the concept of passive migration, giving the Water Boards even stronger footing for our cleanup and abatement orders.
FY 20-21 Priorities
The LA Water Board’s overarching priorities for FY 20-21 include focusing on our core work that (1) supports use of the region’s groundwater resources as an increasing source of local water supply; (2) ensures protection of public health by remediating impacted water supply wells in disadvantaged communities, implementing vapor intrusion guidance in site cleanups, addressing emerging contaminants such as PFAS, and developing regulatory plans to restore impaired waters for fish consumption and recreation; and (3) addresses key sources of water quality impairment, including municipal and industrial stormwater.  In each of these areas, the Board is also redoubling its efforts to ensure that our actions are equitable and focus on our communities most impacted by water pollution, our decision-making is inclusive, and we collaborate with fellow state agencies as well as local governments and community based organizations to achieve our common goals. 
[bookmark: _Toc54161610][bookmark: _Toc54164807][bookmark: _Toc54255525]Central Valley Regional Water Quality Control Board (Region 5)
Water Board employees, view the RB5 update here. Members of the public should tune into the WQCC broadcast to see this update.
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Highlights from 2019-2020
Leviathan Mine Cleanup Water Board staff oversaw and managed the contract for treatment of 3.3 million gallons of Acid Mine Drainage (AMD) which resulted in the disposal of over 1,400 tons of sludge. An Early Final Remedial Action (EFRA) test achieved successful results and will be used to continuously remediate AMD throughout the year.

City of Victorville $1.5M Settlement Agreement Water Board finalized a Settlement Agreement with the City of Victorville in the amount of $1,500,000 (to include a $750,000 Supplemental Environmental Project) addressing previous spills from the City’s sewer collection system.
  
Water Board-Navy DoD Partnering at China Lake Naval Weapons Center  
Water Board staff and Navy DoD remedial program managers embarked on relationship building to foster improved communications and decision-making on cleanup actions.

Revised WDRs – Briggs Mine WDR authorized bioleaching processes to extract gold from ore on the existing heap leach pad, the first of its kind in the region. A secondary effect of the bioleaching process will be to effectively detoxify cyanide in the heap in anticipation of closure. 

Adoption of Climate Change and Mitigation Response Plan Water Board adopted Resolution No. R6T-2019-0277 which recognizes the impact of climate change on beneficial uses and provides guidance on the development and implementation of actions to address climate change.
Priorities for the year ahead
Tahoe Keys Lagoons Aquatic Weed Control Methods Test Project Adoption of an EIS/EIR, proposed Basin Plan prohibition exemption, and an NPDES permit in early 2021 that will allow a pilot project using both mechanical means and aquatic pesticides to combat the spread of invasive aquatic weeds in the Tahoe Keys Lagoons area of Lake Tahoe. Lake Tahoe is designated an Outstanding National Resource Water (ONRW).

Irrigated Lands Regulatory Program Develop a regulatory strategy to address the water quality challenges from irrigated agriculture, grazing and Combined Animal Feeding Operations in priority watersheds and groundwater basins in the region.  

Leviathan Mine Cleanup Continue EFRA activities to simultaneously treat 5 separate AMD sources. Oversee site maintenance projects to facilitate continued remediation actions. 

Completion of USGS Chromium Background Study in Hinkley USGS will complete the hexavalent chromium background study under contract with the Lahontan Water Board. The study has taken over 5 years to conclude and its results will inform existing cleanup actions in the community.
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Highlights from last year
Irrigated Lands   A high priority for the regional board has been continuing to focus on development of irrigated lands general orders and implementation of the general orders that have been adopted.  General orders have been adopted for two coalitions: Bard and Palo Verde Valley. These general orders established a foundation for continued efforts through the region.  Last fiscal year the draft order for Coachella Valley coalition was circulated for comment, with a target of adoption by June 2020.  Engagement with stakeholders allowed for dialogue on critical issues, and a request for additional time for adoption was made. Regional board staff are responding to comments received on the draft.
2018 Integrated Report   A workshop was held to allow for stakeholder input on the integrated report. At a later meeting, the board adopted the integrated report and submitted it to the SWRCB. 
Salt and Nutrient Management   Regional board staff-initiated collaboration with the Coachella Valley Basin Salt and Nutrient Management (SNMP) Stakeholders. The regional board provided comments on a 2015 SNMP which did not meet the recycled water policy requirements and requested modifications. Recently a consultant began development of a plan to develop a SNMP and a groundwater monitoring workplan. Work will focus on methods to evaluate existing water quality, estimate salt and nutrient loading, and determine the assimilative capacity of the aquifer to receive salts and nutrients. 
Triennial Review   Initiated outreach last fiscal year.
New River Improvement Project   Funding was allocated in this year’s governors’ budget. 
Priorities for the year ahead
2020 Triennial Review   A workshop was held in October and adoption is planned for this calendar year.
Basin Plan Amendment   Incorporate the SWRCB Water Quality Objectives for Bacteria. (Completed)
Irrigated Lands   Adopt the Coachella Valley Irrigated Lands General Order and release for comments of a draft general order for the Imperial Valley. 
New River   Coordinate with stakeholders as construction is implemented for the New River Improvement Project. Staff will engage with the City of Calexico on regional board permitting requirements and ensure that SWRCB water rights staff and the city are engaged.
Salton Sea   Engage with Natural Resources Agency on Salton Sea Habitat Restoration Project to identify required Regional Board permits and the timing of restoration projects. 
SNMP   Submit a plan for development of a Coachella SNMP and a monitoring plan. Staff are developing a concurrent workplan with USGS for GW monitoring to fill data gaps. A contract with USGS to complete the sampling is pending.
2018 Integrated Report   Adopt the 2018 Integrated Report by the SWRCB.
Confined Animal Facilities   Revise the existing CAFO General Order this fiscal year.
[bookmark: _Toc54161613][bookmark: _Toc54164810][bookmark: _Toc54255528]Santa Ana Regional Water Quality Control Board (Region 8)
Regional MS4 Storm Water Permit - Currently, there are three active MS4 Storm Water Permits in the Santa Ana Region that cover portions of Orange, Riverside and San Bernardino Counties.  A new Regional MS4 Permit will reconcile the requirements from all three County Permits to create one MS4 Permit for all large municipalities within the Santa Ana Region. The Santa Ana Water Board expects to start the approval process for the Regional MS4 permit in January 2021. The Regional MS4 Permit will incorporate TMDL provisions and statewide precedential order requirements.

Human Right to Water – In December 2019, the Santa Ana Water Board adopted the Human Right to Water Resolution, embracing the human right to water as a core value. The Resolution directed staff to implement a 2-year Work Plan with specific tasks to ensure that the Santa Ana Water Board programs are equitably and consistently administered and are supportive of the Human Right to Water in all communities.  The Resolution also directed staff to provide annual updates to the Santa Ana Water Board.

PFAS – the Executive Officer has issued PFAS investigation orders for landfills, and airports in the region; selected bulk fuel terminals are next. Board staff are also coordinating with State Board on the State Board issued investigation Orders.  Elevated PFAS concentrations have been detected in groundwater and surface water in the vicinity of the city of Corona and in the Orange County Groundwater Management Zone where further investigation of potential sources is underway.  In addition, a plume of PFAS emanating from the March Air Reserve Base/former March Air Force Base has impacted two off-site domestic wells and two public supply wells. The Air Force is providing treatment and/or replacement water and Staff have asked the Air Force to perform further investigation and remediation.

Orange County North Basin – the US EPA has added the Orange County North Basin to its National Priorities List (Superfund List). The site is a comingled groundwater plume of chlorinated solvents and other contaminants covering approximately 5 square miles beneath parts of the cities of Anaheim and Fullerton. Staff will continue working with US EPA to address the contamination.

Poseidon Desalination NPDES permit – The reissuance of the Poseidon Desalination Facility at Huntington Beach is nearing its conclusion at the Santa Ana Water Board.  A public hearing was held for Santa Ana Water Board consideration of the Tentative Order and is to be continued pending Board direction that Poseidon prepare a revised Marine Life Mitigation Plan that describes the projects they will mitigate damage caused by the intake of 100 million gallons per day of ocean water and the discharge of 50 million gallons per day of concentrated brine.

Total Maximum Daily Loads (TMDLs) – the Santa Ana Water Board will consider adoption of several TMDLs including Copper TMDLs for Newport Bay to address impacts from recreational boat paints and revisions to the existing 2004 Lake Elsinore/Canyon Lake Nutrient TMDLs.  
[bookmark: _Toc54161614][bookmark: _Toc54164811][bookmark: _Toc54255529]San Diego Regional Water Quality Control Board (Region 9)
Accomplishments 2019-2020
The San Diego Water Board uses its Practical Vision as a tool to focus limited resources onto the region’s highest priorities. The following priority projects were undertaken during 2019-2020 to help achieve the goals of the Practical Vision.
Tijuana River Border Pollution Control Efforts. The San Diego Water Board is involved in several efforts to address transboundary flows carrying sewage, trash, and sediment into the Tijuana River Valley from Mexico that have polluted the area for decades, particularly after storms. 
Innovative Liability Settlement Terms for Construction Storm Water Program.  Staff found contractors for a United States Army Corps of Engineers flood control construction project in Murrieta Creek continually failed to protect habitats and ecosystems from sediment discharges and issued a $741,466 Administrative Civil Liability Settlement Agreement with the contractor. 
Development and Release of Public Data Visualization Tools.  Staff released several data visualization tools that share volumes of data collected by the Board. The applications are available on the San Diego Water Board Monitoring and Assessment webpage (https://www.waterboards.ca.gov/sandiego/water_issues/programs/mon_assess/#data_info). 
Lower San Diego River Watershed Human Fecal Material, Investigative Order.  The San Diego Water Board issued an Investigative Order to 10 cities and agencies to investigate and quantify the relative contributions of actual and suspected sources of human fecal material discharges from their respective jurisdictions to the Lower San Diego River Watershed. 
Plume Tracking included in Reissuance of National Pollutant Discharge Elimination System (NPDES) Permits.  The San Diego Water Board reissued NPDES permits for several discharges to the Pacific Ocean that required receiving water monitoring programs that use plume tracking technology.
Santa Margarita River Estuary Alternative TMDL Strategy. Instead of a traditional TMDL to dictate restoration efforts in a high priority water body, the Board issued an Investigative Order to seven local, county, and military municipal storm water program permittees.
Board Member Outreach.  The San Diego Water Board convened four pre-COVID-19 in person outreach events with local and state elected officials and agencies to solicit feedback and share information regarding the Water Board’s priorities and efforts.  
Tribal Summit.  The San Diego Water Board convened a Tribal Summit in February 2020 attended by three San Diego Water Board Members, CalEPA Deputy Secretary Yana Garcia, Adriana Renteria State Water Board Director of the Office of Public Participation and leaders and representatives of over 18 Tribes and Bands from throughout the San Diego Region.
City of San Diego North City Water Reclamation Plant and Pure Water Facility.  The San Diego Water Board issued an NPDES Permit to the City of San Diego to augment Miramar Reservoir, a drinking water reservoir, with advanced treated recycled water. 
Reissuance of the NPDES Permit for the Carlsbad Desalination Plant.  The San Diego Water Board reissued an NPDES Permit to Poseidon Resources LP for the discharge of brine wastewater to the Pacific Ocean from the Carlsbad Desalination Plant. 
[bookmark: _Hlk48748849]Memorandum of Understanding with Marine Corps Base, Camp Pendleton. In July 2019, the San Diego Water Board and Commanding General for Marine Corps Base, Camp Pendleton, agreed to a Memorandum of Understanding to conduct an environmental assessment of the Stuart Mesa Agricultural Fields. 
San Diego Bay Sediment Investigative Orders. In October 2019, the San Diego Water Board issued three investigative orders requiring the assessment of impacts to sediments within the Laurel Hawthorn Embayment area of San Diego Bay. 
Priorities for 2020-2021
· San Diego Water Board Consideration of Biological Water Quality Objectives
· San Diego Bay Efforts
· Ongoing sediment investigations and remediation
· San Diego Bay Fish Tissue Study  
· Internal San Diego Bay Workgroup
· SD Bay Sediment Data in GIS to Track Pollutant Reductions
· Sediment Quality Objectives Implementation
· Increasing Local Drinking Water Supply
· Review of Salt and Nutrient Management Plans
· Expansion of Recycled Water Production and Purveyance
· NPDES Permit Reissuance for discharges through the South Bay Ocean Outfall South Bay International Wastewater Treatment Plant (International Boundary and Water Commission) and City of San Diego
· 2 Tijuana River (bacterial indicators and solid waste) TMDLs and 1 Santa Margarita River Watershed (nutrients) TMDL
· Regional Storm Water Permit for FY 21-22 Consideration
· Next Generation Monitoring
[bookmark: _Toc54161615][bookmark: _Toc54164812][bookmark: _Toc54255530]Day 1 Sessions
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Remote Board Meetings
No materials were provided for this topic.
Remote Enforcement
Requests for Regulatory Relief due to COVID-19
State and Regional Water Board representatives (Water Board staff) met at the beginning of remote work activities to develop a consistent and streamlined response approach to requests for regulatory relief due to complications related to COVID-19. This coordinated approach alleviates the extra workload on staff still adapting to working remotely by providing consistent information for responding to the public during uncertain times. Generally, Water Board staff directed the regulated community to continue completing feasible compliance work since the protection of water quality and quantity is an essential service. Other actions could be delayed such as paying a permit fee late or extending the comment period on a proposed Board action. Some monitoring and reporting activities could be delayed until they are able to be performed safely. Alternatively, some dischargers proposed alternate methods for compliance such as using alternate sampling methods to meet performance objectives or submitting electronic signatures in lieu of wet signatures to meet prescriptive requirements.
Water Board staff continue to receive many requests for relief from Water Board requirements in response to COVID-19-related impacts.  Water Board staff compile the requests into a central database and State Water Board staff report summary information to CalEPA.  The requests are separated into categories based on the topic and assigned a status. Table 1 shows the number of requests received and the status per Region or Division as of October 9, 2020.  Table 2 shows summary information reported to CalEPA.  
Table 1. Status of Requests Received
	Region, Office, or Division
	Approved
	Denied
	Requested More Information
	Pending
	Withdrawn
	Completed
	

	Region 1
	10
	6
	7
	2
	2
	0
	

	Region 2
	32
	0
	1
	11
	1
	0
	

	Region 3
	11
	3
	0
	1
	0
	18
	

	Region 4
	106
	29
	0
	2
	29
	0
	

	Region 5
	45
	7
	1
	5
	2
	2
	

	Region 6
	12
	1
	1
	0
	3
	0
	

	Region 7
	9
	0
	0
	1
	0
	4
	

	Region 8
	7
	19
	0
	1
	0
	12
	

	Region 9
	16
	10
	3
	4
	2
	0
	

	Administrative Hearing Office
	0
	0
	1
	0
	0
	0
	

	DAS
	3
	0
	0
	0
	0
	0
	

	DDW
	21
	13
	0
	1
	0
	12
	

	DFA
	5
	1
	0
	9
	1
	0
	

	DWQ
	15
	1
	0
	8
	1
	1
	

	DWR
	9
	0
	0
	2
	0
	0
	

	Total
	301
	90
	14
	47
	41
	49
	542


The majority of requests received are categorized as Monitoring and/or Reporting Relief (e.g., delays in submitting monitoring reports due to lack of staff in the office or delays in sampling activities due to social distancing requirements).  


Table 2. Summary of Requests Received by Category and Status
	Request Category
	Approved
	Denied
	Requested More Information
	Pending
	Withdrawn
	Completed
	

	Suspend debt collection
	1
	0
	0
	0
	0
	0
	

	Delay issuing invoices
	1
	0
	0
	0
	0
	0
	

	Accommodate reasonable payment requests
	4
	0
	1
	0
	0
	0
	

	Monitoring and/or reporting relief
	246
	75
	12
	33
	37
	41
	

	Delay implementation
	20
	3
	0
	2
	1
	3
	

	Certification extension and/or waiver
	1
	0
	0
	3
	0
	1
	

	Water Right Order D-1641
	0
	0
	0
	1
	0
	0
	

	Payment deferment/loan refinance
	2
	1
	0
	6
	1
	0
	

	Remediation relief
	15
	8
	0
	2
	1
	0
	

	Extend Comment Period
	6
	3
	1
	0
	1
	3
	

	Disaster Waiver/Order
	4
	0
	0
	0
	0
	0
	

	Backflow testing relief
	1
	0
	0
	0
	0
	0
	

	Suspend fluoridation
	0
	0
	0
	0
	0
	1
	

	Total
	301
	90
	14
	47
	41
	49
	542



Water Board staff continue to meet regularly to discuss any new issues that may arise and to maintain consistency in our communication efforts.   


Remote training courses and the new Water Leadership Program
Training Services provides statewide training and related services that promote employee, program, and organizational development in support of the Water Boards’ mission. Training Services delivers and offers access to training events and services that address the unique and multidisciplinary challenges facing Water Boards’ staff––including those in technical, analytical, legal, and administrative classifications––and ensure staff have the knowledge, skills, and information to effectively and efficiently contribute to the protection of the State’s waters and public health. It is composed of the Training Academy and Training Office:
· The Training Academy works with experienced Water Boards staff to provide “internal” staff training events, such as customized training for Water Board employees, develop targeted program development projects, and other educational events. 
· The Training Office processes staff training requests for “external” training events and conferences. 
The Water Boards’ Deputy Management Committee (DMC) provides executive oversight of the training program. Since March 2020, Training Services has transitioned to an entirely online training program. The Training Office partnered with the Division of Information Technology (DIT) to develop and implement paperless training request forms and electronic routing procedures. The Training Academy transitioned to 100% virtual, instructor led training program, offering more than 150 trainings on a wide range of technical, leadership, communication, administrative, and remote‑work topics. Additionally, the Training Academy launched two new training initiatives in 2020:
Water Boards 101
Water Boards 101 is an introductory-level series intended for new and current staff seeking to gain a basic understanding of the Water Boards’ organizational structure, programs, function, and responsibilities, and to highlight emerging staff. The courses are open to all Water Boards staff, but they are primarily intended for new employees. Courses are developed in partnership between the Training Academy and programs, divisions, offices, or regions and are taught be program staff. Programs or organizations interested in developing and teaching a Water Boards 101 course should contact the Training Academy.
Water Leadership Program
[image: ]Furthering the Water Boards’ missions in an increasingly complex world requires a robust team of technical and managerial employees—those who value cutting edge science, pursue science-based policy, and develop collaborative, equitable, and innovative solutions to sustain California's future by protecting water resources. The Water Leadership Program (WLP) advances this commitment by:
· Developing passionate, inclusive, and collaborative leaders
· Promoting technical and managerial leadership skills that align with Water Boards' values
· Empowering employees to actively engage all stakeholders through collaboration and influence ​​​​​​​
The WLP has a flexible suite of development resources targeted to five types of leaders: emerging leaders, project managers and supervisors, technical experts, managers, and executives. 
· WLP 100 "Leading Self" certificate series: This 6-course series introduces leadership fundamentals to participants and teaches emerging leaders how to enhance their contributions to the Water Boards. Open to all staff. Launched September 2020.
· WLP 200 "Leading Others" certificate series: This 8-course series builds on the fundamentals and prepares staff serving as project managers and supervisors to achieve lasting results through other people. Open to current supervisors and managers and to WLP 100 graduates. Launched September 2020.
· WLP 300 "Leading Collaboratively" cohort: Focuses on developing the abilities of senior specialists and technical experts to manage projects, consult on policy recommendations and technical decisions, build collaborative skills, and identify ways to support team dynamics. Open to current senior specialists that have completed the "Leading Others" certificate series. Pilot cohort will begin September 2021.
· WLP 300 "Leading Managers" cohort: Focuses on strengthening the abilities of current Water Boards managers to manage complexity, balance competing priorities and collaborate up, down and across the organization to drive tangible results. Open to current Water Boards managers that have completed the "Leading Others" certificate series. Pilot cohort will begin September 2021.
· WLP 400 "Leading Organizations" cohort: Focuses on enhancing the abilities of senior leaders of Water Boards' organizations and the Executive Office to balance short- and long-term strategic perspectives, and ways to maximize personal leadership power to accelerate the Water Boards’ commitment, alignment and results. Open to current senior leaders of Water Boards Regions, Divisions, and Offices and Executive Office leaders. Pilot cohort will begin in 2022.
More information on these programs and other Training Services resources is available to Water Boards staff on the Training Services intranet site at http://waternet.waterboards.ca.gov/training/ and the Training Services SharePoint site at https://cawaterboards.sharepoint.com/training (Water Boards email account required to access).
Sewershed Testing for COVID-19
Wastewater-Based Epidemiology for COVID-19
Background: Researchers and utilities in California and elsewhere in the world are monitoring for SARS-CoV-2 in untreated wastewater to inform COVID-19 epidemiology. This novel type of public health surveillance, known as Wastewater-Based Epidemiology (WBE), can provide early detections of COVID-19 and be used to identify trends of COVID-19 in the populations contributing to the wastewater. In addition to earlier detection than data based on case reporting, wastewater detections can result from infections that are asymptomatic, subclinical, or in people with limited access to healthcare and testing. 
In California, current SARS-CoV-2 monitoring efforts in untreated wastewater are largely independent or localized and are targeting individual goals such as demonstrating virus removal through a wastewater treatment system or addressing specific research questions. Other states (e.g., Utah, Oregon, Ohio, Nevada) that have launched coordinated WBE projects are starting to detect and establish trends, identify hotspots, identify impacts of medical and social interventions, and make decisions on where to allocate resources.  
A coordinated statewide WBE program for COVID-19 in California would provide data for many uses: 
· An early warning system to detect the presence of the virus in communities thought to be free of it
· Identify increasing trends of COVID-19 sooner than is possible using clinical data alone
· Confirm declines in infection as case data shows COVID-19 incidence declines, including during and after vaccine availability
· Identify resurgence of infections in communities or in specific areas with higher-risk populations (e.g., skilled nursing facilities, prisons, etc.)
[bookmark: _Hlk50624253]Status: Since April, the Water Board has been collaborating with the California Department of Public Health to coordinate among the various entities conducted sampling and analysis for SARS-CoV-2 and to initiate a statewide WBE program for COVID-19. We have been seeking input from CDPH and CDC on how to develop a WBE program for CA that could be used to inform public health decisions.
CDPH agrees WBE is one of many tools that could be used for the pandemic response. The biggest impediment to implementing a program throughout California is lack of resources. This month CDC awarded CDPH $200k to hire an epidemiologist to coordinate these efforts and additional funding may be available in the upcoming fiscal year. The California Association of Sanitation Agencies also are seeking funding for facilities conducting the monitoring. The Water Boards and CDPH also are seeking additional funding sources.
The Water Board has taken the lead in developing standard operating procedures, quality assurance protocols, and data standards with the intent to support collection of data of known quality that is comparable across the state. Some of the CDC funding will be used to hire a data scientist to assist with the data flows.
[bookmark: _Hlk50481920]Proposed Phased Monitoring Approach: Below is a strawman proposal that will need to be refined after identifying and prioritizing public health needs and use cases, conducting a statewide prioritization of monitoring to reduce unnecessary testing and prevent supply chain disruptions, and assessing laboratory capacity, cost, and resources needed to run the program. 
[bookmark: _Hlk49526761]Phase I: Establish and identify SARS-CoV-2 trends using quantitative analyses at five of the Largest Wastewater Treatment Plants in California (this would cover approximately 37.5% of California’s population).
· Facilities: San Francisco Public Utilities Commission, LA County Sanitation District, LA City, Orange County Sanitation District, City of San Diego
· These five facilities are currently monitoring for SARS-CoV-2 in untreated wastewater and will continue to do so through January 2021 pursuant to a grant agreement with the State Water Board and the Water Research Foundation. 
· The first phase of the WBE Program would transition these facilities from conducting quantitative SARS-CoV-2 analyses twice per month to three times per week.
· NOTE: The Water Board is initiating Phase I of this proposal. Staff are in the process of scheduling meetings with these five facilities and the relevant public health officials to initiate the discussion of increasing the frequency and number of samples collected and analyzed to support public health decisions.
Phase II: Establish and SARS-CoV-2 trends using quantitative analyses geographically throughout the state to cover more of California’s population.
· Determine who is already conducting monitoring, how long they have been monitoring, and determine if they should continue monitoring under the statewide sampling plan. 
· Identify additional sentinel wastewater treatment facilities that are geographically spread throughout the state and align with local and/or state public health needs and priorities to conduct quantitative SARS-CoV-2 analyses three times per week.
· Monitoring could also be used to inform the Governor’s color-coded, tiered system for reopening counties and to support re-closure decisions.
Phase III: This phase would target CDPH’s highest priority public health needs and use cases once identified. Monitoring for SARS-CoV-2 (quantitative or presence/absence analyses) could target specific public health decisions like these:
· At skilled nursing facilities, prisons, or other high-risk category sub-populations in the state.
· In smaller, rural, or underserved communities with limited access to clinical testing or where such testing is cost prohibitive.
· At dorms or educational institutions to make decisions about reopening or continuing to implement distance learning.

Budget and workforce topics
No materials were provided for this topic.
[bookmark: _Toc54161617][bookmark: _Toc54164814][bookmark: _Toc54255532]Legislative Updates
COVID-19, not surprisingly, impacted and disrupted the California Legislature’s processes, just as it has disrupted all other aspects of work and life. Some Legislators and some Legislative staff tested positive for COVID 19, and some Legislators were prohibited from coming into the Capitol due to possible exposure to other Legislators who tested positive for COVID 19. Overall, the Legislature had to grapple with changing their processes to allow for remote operations and public engagement, just as the Water Boards have had to do. The Senate and Assembly significantly reduced the number of bills that they considered this year, and they had to significantly constrain the bill hearing processes and bill deadlines. In the end, the Legislature passed only 8 high priority bills for the Water Boards. This is roughly ¼ of the high priority bills that are passed in a normal year. The last day for the Governor to sign or veto bills was last Wednesday (September 30th).
Bills Signed by the Governor
AB 2560 (Quirk) Water quality: notification levels and response levels: procedures
The bill requires the State Water Board to take specified actions prior to establishing or revising a notification level or a response level for a drinking water contaminant. Specifically, the bill requires the State Water Board to: (1) notify interested persons when it begins to develop a notification or response level by posting information on the Board’s website and sending out an email notification, (2) notify interested persons and post on its website a draft notification or response level once developed, along with links to the studies that were considered in developing the draft notification level or response level, and (3) hold at least one public workshop prior to finalizing the notification level or response level. The hearing must be scheduled no sooner than 30 days after posting the required information on the Board’s website.
AB 3220 (Committee on ESTM) Hazardous materials: underground storage tanks: pesticides
This bill extends the sunset date for the Replacing, Removing, or Upgrading of Underground Storage Tanks (RUST) loan and grant program from January 1, 2022 to January 1, 2026, expands RUST program eligibility, and makes clarifying changes. It also provides the State Water Board with enforcement authority to prevent and address fraud against the RUST program. This bill also extends, from January 1, 2021 to January 1, 2023, the sunset date of the reporting and registration provisions of the pesticide worker protection program known as the California Medical Supervision Program.
SB 115 (Senate Committee on Budget and Fiscal Review) Budget Trailer Bill
This is a budget trailer bill.  Among its provisions, this bill would authorize a loan of up to $32.5 million per quarter from the Underground Storage Tank Cleanup Fund to the Safe and Affordable Drinking Water Fund, to the extent that transfers from the Greenhouse Gas Restoration Fund to the Safe and Affordable Drinking Water Fund each quarter falls short of that amount. 
SB 974 (Hurtado) California Environmental Quality Act: small disadvantaged community water systems: state small water systems: exemption
This bill exempts from the California Environmental Quality Act (CEQA) qualified projects that primarily benefit small disadvantaged community water systems or state small water systems by improving the system’s water supply, water quality, and/or water reliability; encouraging conservation; or providing service where there is evidence of contaminated or depleted drinking water wells. The exemption would not apply if the project is intended to serve future growth, irrigation, or would deliver surface water. The bill requires CEQA lead agencies to contact the State Water Board to determine whether claiming the exemption will affect the project’s ability to receive federal financial assistance.
SB 1044 (Allen) Firefighting equipment and foam: PFAS chemicals
This bill prohibits, beginning January 1, 2022, the manufacture, sale, distribution or use in the state of class B firefighting foam to which per- or polyfluoroalkyl substances (PFAS) chemicals have been intentionally added. This bill requires manufacturers of class B firefighting foam containing PFAS to recall the product by March 1, 2022 and reimburse the retailer or any other purchaser for the product for their costs. The bill requires manufacturers, petroleum terminals, and oil refineries with remaining unused PFAS-containing firefighting foams to safely store the unused product until the California Environmental Protection Agency (CalEPA) formally identifies a safe disposal technology.
SB 1301 (Hueso) Tijuana River Valley: watershed action plan
This bill requires the California Environmental Protection Agency (CalEPA) and the California Natural Resources Agency (CNRA) and their “subsidiary agencies,” upon an appropriation by the Legislature, to create a Tijuana River Valley Watershed Action Plan, to be reviewed and updated on a 3-year cycle. Upon completion of the Action Plan, this bill would require CalEPA and CNRA to consult with other federal, state, and local agencies on both sides of the border to create a common watershed action plan. The bill specifies that it does not require the expenditure of state funding or the development of any specific project without an appropriation by the Legislature.
AB 92 (Committee on the Budget)
This bill is the resources trailer bill for the 2020-21 budget. Among its provisions, the bill would allow the State Water Resources Control Board (State Water Board) to issue a water quality certification (certification) under Section 401 of the Clean Water Act, even if the associated CEQA document has not yet been completed.  The bill also would require the State Water Board to include, as part of its water rights fees, an additional fee to pay for the Department of Fish and Wildlife’s costs of reviewing temporary water right permits and change applications pursuant to Chapter 678, Statutes of 2019 (AB 658, Arambula).
SB  74 (Committee on Budget and Fiscal Review)
This is the 2020-21 Budget Bill. 
Bills Vetoed by the Governor
AB 2296 (Quirk) State Water Resources Control Board: local primacy delegation: funding stabilization program
This bill would have established a program to stabilize funding for local drinking water regulatory agencies which have been delegated responsibility for overseeing small drinking water systems (referred to as “local primacy agencies” (LPAs)). Under the bill, beginning in fiscal year 2022-23, LPAs could have applied to enter into an agreement with the State Water Board, whereby the State Water Board would provide funding to an LPA to carry out a detailed annual workplan for regulating small public water systems within their jurisdictions. The program would be funded from fees on public water systems, consistent with the manner in which the State Water Board’s drinking water regulatory program is funded, and public water systems within the participating LPAs’ jurisdictions would pay fees to the State Water Board in lieu of paying fees to the LPA.
AB 2296 VETO MESSAGE 
To the Members of the California State Assembly:

I am returning Assembly Bill 2296 without my signature.
This bill would authorize Local Primacy Agency (LPA) counties to elect to participate in a funding stabilization program, administered by the State Water Resources Control Board (State Water Board), to fund regulatory oversight of small public drinking water systems. 

The goal of stabilizing the funding that is needed to assist LPA's with providing proper regulatory oversight of small water systems is laudable and fits into the state's overarching goal of achieving clean drinking water for every Californian. However, to the extent that LPA counties choose to participate in the new funding stabilization program authorized by the bill, the State Water Board would need to raise fees to cover the costs of the program. If participation among LPAs is high, the total funding needed from the Safe Drinking Water Account to administer the funding stabilization program would almost certainly exceed the statutory funding cap and as a result the State Water Board would be unable to implement the program.
For this reason, I am returning AB 2296 without my signature.
AB 3005 (Rivas) Leroy Anderson Dam and Reservoir: permitting, environmental review, and public contracting
This bill would have expedited state environmental regulatory processes required for work to retrofit, repair, or replace the Leroy Anderson Dam and Reservoir (Anderson Dam) in Santa Clara County. Among its provisions, the bill would have required the State Water Board to issue a water quality certification for the Anderson Dam project within 180 days of receiving a certification application. The bill also would require the California Department of Fish and Wildlife (CDFW) to issue a permit for the project within a specified timeframe and would expedite the California Environmental Quality Act (CEQA) administrative and judicial review for this project. Additionally, the bill would require Santa Clara Valley Water District (Valley Water) to petition the State Water Board to amend its water rights to implement portions of a 2003 settlement agreement with resource agencies and environmental organizations.
AB 3005 VETO MESSAGE 
To the Members of the California State Assembly:
I am returning Assembly Bill 3005 without my signature.
This bill would modify contracting requirements and prescribe expedited California Environmental Quality Act (CEQA) review and regulatory processes for various state agencies to facilitate projects for the Leroy Anderson Dam and Reservoir.

Notwithstanding the importance of completing projects at the Anderson Dam, the bill sets unrealistic timelines for state entities to expedite deliverables. This will require staff to be diverted away from other critical projects throughout the state that are going through the CEQA process. Although the Anderson Dam projects are a key element of dam safety, it is problematic to set a precedent for a special process and timeline for one project that may undermine the quality of review by departments. 

Furthermore, a public works project of this magnitude will have significant environmental impacts, and therefore, review through the full CEQA process is necessary.
For these reasons, I am returning Assembly Bill 3005 without my signature.

AB 995 (Garcia) - Hazardous waste
This bill would have created the Board of Environmental Safety in CalEPA to oversee the Department of Toxic Substances Control; review specified policies, processes, and programs within the hazardous waste control laws; propose statutory, regulatory, and policy changes; and hear and decide appeals of hazardous waste facility permit decisions and certain financial assurance decisions. While this bill is focused on DTSC reform, it would have had impacts on the State and Regional Water Board Site Cleanup programs. Of particular note, the bill had required the new Board of Environmental Safety to use a public process to review:

· DTSC's duties and responsibilities and to propose statutory, regulatory, and policy changes to improve the department’s ability to meet those duties and responsibilities. The bill specifically required the review to include how DTSC’s cleanup programs may overlap with the State Water Board’s groundwater site mitigation and restoration authority, and
· How DTSC is coordinating with other regulatory agencies, including, but not limited to, the State Water Board and CalRecycle
AB 995 VETO MESSAGE
To the Members of the California State Assembly:

I am returning Assembly Bill 995 without my signature.
This bill would create the Board of Environmental Safety within the California Environmental Protection Agency (CalEPA) to provide policy direction to and oversight of the Department of Toxic Substances Control (DTSC).

I applaud the author's diligence in seeking to increase transparency and accountability in DTSC. However, the bill as written falls short of the goals we have previously set for needed changes to better protect public health and safety. Without necessary funding, DTSC will be unable to deliver on the promise of this legislation - cleaning up too many abandoned sites adversely impacting the health of low-income communities across our state and better protecting Californians from dangerous chemicals going forward. 
Understanding that governance and fiscal changes are both necessary and inextricably tied to achieving the mandates DTSC is currently responsible for, my 2020 Budget proposed a comprehensive approach to achieve a more transparent decision-making process through the creation of a board and restructured fees to adequately fund this Department. 

AB 995 seeks to impose changes to governance but lacks necessary fiscal reform. To accomplish comprehensive change and make progress on the more than 150,000 brownfield sites where no responsible party exists, we will need comprehensive fiscal reform to support adequate revenues. Over the last year, we were able to reach agreement with the Legislature on many of the key elements of DTSC reform. I am confident that in the upcoming legislative session we will achieve the much needed fiscal and governance reforms to better protect communities across our state.

Therefore, I am returning this bill without my signature.



[bookmark: _Toc54161618][bookmark: _Toc54164815][bookmark: _Toc54255533]Day 2 Sessions
[bookmark: _Toc54161619][bookmark: _Toc54164816][bookmark: _Toc54255534]Facilitated Discussion about Racial Equity
In preparation for our session focused on racial equity and the Water Boards’ commitment and practice, we ask that you do at least one of the following pre-session activities:
· View Segregated by Design (17 minutes), an animated film created by Mark Lopez and narrated by Richard Rothstein, author of The Color of Law: How the Government Segregated America.
· View an excerpt of The House We Live In (26 minutes), from “Race: The Power of An Illusion.”
· View The Difference Between Us (57 minutes), from “Race: The Power of An Illusion.”
[bookmark: _Toc54161620][bookmark: _Toc54164817][bookmark: _Toc54255535]Office of Chief Counsel Updates and Discussions
(Double-click embedded files to open them.)
Ex Parte Q&A Memo

 
(24 pages)
Conflicts Memo

 
(34 pages)
Private Email Policy

 
(9 pages)
Roles and responsibilities of Regional Water Board Members and Executive Officers

 
(5 pages)
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[bookmark: _Toc54161622][bookmark: _Toc54164819][bookmark: _Toc54255537]Per- and Polyfluoroalkyl Substances (PFAS)
On October 7, 2020,  State Water Board Division of Water Quality (DWQ) and Division of Drinking Water (DDW) staff presented a State Board Informational Item titled, California Water Board’s Per-and Polyfluoroalkyl Substances (PFAS) Investigation Data Summary (video broadcast).  Staff shared an awareness of the timing and occurrence of PFAS impacting the environment; a summary of the statewide investigations at airports, landfills and public water systems (PWS); and highlights on the data analysis tools being used by Water Board staff.  A summary of the source investigation and public water system sampling highlights is included in Figures 1 & 2 below.

Figure 1. Source Investigation Order Highlights
[image: ]

Figure 2. Public Water System Investigation Highlights
[image: ]

Recent PFAS efforts include issuance of statewide source investigative Orders in July 2020 to 248 publicly owned treatment works to sample influent, effluent, biosolids, groundwater, and reverse osmosis concentrate for PFAS.  DDW also issued an Order in September 2020 for public water systems to sample 890 wells based on the detection of PFAS resulting from the 2018/2019 sampling efforts; and to report any exceedance of the PFOA and PFOS Notification Levels (NLs) lowered in August 2019, and Response Levels (RLs) lowered in February 2020.  By the end of 2020, DWQ intends to issue approximately 160 investigative orders to bulk fuel terminals and refineries to sample soil, groundwater, and stormwater due to the use of PFAS- containing aqueous film-forming foam.
 
Additional information on the Water Board’s PFAS efforts is available through the Water Board PFAS webpage at https://www.waterboards.ca.gov/pfas/.
[bookmark: _Toc54161623][bookmark: _Toc54164820][bookmark: _Toc54255538]Sustainable Groundwater Management Act (SGMA)
Implementation of the Sustainable Groundwater Management Act (SGMA) is underway. 

In January 2020, all Critically Overdrafted basins (shown below) had to submit their Groundwater Sustainability Plans to the Department of Water Resources (DWR), unless DWR had already accepted an alternative plan for the basin. Some basins chose to submit more than one plan per basin. In all, 47 plans were submitted covering all the Critically Overdrafted basins, as well as three additional basins. One coordination agreement was missing a signature, but mediation at the local level resolved this in June, and Board staff ultimately did not recommend pursing a probationary determination from the Board. This basin’s plans were subsequently passed back to DWR for review.

[image: ]

While DWR is the agency responsible for determining plan adequacy, State Water Board staff are working to support DWR’s review of plans, while also continuing work essential to the Board’s implementation of SGMA. This work includes outreach to GSAs and interested parties. 

The SGMA team has released several fact sheets:
· Overview of Submittal and Evaluation of Groundwater Sustainability Plans
· Water Quality Frequently Asked Questions
· Probationary Designation and Groundwater Regulation by the State Water Board
· Stakeholder Inclusion
· State and Regional Water Boards Basics
More information on the Groundwater Management Program’s implementation of SGMA can be found on our SGMA Website. For any questions about plan review or about SGMA implementation generally, please contact sgma@waterboards.ca.gov.
[bookmark: _Toc54161624][bookmark: _Toc54164821][bookmark: _Toc54255539]Salton Sea
Introduction
The Salton Sea is California’s largest lake. Due to multiple factors, including a long-term water transfer administered by the Division of Water Rights (Division), the sea is shrinking and creating a smaller and saltier sea which is causing fish and wildlife impacts. The exposed lakebed may also be causing air quality concerns related to public health.
State Water Board’s Role at the Salton Sea
The State Water Board’s role at the Salton Sea has historically been regulatory in nature, although more recently the State Water Board has also taken an oversight role. A document between Colorado River water users, called the Quantification Settlement Agreement (QSA), was signed to help keep California within its water allocations for the Colorado River. The QSA led to a long-term water transfer, approved by the State Water Board, for the transfer of conserved water from agricultural use to municipal use. Many years after approval of the long-term water transfer, the State Water Board was then tasked with holding annual workshops to provide a public forum and better transparency on the state’s actions at the sea. The California Natural Resources Agency (CNRA) is the lead state agency implementing projects for the restoration and mitigation efforts covered under the Salton Sea Management Program (SSMP). The State Water Board’s annual workshops occur in order to hear a progress update by CNRA on its implementation of the SSMP, and also to provide opportunity to receive oral and written comments on the SSMP by interested parties and the public.
Current Status of the Salton Sea
The State Water Board held its annual workshop on the Salton Sea (virtually) on August 19, 2020. CNRA provided a presentation on its progress implementing the SSMP. The workshop also had several panels with participants from local, state, and federal organizations to provide additional information on the implementation of the SSMP. The workshop also provided an opportunity for public comments during both day and evening sessions, along with simultaneous Spanish interpretation to better communicate with affected communities. 

CNRA’s first fish and wildlife project, Species Conservation Habitat Project, is set to start construction this fall. Located at the southern end of the sea along both sides of the New River, the 3,770-acre project is aimed at creating habitat and suppressing dust to prevent further degradation of air quality. The project will use water from the New River, surrounding agricultural drains, and the Salton Sea. This project is one of the first of many projects by CNRA that will cover approximately 30,000 acres of exposed lakebed by the end of 2028. 

The Colorado River Basin Regional Water Quality Control Board (Colorado River Basin Water Board) is conducting a Triennial Review of its Basin Plan with a public comment period that began on September 25, 2020 and concludes on October 24, 2020. The Basin Plan will provide descriptions of the water bodies and surrounding environments, actions and policies implementing water quality standards, monitoring plans to ensure that water quality standards are being met, and other pertinent information that may relate to and affect implementation of the SSMP. The Colorado River Basin Water Board intends to consider adopting the 2020 Triennial Review during a public hearing that is expected to occur on December 10, 2020. In addition to the Triennial Review of the Basin Plan, the Colorado River Basin Water Board is an active participant in implementing the New River Improvement Project which targets restoring flow into the river channel and improving public health in and around Calexico.
[bookmark: _Toc54161625][bookmark: _Toc54164822][bookmark: _Toc54255540]Safe and Affordable Funding for Equity and Resilience (SAFER)
The primary purpose of the Safe and Affordable Funding for Equity and Resilience (SAFER) program is to bring true environmental justice to California and address the continuing disproportionate environmental burdens in the state by creating a fund that will assist in providing safe drinking water in every California community, for every Californian.
SAFER funds will help water systems provide a safe, accessible, and affordable supply of drinking water to communities in both the near and long terms by accelerating implementation of short- and long-term drinking water solutions, moving water systems to more efficient modes of operation, providing short-term operation and maintenance support as a bridge until long-term sustainable solutions are in place, and providing long-term operation and maintenance support when necessary.
The SAFER program supports permanent and sustainable drinking water solutions that ensure all Californians have access to safe, affordable, and reliable drinking water.
The SAFER Program builds upon the successful regulatory and financial assistance efforts of the Division of Drinking Water (DDW) and the Division of Financial Assistance (DFA) that have resulted in 98% of Californians served by community drinking water systems having access to safe and reliable sources of drinking water. Unfortunately, at the same time, there are approximately one million people in California without access to safe drinking water. Many of these people are served by small water systems with 500 or fewer connections. There are approximately 3,000 community water systems in California and approximately 300 of them are in violation of drinking water standards. The majority of traditional funding sources are only available for capital improvements and there has been very little funding available for planning and other preliminary steps that are necessary before embarking on a capital project. 
In July 2019 SB 200 was passed by the Legislature and signed by the Governor. SB 200 established a fund of up to $130 million per year to address water systems serving disadvantaged communities and established new regulatory authorities as well. The SAFER program is utilizing the funding and regulatory authorities to create a comprehensive program that will address drinking water issues in disadvantaged communities. 
There are a number of overlapping work areas within the SAFER program. Success in each of these areas depends on coordination throughout many divisions at the State Water Board.
1. Regulatory (DDW lead)
a. Consolidations – Originally authorized through SB 88 (2015). The Board has the authority to order small water systems who fail to consistently provide adequate drinking water to consolidate with other drinking water systems, when voluntary consolidation efforts don’t work.
b. Administrators – Administrator can be named through a public process to take over the operations of a failing water system and put it on a path to long tern sustainability.
2. Funding (DFA lead)
a. Fund Expenditure Plan: Each year the Board is required to adopt a Fund Expenditure Plan which will guide staff work in the SAFER program over the fiscal year.
b. SB 200 Funding: One of the innovations of SB 200 is the flexibility in the funding that it provides. Funds in the Safe and Affordable Drinking Water Fund can be used for both capital and non-capital expenses including paying for administrators, technical assistance (including project planning and pre-planning), and operations and maintenance.
c. Other Funding Sources: In addition to SB 200 funding other funding sources including bond funding, the Drinking Water State Revolving Fund and some general funds are available for projects under the SAFER program. Most of these funds are limited to capital projects but some funding sources have the flexibility to be used for other purposes.
3. Outreach and Engagement (Office of Public Participation [OPP] lead)
a. SB 200 Advisory Group: SB 200 calls for the Board to name an advisory group to advise it on the development of the Fund Expenditure Plan and other aspects of the SAFER program.
b. Community Engagement: Community engagement is a cornerstone of the SAFER program. OPP works with staff in DDW Engagement units to ensure that community members can engage in finding solutions to issues with their drinking water systems.
4. Data and Needs Assessment (DDW lead)
a. Affordability and Cost Assessments: Development of an Affordability Threshold is required for each year’s Fund Expenditure Plan. Cost estimates for different solution types are also being developed.
b. Risk Assessment: The risk assessment utilizes a variety of indicators of risk of failure for drinking water systems. The development of list of “at risk” water systems will allow DDW and DFA to work on solutions for drinking water systems and put them on the path to long term sustainability, before they violate drinking water standards.
c. Data Gathering and Dissemination: One key to the SAFER program is bringing disparate data systems together in order to find drinking water solutions and to track program progress. Disseminating the data to the public in ways that are easy to digest and understand is also critical to the success of the program.
Accomplishments of the SAFER program to date include:
· Encumbering $130 million for projects in fiscal year 2019-2020
· Continuing assessment and reassessment of all drinking water systems with violations through quarterly meetings between DDW, DFA and others
· Adoption of Fund Expenditure Plan for fiscal year 2020-2021  https://www.waterboards.ca.gov/water_issues/programs/grants_loans/sustainable_water_solutions/docs/sadwfep_2020_07_07.pdf
· Five public meetings of SB200 Advisory Group
· Development of publicly available visualizations for program tracking https://www.waterboards.ca.gov/safer/dw_systems_violations_tool.html
Goals for fiscal year 2020-21 include
· Providing interim water supplies to 150 additional communities 
· Funding planning and technical assistance for 150 communities
· Developing long term solutions for 100 communities
· Development of Risk Assessment metrics and a list of at-risk drinking water systems
More information on SAFER can be found at: https://www.waterboards.ca.gov/safer/. 
[bookmark: _Toc54161626][bookmark: _Toc54164823][bookmark: _Toc54255541]Maximum Contaminant Levels
Maximum Contaminant Levels
Health and Safety Code (HSC) section 116365 requires establishment of maximum contaminant levels (MCLs) as close to the public health goal (PHG) as is technologically and economically feasible.  The following table lists contaminants with MCL development or revision either underway or planned for the near future.  All dates are tentative.
	Contaminant
	PHG
(mg/l)
	MCL
(mg/l)
	Rulemaking
Notice
	Board
Meeting
	Effective

	Chromium,
Hexavalent
	0.02
	--
	Mar-2021
	July 2021
	1-Jan-2022

	Cadmium
	0.04
	5
	May-2021
	Sep-2021
	1-Jan-2022

	Styrene
	0.5
	100
	May-2021
	Sep-2021
	1-Jan-2022

	NDMA
	0.003
	--
	Aug-2021
	Dec-2021
	1-Apr-2022

	PFOA*
	--
	--
	Jun-2023
	Oct-2023
	1-Apr-2024

	PFOS*
	--
	--
	Jun-2023
	Oct-2023
	1-Apr-2024

	1,4-Dioxane*
	--
	--
	Sep-2023
	Jan-2024
	1Apr-2024


* 18-24 months from PHG to Notice of Proposed Rulemaking and 6-12 months from Notice to filing with Secretary of State; assumes final PHG by end of 2021/early 2022

Detection Limits for Purposes of Reporting
HSC 116365 also requires periodic review of MCLs to determine whether they can be moved closer to their corresponding PHGs.  The review of many MCLs is currently limited by detection limits for purposes of reporting (DLR) at concentrations higher than corresponding PHGs.  Preliminary rulemaking work is underway to lower DLRs for the following metals under a single action, in preparation for possible MCL revision.  

	Contaminant
	PHG
(mg/l)
	DLR
(mg/l)
	MCL
(mg/l)

	Antimony
	1
	6
	6

	Arsenic
	0.004
	2
	10

	Cadmium
	0.04
	1
	5

	Lead**
	0.2
	5
	15

	Mercury
	1.2
	1
	2

	Nickel
	12
	10
	100

	Thallium
	0.1
	1
	2


** Lead has an action level rather than an MCL

Notice of the proposed rulemaking is tentatively planned for April 2021, with Board consideration in August 2021, and an effective date of 1 January 2022.


Public Health Goals and Notification Levels
In addition to the rulemaking work described above, the Office of Environmental Health Hazard Assessment (OEHHA) is currently preparing, or has recently completed, revised or new PHGs for the following contaminants:

	Contaminant
	PHG
(mg/l)
	DLR
(mg/l)
	MCL
(mg/l)
	Final PHG Issuance

	Total Trihalomethanes
	--
	--
	80
	

	Bromoform
	0.5 (cancer)
430 (non-cancer^)
	1.0
	--
	

	Chloroform
	0.4 (cancer)
170 (non-cancer^)
	1.0
	--
	
7-Feb-2020

	Dibromochloromethane
	0.1 (cancer)
0.2 (non-cancer^)
	1.0
	--
	

	Dichlorobromomethane
	0.06 (cancer)
13 (non-cancer^)
	1.0
	--
	

	Haloacetic Acids (HAA5)
	--
	--
	60
	

	Monochloroacetic Acid
	53 (cancer)
(no non-cancer)
	2.0
	--
	

	Dichloroacetic Acid
	0.2 (cancer)
115 (non-cancer^)
	1.0
	--
	
Early 2021

	Trichloroacetic Acid
	0.1 (cancer)
0.2 (non-cancer^)
	1.0
	--
	

	Monobromoacetic Acid
	25 (cancer)
(no non-cancer)
	1.0
	--
	

	Dibromoacetic Acid
	0.03 (cancer)
5 (non-cancer^)
	1.0
	--
	

	N-nitrosodimethylamine (NDMA)
	0.003
	--
	--
	2021

	1,4-Dioxane
	--
	--
	--
	2022


^ Not a PHG; non-cancer based, health-protective concentrations

OEHHA also expects to provide notification level recommendations for DDW consideration for anatoxin-a and PFBS later this year.  
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CALIFORNIA

Water Boards

MATTHEW RODRIQUEZ
SECRETARY FOR
ENVIRONMENTAL PROTECTION

State Water Resources Control Board

TO: [via e-mail]
Board Members
STATE WATER RESOURCES CONTROL BOARD AND
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARDS

FROM: M. Lauffer

Chief Counsel

OFFICE OF CHIEF COUNSEL
DATE: April 25, 2013

SUBJECT: TRANSMITTAL OF EX PARTE COMMUNICATIONS QUESTIONS AND
ANSWERS DOCUMENT

Attached please find an updated document on ex parte communications. This memorandum
and the accompanying Ex Parte Questions and Answers supersede all previous Office of Chief
Counsel memoranda on the same subject.’

The changes in the attached reflect recent legislation that amends the Porter-Cologne Water
Quality Control Act effective January 1, 2013. The changes resulting from Senate Bill 965
(Wright) (Stats. 2012, ch. 551) generally allow ex parte communications about issues
concerning certain pending general orders of the water boards, but make certain interested
persons subject to reporting requirements. Questions 28 through 35 and question 45 of the Ex
Parte Questions and Answers document address these new ex parte communication rules and
reporting requirements for general orders.

The State Water Resources Control Board and the nine California Regional Water Quality
Control Boards perform a variety of functions. The boards convene to set broad policy
consistent with the laws passed by Congress and the Legislature. In this regard, the boards
perform a legislative function. The boards also routinely determine the rights and duties of
individual dischargers or even a class of dischargers. In this regard, the boards perform a
judicial function. The judicial function manifests itself when the boards adopt permits and
conditional waivers or take enforcement actions. Some water board actions, such as the
adoption of general permits, straddle the line between judicial and legislative functions because
they establish rights and duties of future, unnamed dischargers.

" The most recent memorandum was a December 28, 2012 memorandum from me to members of the State Water
Resources Control Board and the California Regional Water Quality Control Boards. That memo superseded prior
memoranda from the Office of Chief Counsel concerning ex parte communications. The only change since my
December 28, 2012 memorandum is the addition of question 45 addressing site visits and pending general orders.

FELiciA MAaRcus, cHAIR | THOMAS HOWARD, EXECUTIVE OFFICER

1001 | Street, Sacramento, CA 95814 | Mailing Address: P.O. Box 100, Sacramento, Ca 95812-0100 | www.waterboards.ca.gov
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Board Members -2- April 25, 2013

Different rules apply depending on the type of action pending before a water board. One of the
distinctions between legislative and judicial proceedings is the prohibition against ex parte
communications. An ex parte communication is a communication to a board member about a
pending water board matter that occurs in the absence of other parties to the matter and without
notice and opportunity for all parties to participate in the communication. In legislative-type
proceedings, ex parte communications are allowed. In judicial-type proceedings, ex parte
communications are prohibited. In hybrid proceedings, such as the issuance of certain general
permits, ex parte communications are generally allowed, but communications from certain
interested persons must be disclosed. The accompanying questions and answer document
addresses common issues pertaining to ex parte communications.

| have structured the questions and answers document to serve as a reference document for
board members and the attorneys within the Office of Chief Counsel. By breaking the subject
matter into discrete questions, my intent is to provide a list that board members can quickly scan
to identify relevant issues and the accompanying legal answer.

There are four broad themes pertaining to communications with board members.

1. If a proceeding is not pending or impending before a water board, board members may
communicate with the public and governmental officials regarding general issues within the
water board’s jurisdiction. Water board members may also participate in information gathering
efforts such as tours or site visits.

2. If a proceeding is pending or impending before a water board for the issuance of general
waste discharge requirements, a categorical waiver, or a general 401 certification, board
members may communicate with the public and government officials about the pending order.
Special disclosure requirements apply to communications that involve certain persons with an
interest in the proceeding.

3. If any other adjudicative proceeding is pending or impending before a water board, ex parte
communications with that water board’s members regarding an issue in that proceeding are
prohibited.

4. If a rulemaking or other proceeding is pending or impending before a water board, a board
member may, if he or she chooses to do so, have ex parte communications regarding issues in
that proceeding.

The questions and answer document does not and cannot address all the issues pertaining to
ex parte communications. Over time additional questions may be added based on feedback
from board members.

Attachment

cc:  [All via e-mail only]
Tom Howard, EXEC
Jonathan Bishop, EXEC
Caren Trgovcich, EXEC
All Executive Officers, Regional Water Boards
All Assistant Executive Officers, Regional Water Boards
Branch Offices
All Office of Chief Counsel attorneys





EX PARTE QUESTIONS AND ANSWERS

I S Qo Ta (=3 T 7 11111 T o A 1
1. Q. Whatis an ex parte communiCatioN? ............coeieiiiiiiiiiiiiiiiiiieiiieiiieieieeeeeeeeneeeenennnnees 1
2. Q. Whatis @ commuUNICAtIONT ........coeiiiiiiiiiiiiiiiiiiiiiie ettt eeeeeeeeneennnnnne 2
3. Q. What purposes are served by limitations on ex parte communications?................. 2
4. Q. Do ex parte communications rules prevent water board members from
understanding the issues and people’s CONCErNS? ........ccovvvvviiiiiiiiiiie e, 2
5. Q. How can board members educate themselves without violating the prohibition on
eX parte COMMUNICALIONST ... e e e e e e eaas 3
. Q. How can water board members explain ex parte rules to the public?..................... 3
7. Q. What proceedings are subject to the prohibition on ex parte communications?...... 3
Il. Adjudicative ProCeeAiNGS.........cuueeeeiiieiimieeeeiaeeeaaneessessasesennmmsssssssseesnnnmmmssssssseesnnnmnns 4
A. Types of Adjudicative ACtiONS .........ccceeeeiiiiiiiiiiicccr e e 4
8. Q. What actions are adjudicative? ... 4
9. Q. Are ex parte communications prohibited for pending adjudicative actions?............ 4
10. Q. Does the ex parte communications prohibition apply to a conditional waiver of
waste discharge requirements that identifies a specific person or persons?.......... 4
11. Q. May discrete policy issues within an adjudicative proceeding be considered
separately in a non-adjudicative proceeding? ...........ccooiiiiiiiiiiiiieie e 5
B. Pending Adjudicative Proceeding........ccccooiieeciimmmecniiricisiirrcsss s scass s s s e s s smnnnnees 5
12. Q. When is a proceeding PeNAiNg?.........ouuueieiiimiiiiiiieieieiieeieeieeeeeieeeeeeaeeeeeeeeeneenenennnnne 5
13. Q. Whatis animpending matter?............coooiiiiiiiiiee e 5
14. Q. How can a board member determine whether an action is pending? .................... 6
15. Q. Are adjudicative matters pending before the regional water boards also pending
before the State Water Board?........ ... 6
16. Q. Does a reopener provision in a permit mean an action is pending? ..........ccc......... 7
C. Scope of Ex Parte Communications Prohibition .............coooooreerriiiiiieeeeeeees 7
17. Q. What subjects are covered by the ex parte communications prohibition?.............. 7
18. Q. Are all communications prohibited with a person interested in an adjudicative
proceeding pending before a water board? ... 8
19. Q. Are there exceptions to the prohibition? ............oooviiiiiiiiiiiiiiiiiiies 8
20. Q. What is a matter of practice or procedure that is not in controversy? .................... 8
D. Persons Subject to the Ex Parte Communications Prohibition............ccccceeueennnnnns 8
21. Q. Who is subject to the rules prohibiting ex parte communications?......................... 8
22. Q. May staff communicate with board members without violating ex parte rules?...... 9
23. Q. Are other government officials subject to the ex parte rules? ...........cccoovvvvveeeenenn. 10
24. Q. May a board member attend a publicly noticed staff-level workshop on an
adjudicative Matter?..... ... 10
E. Consequences of Prohibited Ex Parte Communications........cccccceceiiiiirivcccennnn, 10
25. Q. What are the consequences of violating the ex parte communications prohibition?
............................................................................................................................ 10
26. Q. How may a board member cure an inadvertent ex parte communication? ........... 10
27. Q. What if a board member received a communication about an adjudicative
proceeding before becoming a board member?..........cccoooiiiiiiiii 11
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EX PARTE QUESTIONS AND ANSWERS

F. Exception for Certain General Orders ...........ccccooriiririninirnnssssssssssssss s s s s 1
28. Q. Are proceedings on general waste discharge requirements, categorical waivers,
and general 401 certifications (general orders) considered adjudicative

PrOCEEAINGS? ...ttt et e e e e et e e e e e e e e et e e e e e e e e r e aaaes 11
29. Q. Does the ex parte communications prohibition apply to general orders?.............. 12
30. Q. Who must disclose ex parte communications regarding general orders? ............. 12
31. Q. What disclosure requirements apply to ex parte communications regarding general
(o] o =1 1= S 13
32. Q. How can a board member determine whether a member of a group is a
“representative” for purposes of the disclosure requirements for general orders? 13
33. Q. Can a water board limit ex parte communications regarding a pending general
(o] o =] SR 14
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I EX PARTE SUMMARY
Summary of ex parte framework:

1. If a proceeding is not pending or impending before a water board, board members
may communicate with the public and governmental officials regarding general issues
within the water board’s jurisdiction. Water board members may also participate in
information gathering efforts such as tours or site visits.

2. If a proceeding is pending or impending before a water board for the issuance of
general waste discharge requirements, a categorical waiver, or a general 401
certification, board members may communicate with the public and government officials
about the pending order. Special disclosure requirements apply to communications that
involve certain persons with an interest in the proceeding.

3. If any other adjudicative proceeding is pending or impending before a water board, ex
parte communications with that water board’s members regarding an issue in that
proceeding are prohibited.

4. If a rulemaking or other proceeding is pending or impending before a water board, a
board member may, if he or she chooses to do so, have ex parte communications
regarding issues in that proceeding.

1. Q. What is an ex parte communication?

A. An ex parte communication is a communication to a board member from any person’
about a pending water board matter that occurs in the absence of other parties to the
matter and without notice and opportunity for all parties to participate in the
communication. People often refer to these communications as “one-sided,” “off-the-
record,” or private communications between a board member and any person
concerning a matter that is pending or impending before the applicable water board.

One-sided communications does not mean that the communication must occur in
privacy or among two people in order to be an ex parte communication. Even a public
communication before a large audience may still be an ex parte communication if other
parties to the proceeding do not have notice of and an opportunity to participate in the
communication.

Examples of ex parte communications include:

1. A water board has scheduled a hearing to consider the assessment of administrative
civil liability against a discharger for an illegal discharge. Before the hearing, a
representative of an environmental group attempts to speak to a new board member
regarding the discharger’s alleged long-term violations of environmental laws. Such a
communication would be ex parte.

2. A water board has scheduled a hearing to consider the issuance of a new discharge
permit to Dairy X. The president of Dairy X invites a board member out to the site to

' There are special rules for certain staff who advise the board member. Please see Question 22.

V2.1 (4/25/2013) 1





EX PARTE QUESTIONS AND ANSWERS

show him/her the facility and explain its operation. Such a communication would be
ex parte.

2. Q. What is a communication?

Communications include face-to-face conversations, phone calls, written
correspondence, e-mails, instant messaging, and the next level of technology that
presents itself. The Office of Chief Counsel also considers site visits and tours to be
ex parte communications. By their very nature, site visits communicate evidentiary
information to board members. Site visits can be a useful part of the decision-making
process and special procedures should be used for site visits. (Please see
Questions 43-45.)

3. Q. What purposes are served by limitations on ex parte communications?

Rules regarding ex parte communications have their roots in constitutional principles of
due process and fundamental fairness. With public agencies, ex parte communications
rules also serve an important function in providing transparency. Ex parte
communications may contribute to public cynicism that decisions are based more on
special access and influence than on the facts, the laws, and the exercise of discretion
to promote the public interest.

Ex parte communications are fundamentally offensive in adjudicative proceedings
because they involve an opportunity by one party to influence the decision maker
outside the presence of opposing parties, thus violating due process requirements.
Such communications are not subject to rebuttal or comment by other parties. Ex parte
communications can frustrate a lengthy and painstaking adjudicative process because
certain decisive facts and arguments would not be reflected in the record or in the
decisions. Finally, ex parte contacts may frustrate judicial review since the record would
be missing such communications.

4. Q. Do ex parte communications rules prevent water board members from
understanding the issues and people’s concerns?

Ex parte communications rules do not prevent the flow of information to water board
members. Instead, ex parte rules shape how the board members receive that
information and are intended to ensure that board members receive relevant information
in a fair and transparent manner. A person can share issues and concerns by filing
appropriate documents with the board and during a public meeting consistent with the
water boards’ administrative procedures.

Essentially, ex parte rules allow everyone to know and, if desired, rebut the information
upon which the water boards make decisions before they make their decisions. The
rules are also intended to ensure that all board members have a common record upon
which to make their decisions and that a court will be able to ascertain the bases for
such decisions.
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5. Q. How can board members educate themselves without violating the prohibition
on ex parte communications?

Rules on ex parte communications should not serve to prevent board members from
understanding the matters to be considered and decided by the board. If a board
member needs additional information about a matter, there are appropriate processes
that can be used. There is no substitute for an active, engaged board member when it
comes to understanding an issue. Asking questions on the record, or requesting staff
and interested persons to specifically address certain issues on the record, helps
provide the necessary foundation for board action. In addition, staff assigned to advise
the board (see Question 22) may provide assistance and advice, and may help evaluate
evidence in the record, so long as the staff does not furnish, augment, diminish, or
modify the evidence in the record.

6. Q. How can water board members explain ex parte rules to the public?

This is a decision for individual board members to make. Board members are free to
refer callers to the Office of Chief Counsel. If the board member chooses to explain ex
parte limitations with a person, there are certain themes to keep in mind when explaining
ex parte rules.

First, ex parte rules do not prevent anyone from providing information to the water
boards or requesting specific actions from the water boards. Ex parte rules simply
require that the information come into the record through a writing subject to public
review or in a duly noticed, public meeting. Second, ex parte rules are designed to
ensure fairness for everyone. No person or interest uniquely benefits from ex parte
rules. The rules apply to everyone, and prevent any one person or interest from having
special access to water board members. Third, ex parte rules provide transparency,
allowing everyone to understand and to appreciate how the water boards reach a
decision. By encouraging persons to submit written comments or speak on the record, a
person’s comments will be heard by all the water board members and other
stakeholders. If a person persists, however, a board member can explain that s/he
might become subject to disqualification, in which case the person’s efforts to
communicate with the board member will have been to no avail.

7. Q. What proceedings are subject to the prohibition on ex parte communications?

Only adjudicative proceedings are subject to the prohibition on ex parte communications.
The water boards function in many capacities, from setting broad policies on water
quality control, to planning to implement those policies, to implementing those policies
through specific regulatory actions that determine the rights and duties of a person or
class of persons. Adjudicative proceedings fall in the latter category of implementing
policies through actions that determine the specific rights and duties of persons. (Please
see Questions 8-10.)

The continuum from policy-setting to policy-implementing does not have discrete
breakpoints. This question and answer document is designed to answer some of the
most common questions and provide a useful framework for understanding ex parte
issues. It does not create any rules beyond those contained in the Administrative
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Procedure Act or court decisions. Board members will need to work closely with legal
counsel at times to determine whether the prohibition on ex parte communications
applies to a specific action or proceeding.

1. ADJUDICATIVE PROCEEDINGS

A. Types of Adjudicative Actions
8. Q. What actions are adjudicative?
Adjudicative actions are those actions where the water boards make a decision after
determining specific facts and applying laws and regulations to those facts. Adjudicative
proceedings are the evidentiary hearings used to determine the facts by which a water
board reaches a decision that determines the rights and duties of a particular person or
persons. Adjudicative proceedings include, but are not limited to, enforcement actions
and permit issuance. For example, any person who proposes to discharge waste to
waters of the state must apply for a discharge permit. The proceeding to consider
whether to issue the permit and the conditions to include in the permit would be
adjudicative.
Below is a partial list of common water board actions that often follow adjudicative
proceedings:
« National Pollutant Discharge Elimination System (NPDES) permits;
+ Waste discharge requirements (WDRs);
«  Water right permits and requests for reconsideration;
» Orders conditionally waiving waste discharge requirements;
* Administrative civil liability (ACL) orders;
« Cease and desist orders;
» Cleanup and abatement orders;
« Water quality certification orders (401 certification);
» Permit revocations.
A list of common actions that are not subject to the ex parte prohibition is provided in
Part III.
9. Q. Are ex parte communications prohibited for pending adjudicative actions?

Yes. The ex parte communications prohibition for adjudicative proceedings originates in
court decisions and has been codified in Chapter 4.5 of the Administrative Procedure
Act. The Administrative Procedure Act prohibits “direct or indirect” communications to
water board members about an issue in a pending adjudicative proceeding.

10. Q. Does the ex parte communications prohibition apply to a conditional waiver of
waste discharge requirements that identifies a specific person or persons?

Yes. The issuance of a conditional waiver pursuant to Water Code section 13269 that
identifies a specific person or persons is more appropriately considered an adjudicative
proceeding. These types of waivers determine the rights and duties of those persons
identified in the order. The orders are directly enforceable against the persons.
Conditional waivers are specifically exempt from the rulemaking provisions of the
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Administrative Procedure Act. The water boards adopt conditional waivers following the
same procedures that are used for any other permitting decision, as opposed to the
legislative procedures used to adopt water quality control plans or for administrative
rulemaking. Conditional waivers are also subject to the same judicial review standards
as any other permit. Together these attributes mean that the issuance of a conditional
waiver is an adjudicative action.

1. Q. May discrete policy issues within an adjudicative proceeding be considered
separately in a non-adjudicative proceeding?

Under appropriate circumstances, a discrete, significant policy issue may be segregated
from the adjudicative proceeding and decided using suitable procedures for policy-
setting (e.g., regulations, amendments to a water quality control plan, or state policy for
water quality control). The Court of Appeal recently sanctioned this approach in the
State Water Resources Control Board Cases,? while noting the importance of
recognizing the different requirements that apply to matters decided in an adjudicative
proceeding and those decided separately in legislative proceedings. Those issues
considered in the policy-setting procedure would not be subject to the prohibitions on
ex parte communications during the policy-setting proceeding. However, the ex parte
communications prohibition still applies to the adjudicative proceeding (including those
issues not involved in the policy-setting proceeding and those issues addressed in the
policy-setting proceeding once the policy-setting proceeding has concluded).

B. Pending Adjudicative Proceeding
12. Q. When is a proceeding pending?

A proceeding is pending from the time the water board issues an initial pleading in an
evidentiary proceeding, or from the time an application for a decision is filed that will
require an evidentiary hearing, whichever is earlier. In many circumstances, the “initial
pleading” will be a notice of hearing with the staff's proposed action.

For example, an adjudicative proceeding is pending for an administrative civil liability
order from the time an administrative civil liability compliant is issued. A proceeding for
issuance of waste discharge requirements is pending before a regional water board
when the board receives a report of waste discharge, because that is an application for
decision that will occur in a hearing before the board. For general waste discharge
requirements, the notice of an evidentiary hearing makes the matter pending. For water
rights permits, the best legal interpretation is that the proceeding is pending when the
State Water Board issues a notice of hearing, because prior to that time there is no
assurance that there will be an evidentiary hearing since the division chief may issue
certain water rights permits.

13. Q. What is an impending matter?

The Administrative Procedure Act only addresses “pending” proceedings, however,
there may be circumstances where board members are aware that an adjudicative

2 State Water Resources Control Board Cases (2006) 136 Cal.App.4th 674.
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action is impending. The fairness and transparency of the process are no less
compromised if an ex parte communication takes place a few days before the issuance
of a notice of hearing or the filing of a report of waste discharge. The desire of a person
to speak with a board member about a specific site should generally be viewed as a
signal that something is impending. Where a proceeding is clearly impending, water
board members should consider ex parte communications to be prohibited based on due
process considerations. For example, if a water board member knows that a notice on
an enforcement action is to be signed on a Tuesday, it would be inappropriate for the
board member to receive an ex parte communication concerning the enforcement matter
on Monday night. On the other hand, a matter would generally not be considered
impending if the issuance of a notice of hearing or the filing of a report of waste
discharge is not reasonably expected to occur until several months after the
communication in question.

The issues concerning impending matters can be difficult and fact-specific. The most
important issue with impending matters is to avoid a situation where it appears the
communication was timed to avoid the Administrative Procedure Act’s prohibition on ex
parte communications for pending adjudicative actions. In the event there is a
communication received on an impending matter, the board member may want to
consider whether an appropriate disclosure should be made to avoid a subsequent
allegation of impropriety. (Please see Question 26.) Water board members should
consult with legal counsel if they have any questions on a specific communication in an
impending matter.

14. Q. How can a board member determine whether an action is pending?

Some regional water boards maintain a list of applications under consideration and
outstanding notices. Confer with your regional water board’s Executive Officer (or for
State Water Board members, the Executive Director) to determine how your water board
maintains a list of pending adjudicative actions.

15. Q. Are adjudicative matters pending before the regional water boards also
pending before the State Water Board?

No, but once the State Water Board receives a petition requesting the State Water
Board to commence review of a regional water board action, the ex parte
communications prohibition applies to the petition proceeding. The State Water Board
has the authority to review the regional water boards’ adjudicative actions. Most
regional water board adjudicative actions are not petitioned to the State Water Board. It
would be inappropriate to consider a matter pending before the State Water Board while
it is still pending before the regional water board and it might never be challenged to the
State Water Board.

A State Water Board member may wish to confer with the Office of Chief Counsel before
having a communication about a controversial regional water board adjudicative action
where there is a substantial likelihood that a petition will be filed with the State Water
Board. In certain circumstances, the more cautious legal advice may be to regard the
adjudicative proceeding as impending before the State Water Board, even though it is
still pending before the regional water board. Determining whether the matter is
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impending would be a fact-specific inquiry, and would only be the advice of legal counsel
in light of those facts.

Once the State Water Board receives a petition, the basis for the State Water Board’s
review will generally be the evidentiary and administrative record before the regional
water board. As a result, the same prohibition on ex parte communications that applies
to regional water board members in the region taking the action applies to the State
Water Board members deciding the petition on the merits. The prohibition on
communications with the State Water Board members concerning a petition begins
when the State Water Board receives a petition requesting the State Water Board to
commence review of a regional water board’s action or inaction.

The State Water Board’s regulations authorize an interested person to submit a petition
and hold that petition abeyance. The regulations also authorize a petitioner to request
that a petition be removed from active review and placed in abeyance. Consistent with
the Administrative Procedure Act, a petition in abeyance is not pending before the State
Water Board because a petition in abeyance does not request the State Water Board to
make a decision. The petition in abeyance serves as placeholder that allows the
interested person to request a decision from the State Water Board at a later date. Until
and unless a petition in abeyance is activated, there is no application for a decision
pending before the State Water Board.

16. Q. Does a reopener provision in a permit mean an action is pending?

No, not until a specific reopener or permit modification action is noticed for board action.
Many permits include provisions that allow the regional water board to modify the permit
based on subsequent information or conditions. The ability for a regional water board to
reopen and modify the permit in the future does not trigger the prohibition on ex parte
communication. However, once a water board issues a notice to reopen the permit, the
rules concerning pending adjudicative proceedings would apply to the consideration of
permit amendments.

C. Scope of Ex Parte Communications Prohibition
17. Q. What subjects are covered by the ex parte communications prohibition?

The Administrative Procedure Act’s prohibition on ex parte communications is very
broad. It extends to “direct and indirect” communications. Board members must be
mindful that persons who ordinarily would not be subject to the prohibition (e.g.,
secretaries, staff assigned to advise the board) cannot be used as a conduit for a
prohibited ex parte communication, and thereby a source of an indirect communication.

The ex parte communications prohibition also extends to “any issue in the proceeding.”
With limited exceptions discussed in Questions 19-20, if the communication involves any
issue in the proceeding, be it a factual issue, a legal issue, or a policy issue, it is subject
to the ex parte communications prohibition.
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18.

19.

20.

Q. Are all communications prohibited with a person interested in an adjudicative
proceeding pending before a water board?

No. Communications are only prohibited to the extent they reach an issue in the
proceeding. Even where a matter is pending before a water board, a communication
with a party to the matter is not considered ex parte if the communication does not relate
to the matter.

Q. Are there exceptions to the prohibition?

There are certain limited exceptions to the prohibition on ex parte communications.

First, as discussed in Questions 28-3534, different rules apply to proceedings involving
general orders. Second, as discussed in Question 22, certain staff advising the board
are not subject to the prohibition. Second, there are limited statutory exemptions, but
generally they should only be used after consultation with legal counsel. The first
statutory exemption is typically not available to the water boards, and involves
communications to resolve an ex parte matter specifically authorized by statute. The
second statutory exemption is for communications that concern a matter of procedure or
practice that is not in controversy.

Q. What is a matter of practice or procedure that is not in controversy?

The Law Revision Commission comments supporting the Administrative Procedure Act
give several examples of the types of “practice and procedure” matters that are not in
controversy. Matters of practice and procedure include the format of papers to be
submitted, the number of copies, manner of service, and calendaring meetings. The
Administrative Procedure Act also identifies continuances, as a matter of practice or
procedure. Delays associated with a continuance request, however, may often be
controversial. As a result, a request for continuance ordinarily should be made through
more formal procedures to ensure that all parties are aware of the request and have an
opportunity to respond.

Generally, staff or counsel, as opposed to a board member, would handle the types of
matters embraced by this exception to the Administrative Procedure Act’s prohibition on
ex parte communications.

Persons Subject to the Ex Parte Communications Prohibition
Q. Who is subject to the rules prohibiting ex parte communications?

Generally, the prohibition on ex parte communications extends to any person attempting
to communicate with a board member about an issue in a pending adjudicative
proceeding. The Administrative Procedure Act broadly defines person to include “an
individual, partnership, corporation, governmental subdivision or unit of a governmental
subdivision, or public or private organization or entity of any character.” As a result,
essentially anyone expressing an interest in a water board action and attempting to
communicate with a board member is subject to the prohibition on ex parte
communications in adjudicative proceedings.
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22,

The notable exceptions to the prohibition are for communications between board
members and from certain staff of the water boards (see Question 22), as well as the
exception to the prohibition for certain general orders (see Questions 28-35). Because
board members collectively serve as the presiding officer for an adjudicative hearing,
communications among the board members are not subject to the ex parte prohibition.
Obviously the members remain subject to other substantive and procedural laws (such
as the Bagley-Keene Open Meeting Act, which prohibits a quorum of a state board from
discussing an issue either collectively or through serial discussions).

Q. May staff communicate with board members without violating ex parte rules?

Certain staff may communicate with the board members without violating ex parte rules.
Staff may communicate with water board members about a pending adjudicative
proceeding under three circumstances. Staff and legal counsel will generally be
responsible for knowing their assignments on specific proceedings, and will only contact
board members if appropriate pursuant to one of the following circumstances. If a board
member wishes to communicate with staff and does not know which staff may be an
appropriate contact, the board member should contact the Office of Chief Counsel to
determine the appropriate staff contact. (Please see Question 51.)

(1) Staff Assigned to Assist and Advise the Board: In virtually all circumstances,
there are some staff (including at least one attorney) assigned to assist and advise a
water board. These staff members are not advocates for a particular action, and in fact,
cannot have served as investigators, prosecutors, or advocates in the proceeding or its
pre-adjudicative stage for the ex parte exception to apply. These staff members may
evaluate the evidence in the record but shall not furnish, augment, diminish, or modify
the evidence in the record. For certain proceedings, the water board may issue a
memorandum detailing staff responsibilities and identifying the staff assigned to assist
and advise the board.

(2) Staff Advising the Board on a Settlement Offer: A staff member of the water
boards, even if s/he has previously served as an investigator or advocate in the pending
adjudicative proceeding, may communicate with a board member concerning a
settlement proposal advocated by the staff member. In order to fit within this exception,
the settlement proposal must be a specific proposal, supported by the staff member and
another party to the proceeding, and the staff member must be advocating for the
specific proposal. While the Administrative Procedure Act permits such communications,
the more cautious approach would be for the water board to receive the proposed
settlement communication in writing to avoid any subsequent claims of irregularity and to
allow the water board to receive a candid assessment from advisory staff who have not
participated in the investigation or advocacy of a specific action. A written
communication should be used when the proposed settlement is not supported by all the
parties to the proceeding.

(3) Staff Advising the Board in Nonprosecutorial Proceedings: A staff member of the
water boards, even if s/lhe has previously served as an investigator or advocate in the
pending adjudicative proceeding may communicate with a board member concerning
issues in a non-prosecutorial proceeding. These discussions are not subject to the

ex parte communications prohibition.
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23. Q. Are other government officials subject to the ex parte rules?

Yes. Persons representing other government officials and agencies (local, state, or
federal) are subject to the Administrative Procedure Act’s prohibition on ex parte
communications if they attempt to communicate with a water board member about a
pending adjudicative proceeding. Keep in mind that the State Water Board and regional
water boards are separate state agencies. As a result, the ex parte rules extend to
communications between members of different water boards. However, the limitations
on communications from governmental officials generally will not apply to certain general
orders as discussed in Questions 28-35.

24, Q. May a board member attend a publicly noticed staff-level workshop on an
adjudicative matter?

Yes. When water board staff notice a meeting, even as a staff-level workshop,
interested persons are on notice that issues pertaining to the adjudicative matter will be
discussed. The staff workshop record (including, for example, the audio tape from the
workshop) would become part of the record and basis for the subsequent action by the
water board. It is permissible for a board member or multiple board members to attend
such a workshop, and the communications received during such a workshop are not
ex parte communications. If a quorum of the water board may be present, a Bagley-
Keene Open Meeting Act notice may also be necessary.

E. Consequences of Prohibited Ex Parte Communications
25. Q. What are the consequences of violating the ex parte communications
prohibition?

Prohibited ex parte communications can have a number of consequences. First, board
members must disclose a prohibited ex parte communication on the record and the
board may be required to hear comments or additional evidence in response to the ex
parte communication. Second, a prohibited ex parte communication may be grounds for
disqualifying the board member from participating in the adjudicative proceeding. Third,
a prohibited ex parte communication could be used as a basis for a subsequent legal
challenge to the board’s adjudicative action, especially if the communication is not
properly disclosed and the board member participates in the proceeding. The
Administrative Procedure Act also authorizes a water board to sanction a person
violating the prohibition on ex parte communications, although this is likely to be used
only for egregious or recurring violations.

26. Q. How may a board member cure an inadvertent ex parte communication?
The Administrative Procedure Act provides explicit procedures that a board member is
required to follow if there has been an ex parte communications. These procedures do
not subsume the rule or provide a mechanism for circumventing the Legislature’s
prohibition on ex parte communications in adjudicative proceedings.
In the event of receiving a prohibited ex parte communication, the water board member
must disclose the communication on the record. Disclosure requires either (1) including
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27.

a written ex parte communication in the record, along with any response from the board
member, or (2) memorializing an oral communication by including a memorandum in the
record stating the substance of the communication, identifying who was present at the
time of the communication, and any response from the board member. The board
member must notify all parties of the ex parte disclosures. Additional proceedings may
be necessary if a party timely requests an opportunity to address the disclosure.

In the event a board member receives what may be a prohibited ex parte
communication, it is important to work with legal counsel to determine whether the
communication is indeed prohibited, and, if the communication is prohibited, that it is
disclosed as required by the Administrative Procedure Act.

Q. What if a board member received a communication about an adjudicative
proceeding before becoming a board member?

The Administrative Procedure Act requires a water board member to disclose any
communications the member received, prior to becoming a board member, about
adjudicative proceedings pending before the water board at the time the member
received the communication. This provision recognizes that the communication was not
per se prohibited (because the person was not yet a board member), but still provides a
mechanism to disclose such communications in the interest of fairness. The disclosure
follows the same procedure discussed in Question 26.

Importantly, this provision of the Administrative Procedure Act does not require all
communications the new board member has ever received to be disclosed simply
because the communication involves an issue in the adjudicative proceeding. Instead,
the provision only reaches back to the time the adjudicative proceeding was pending
before the water board. Further, the factual circumstances requiring disclosure rarely
occur because there are three necessary elements to trigger this disclosure requirement:
(1) a communication the member recalls receiving prior to serving on the board, (2) the
communication involves an adjudicative matter pending before the board, and (3) the
communication occurred at a time the adjudicative matter was already pending before
the board.

Exception for Certain General Orders

Q. Are proceedings on general waste discharge requirements, categorical
waivers, and general 401 certifications (general orders) considered adjudicative
proceedings?

Yes. A general order determines the rights and duties of those persons subject to the
general order. A general order does not identify the specific dischargers it covers by
name, but instead allows discharges to enroll for coverage under the general order.
Upon enrollment, these general orders are directly enforceable against the dischargers
who enroll under them. In addition, general orders are specifically exempt from the
rulemaking provisions of the Administrative Procedure Act. The water boards also issue
general orders following the same procedures that are used for any other permitting
decision. Finally, general orders are subject to the same judicial review standards as any
other permit. In function and form, the issuance of general orders is an adjudicative
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29.

30.

action. The proceedings culminating in the issuance of general waste discharge orders
are, therefore, more appropriately considered adjudicative proceedings.

Q. Does the ex parte communications prohibition apply to general orders?

No. Effective January 1, 2013, the Water Code exempts general orders from the ex
parte communications prohibition. A general order for this purpose is an order that does
not name specific dischargers, but instead allows persons to enroll for coverage under
the order. Any person may engage in oral or written ex parte communications with
board members regarding a pending or impending general order, but certain categories
of persons must provide public disclosure of those ex parte communications.

The ex parte exception for general orders only applies to the water board’s adoption of
the order. Once a facility enrolls in a general order, enforcement actions are subject to
the usual ex parte communications prohibition.

Q. Who must disclose ex parte communications regarding general orders?

The Water Code requires three categories of persons to disclose ex parte
communications with a water board member about a pending general order. These
categories are:
(i) a potential enrollee in the general order, and representatives or employees of
such person;
(ii) any person with a financial interest in the general order, and the
representatives or employees of such person; and
(iii) a representative acting on behalf of any formally organized civic,
environmental, neighborhood, business, labor, trade, or similar association
who intends to influence the board’s decision.
For purposes of ex parte communications concerning general orders, these persons are
considered “interested persons,” and the ex parte communication disclosure
requirements for general orders only apply to these three categories of interested
person.

The Water Code places the disclosure obligation for general orders on the interested
person engaged in ex parte communications with a board member. A board member
who participates in ex parte communications regarding general orders is not required to
make any oral or written disclosures; however, nothing precludes a board from assisting
an interested person in making the required disclosure. Further, if for some reason an
interested person neglects or refuses to make the required disclosure, then the board
member should disclose the ex parte communication at the board meeting where the
general order is considered to ensure completeness of the record and to afford an
opportunity for other persons to address the communication.

There is no disclosure requirement for members of the public who do not fall within one
of the three categories above. Board members are nevertheless encouraged to disclose
ex parte communications in the same manner as in rulemaking proceedings. (Please
see Questions 38-39.)
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31. Q. What disclosure requirements apply to ex parte communications regarding
general orders?

As with other adjudicative proceedings, no disclosure is required for an ex parte
communication about a matter of procedure or practice that is not in controversy.
(Please see Question 20.) For all other ex parte communications concerning a general
order, interested persons in the three categories identified in Question 30 must provide a
written disclosure to the applicable water board within seven working days after the
communication takes place. The disclosure must include the date, time, location, and
type of communication (written, oral or both); identify all participants; state who initiated
the communication; and describe the substance of the communication. All materials
(including PowerPoint presentations) used as part of a meeting or other communication
must be included.

Board members are encouraged to request meeting agendas in advance to facilitate the
meeting participants’ timely preparation of disclosure materials. Board members should
remind any interested person requesting ex parte communications on a general order of
the disclosure requirement, and provide contact information for the staff member
designated to receive the disclosure documents.

Water board staff must post the disclosure on the board’s website and email a copy to
any available electronic distribution lists for the general order. Before posting and
distributing a disclosure, the staff should provide a copy of the disclosure to the member
and any water board staff who were present during the ex parte communication to
ensure the disclosure accurately summarizes the communication.

Although the statute only refers to “pending” general orders, the same disclosure
process should be used for “impending” general orders. (Please see Question 13.)

32. Q. How can a board member determine whether a member of a group is a
“representative” for purposes of the disclosure requirements for general orders?

The special disclosure requirements for general orders apply to “representatives acting
on behalf of” an association that intends to influence the board’s decision. If it is not
clear whether an individual represents an interest group or is simply a member, board
members may ask what the individual’s position is with the organization; whether the
individual is speaking on behalf of the organization; whether the organization has
formally or tacitly authorized the individual to speak on its behalf; and what the
individual’s role will be in preparing formal written comments or speaking at the hearing.

Because the disclosure requirement is intended to ensure fairness and transparency in
water board proceedings, the term “representative” should be interpreted broadly. In
cases where it is unclear whether a particular individual is acting in a representative
capacity, board members should request the individual to provide the disclosure. Any
questions about the requirements may be addressed to the board’s legal counsel.
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33. Q. Can a water board limit ex parte communications regarding a pending general
order?

Yes. A water board may prohibit ex parte communications during the 14 days prior to
the board meeting at which the board is scheduled to adopt the general order. If the
item is continued, the board may lift any existing 14-day prohibition on ex parte
communications, in which case it then has the option to impose a new prohibition for the
14 days prior to any rescheduled adoption meeting. Individual board members may
decline invitations to meet with members of the public at any time, even if no prohibition
is in place.

34. Q. Are all region-wide or statewide permits “general orders”?

No. The ex parte exception only applies to orders that do not name specific dischargers
but instead require eligible dischargers to enroll or file a notice of intent to be covered by
the general order. Several regional water boards have issued region-wide or regional
municipal separate storm sewer system (MS4) permits that identify specific dischargers.
Issuance, reissuance, or modification of these orders is subject to the same prohibition
on ex parte communications that applies to individual waste discharge requirements.
Any other waste discharge requirement, waiver, or 401 certification issued to a group of
named entities would also be subject to the ex parte communications prohibition.

35. Q. What are the consequences of violating the special disclosure requirements
for general orders?

Board staff or legal counsel should contact the interested person for further information if
a disclosure does not meet the statutory requirements. If the disclosure does not
accurately summarize the communication, the board member or staff may request the
interested person to correct the disclosure or the board member or staff may supplement
the disclosure either in writing or at the board meeting where the general order is
considered.

In appropriate circumstances, a water board may impose sanctions on an interested
person who violates the disclosure requirements.

1. RULEMAKING AND OTHER PROCEEDINGS
36. Q. What actions are rulemaking?

Rulemaking proceedings are proceedings designed for the adoption, amendment, or
repeal of any rule, regulation, or standard of general application. Rulemaking
proceedings include proceedings to adopt regulations, water quality control plans,
policies, or guidelines. The water boards adopt most total maximum daily loads
(TMDLs) as basin plan amendments, so TMDLs typically are rulemaking proceedings.

Below is a partial list of common water board actions resulting from rulemaking
proceedings:
« Water quality control plans (e.g., basin plan amendments, statewide plans such
as the Ocean Plan);
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» State Policy for Water Quality Control (e.g., the State Water Board’s Water
Quality Enforcement Policy);

* Regulations;

» Guidelines.

37. Q. Is there a prohibition on private communications in rulemaking actions?

No. The Administrative Procedure Act contains no prohibition against private
communications during rulemaking proceedings. However, information obtained outside
of the public record for the rulemaking action may not form the basis for a board’s action
and the board’s action must be supported by the information contained in the record.
Some of the same policy rationales for the ex parte communications prohibition exist for
rulemaking. Nothing prevents individual water board members from choosing to avoid
such communications during rulemaking proceedings.

38. Q. What is the Office of Chief Counsel’s recommendation on handling
communications in rulemaking proceedings?

There is no constitutional or statutory duty to disclose private communications in
rulemaking proceedings, but the Office of Chief Counsel advises water board members
to disclose on the record any private communications received during rulemaking
proceedings. The reasons for this recommendation are multifold. First, the water
boards must base rulemaking decisions on the public record, because the public record
is a water board’s justification for defending an action in court. If a board member
supports a specific rulemaking decision because of technical information the member
receives from an ex parte communication but fails to disclose the communication, that
information will not be in the record to support the board’s action.

Second, the same fairness and transparency issues that underlie the ex parte prohibition
for adjudicative proceedings support disclosing private communications in rulemaking
proceedings. The water boards only have limited jurisdiction within the ambit delegated
by the Legislature. It is appropriate that the public know the information and basis for
the water boards’ decisions to ensure that those decisions are being made not only in
conformance with the law, but also within the scope of the considerations identified by
the Legislature and water board regulations.

39. Q. If a member chooses to disclose a communication, what is the preferred
procedure?

If a board member chooses to participate in private communications in rulemaking
proceedings and chooses to disclose those communications, the Office of Chief Counsel
recommends a procedure similar to that described in Question 26 for adjudicative
proceedings. First, the board member would notify the person that a full disclosure of
the private communication will be entered in the water board’s record. Second, the
board member would disclose the private communication in the water board’s record.
The disclosure would include the identity of the persons involved in the communication,
the approximate date of the communication, and the substance of the communication.
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40.

41.

42,

Q. May a board member communicate with a person about how a general
requirement may be translated into a subsequent permit requirement?

Yes, as long as the subsequent permit proceeding is not pending or impending. When a
water board is considering a general provision of rulemaking action it is appropriate to
hear testimony about how the general provision may be converted into specific,
subsequent permit requirements. The fact that this information is received during a
rulemaking proceeding does not trigger the ex parte communications prohibition for the
subsequent adjudicative proceeding that implements the requirements of the
rulemaking. The ex parte communications prohibition will attach when the subsequent
adjudicative action is pending. (Please see Questions 12-13.)

Q. What are “other proceedings”?

Certain proceedings before the water boards are neither adjudicative nor rulemaking
proceedings. For example, the water boards often have informational items presented
by staff or stakeholders. Informational items do not necessarily lead to a specific board
action, but inform members about general water quality or water rights matters. In
addition, the State Water Board takes some actions that are neither rulemaking or
adjudicative actions (e.g., certain contracting and grants actions).

Below is a list of common, other proceedings:

* Information items;

*  Workshops not conducted as part of an adjudicative or rulemaking proceeding;

» Contracting;

+ Grant awarding;

« Hiring decisions and awards for employee accomplishments;

» Adopting or making comments to other entities conducting their own
proceedings, such as comments on a federal Environmental Impact Statement;

» Discretionary actions to initiate or consider initiating proceedings, not amounting
to a decision on the merits, such as referral of a matter to the Attorney General
for enforcement.

Q. Are “other proceedings” subject to ex parte rules?

These other proceedings do not trigger ex parte communications prohibitions under the
Administrative Procedure Act and do not have the same factors supporting the Office of
Chief Counsel’'s recommendation to disclose ex parte communications in rulemaking
proceedings. Where these proceedings involve closed sessions, communications
subject to the attorney-client privilege, or certain law enforcement related information,
confidentiality protections may apply. Otherwise, nothing prevents individual water
board members from choosing to avoid such communications or to disclose such
communications.
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43.

44,

45.

IV. SITE VISITS
Q. Is a site visit a form of ex parte communication?

Yes. Unless a tour or site visit is publicly noticed, the Office of Chief Counsel considers
a site visit or tour of a facility, while an adjudicative proceedings is pending for that
facility, to be an ex parte communication. By their very nature, site visits communicate
evidentiary information to water board members. In addition, site visits frequently result
in communications from the site operator about the pending matter.

Q. Can a board member visit a regulated facility when an adjudicative action is
pending?

Yes, but only if the board provides interested persons notice and an opportunity to
participate. Site visits can be a useful part of the decision-making process and special
procedures should be used for site visits. A site visit essentially moves part of the
evidentiary proceeding from the board hearing to a visit of the site. It is not necessary
that all board members participate in the site visit for it to be permissible. In fact, a
single board member can participate in a staff-level site visit if the board properly notices
the visit.

To notice a site visit, the interested party list for an adjudicative proceeding should be
provided sufficient notice with information about the tour and how to participate. There
may be special concerns about accessibility and liability that may raise other legal
issues. It is important to work with legal counsel when arranging site visits during a
pending adjudicative proceeding.

Q. Can a board member visit a facility that will be regulated by a pending general
order when an adjudicative action is pending?

If a site visit concerns a facility that will be regulated by a pending general order subject
to the special disclosure requirements of Questions 29-31, then the board member
should work with legal counsel to determine the extent to which any special disclosure or
notice requirements apply. The most transparent and fair way to handle site visits while
a general order is pending is to provide notice and an opportunity for interested persons
to participate as described in Question 44. Providing public notice also reduces potential
evidentiary concerns. For these reasons, the Office of Chief Counsel recommends the
procedure described in Question 44 for site visits to a facility that will be regulated by a
pending general order.

If notice and an opportunity for public participation is not provided, then the disclosure
requirements in Questions 29-31 apply to any site visit concerning a pending general
order. Moreover, because site visits are inherently evidentiary in nature, steps should be
taken either by the person hosting the site visit, the board member, or the water board
staff to visually document the portions of the site visit relevant to the proceeding (e.g.,
photo documenting physical features, best management practices, etc.). Unlike most ex
parte communications, which discuss or explain evidence that is already in the record,
the visual documentation is evidentiary in nature. Therefore, any site visits should occur
and be reported before the close of the evidentiary record. Board members should work
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46.

47.

48.

49,

closely with staff and counsel to ensure the appropriate timing and documentation of
these types of site visits.

Q. Can a board member visit a regulated facility when no adjudicative action is
pending for that facility?

Yes. When there is no adjudicative action pending or impending, a water board member
may visit a site that is subject to the water board’s regulations. Before scheduling such a
visit, it is important to coordinate with water board staff to ensure there is no pending
enforcement action involving the facility and to ensure that the owner has no objection to
a visit.

V. GENERAL ISSUES
Q. Why can legislators talk to anyone and the board members cannot?

Ex parte communications rules reflect the water boards’ hybrid powers. Unlike the
Legislature, the water boards have attributes of both legislative power and judicial
power. The ex parte communications prohibition arises when the water boards are
exercising their judicial power. Rules and due process preclude judges from receiving
ex parte communications on matters pending before them or inferior courts. Similarly,
even when exercising legislative power, the water boards do so within the narrow
confines of power granted by the Legislature. Ex parte rules can help ensure that the
water boards are exercising the powers conferred by the Legislature within the confines
of the power conferred by the Legislature.

Q. Why can the public talk to city council members and not board members?

There is some overlap between ex parte communications prohibitions for city council
members and water board members. To the extent the prohibition is broader for water
board members it reflects the greater number of adjudicative matters decided by the
water boards and the breadth of the Administrative Procedure Act. The Administrative
Procedure Act is not directly applicable to city councils. As a result, ex parte
communications with city council members do not necessarily reach “direct and indirect”
communications on “any issue in the proceeding.”

Q. How should a board member handle comments concerning pending
adjudicative proceedings raised in connection with other proceedings in which
the board member participates?

As part of a board member’s participation in other matters, a board member may receive
communications relating to specific adjudicative proceedings. For example, a legislator
may ask a State Water Board member to participate in a meeting related to proposed
proceedings relating to application processing. As part of that meeting the legislator or
another participant may complain about how a particular application, that is the subject
of a pending adjudicative proceeding, is being handled. The meeting does not involve
an improper ex parte contact, because it concerns proposed legislation, not an
adjudicative proceeding, but the specific complaint involves an inappropriate ex parte
contact.
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To avoid this problem, board members should make clear at the outset that they cannot
discuss specific adjudicative proceedings pending before the water boards. If, despite
this warning, a participant begins to raise issues concerning a specific pending
proceeding, the board member should interrupt to remind the participants that the board
member cannot discuss those issues. Any ex parte communications that occur as part
of the meeting should be disclosed following the procedures discussed in Question 26.

50. Q. Is a communication about a pending adjudicative matter, received during a
public forum, an ex parte communication?

Yes. While the water boards traditionally allow members of the public to briefly address
during a “public forum” any items not on the agenda, persons interested in a pending
adjudicative proceeding do not have notice that their issue may be discussed during a
specific public forum. Therefore, even though the board receives the communication
during a public meeting, the communication may violate the ex parte prohibition if it
concerns a pending adjudicative proceeding. Legal counsel will typically work with a
water board’s chair if this circumstance occurs. Fortunately, such communications can
typically be cured by including a copy of the public forum transcript or tape into the
administrative record for the adjudicative proceeding.

51. Q. Whom can a board member speak with to clarify ex parte concerns?

Water board members should contact the Office of Chief Counsel with questions about
ex parte issues. A regional water board member should contact the attorney assigned to
represent the member’s region or the assistant chief counsel for regional board services.
State Water Board members should contact the chief counsel.

In all circumstances, a water board member should indicate that he or she has a
question about ex parte communications in Matter X—identifying the specific matter. It
is important to identify the specific matter, because at times certain attorneys within the
Office of Chief Counsel (even the chief counsel) may be recused from a matter or may
be assigned to prosecute the matter. By identifying the matter from the outset of the
communication, the attorney can make sure you are getting the correct advice from the
correct person.

52. Q. Who is responsible for complying with the ex parte rules — the board members
or the public?

There is a shared responsibility for complying with the ex parte communications
prohibition of the Administrative Procedure Act. Water board members are expected to
know the rules and remain vigilant in their application of the rule. If a person attempts to
violate the prohibition on ex parte communications, the board member should be
prepared to stop the communication, because of the risk the communication could result
in disqualification of the board member.

Persons participating in adjudicative proceedings also have an obligation to understand
and follow the rules, particularly attorneys and professional lobbyists. As discussed in
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Question 25, in egregious circumstances violating the prohibition on ex parte
communications can subject a person to civil contempt proceedings.
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SUBJECT: CONFLICT OF INTEREST PRINCIPLES APPLICABLE TO STATE AND
REGIONAL WATER BOARD MEMBERS

Various laws place ethical restrictions on the conduct of public officials. This
memorandum summarizes key conflict of interest laws and principles that apply to
members of the State Water Resources Control Board (State Water Board) and regional
water quality control boards (regional water boards). It updates and supersedes the
discussion of these issues in previous memoranda on this subject, including those
dated May 27, 1988, December 10, 1993, and December 10, 2007. Some of these laws
apply only to State Water Board members, while others apply only to regional water
board members. Unless otherwise stated, each law applies to all board members.

Conflict of interest laws have become increasingly complex over the years. The purpose
of this memorandum is to provide an introduction to these laws and to assist members
in identifying possible conflicts of interest. This memorandum supplements but does not
supplant the mandatory biennial ethics training required of board members. These
conflicts laws are overlapping and, at times may seem duplicative, but each applies
independently. As a result, board members need to remain vigilant that they are
complying with all applicable conflicts laws, at all times.

Any member who might have a conflict of interest should seek assistance from the
Office of Chief Counsel before participating in an action subject to a potential conflict.
For regional water board members, the first contact should be with the attorney
assigned to the regional water board. State Water Board members should contact the
chief counsel or the appropriate assistant chief counsel.’

T While the attorneys in the Office of Chief Counsel can provide guidance and assistance to water board
members on conflict issues, their clients are ultimately the boards as organizations. State Bar Rules of

Professional Conduct Rule 3-600 establishes the attorney-client relationship between the board attorney
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1. Disqualification from Board Membership (NPDES Income Rule)

Water Code section 13388 contains an absolute, immediate disqualification from board
membership based upon income received from National Pollutant Discharge Elimination
System (NPDES) permit holders or applicants. The Legislature enacted section 13388
to implement federal Clean Water Act requirements for states with approved NPDES
programs.? Section 13388 prohibits any person from serving on the State Water Board if
he or she receives, or has received during the previous two years, a significant portion
of his or her income directly or indirectly from any applicant for, or any person subject
to, an NPDES permit issued by the State Water Board or by any of the regional water
boards. For regional water board members, section 13388 disqualifies only those
regional water board members who receive a significant portion of their income directly
or indirectly from any applicant for, or person subject to, an NPDES permit issued by
that member’s regional board.

Federal and state regulations define “significant portion of income” as ten percent or
more of a board member’s gross personal income for a calendar year.? If a board
member is over 60 years of age and is receiving income from NPDES permit holders
pursuant to retirement, pension, or similar arrangement, then “significant portion of
income” means 50 percent or more of the member’s gross personal income for a
calendar year from such retirement arrangement.* “Income” includes, but is not limited
to, retirement benefits, consultant fees, and stock dividends. ® “Income” also includes a
pro rata “pass-through” share of the income of any entity of which a board member or
board member's spouse owns 10 percent or more. Because California is a community
property state, income typically includes spousal income.

To assure compliance with section 13388, State Water Board regulations require all
water board members to file an annual statement containing information pertinent to this
section. The statements must be filed with the Office of Chief Counsel by April 30 of
each year.5

In order to assist board members in determining their initial and continuing eligibility, the
Office of Chief Counsel has developed two information sheets, one for State Water

and the board, not the individual board members. The attorneys remain available to assist the board
members with understanding the conflict of interest requirements and will maintain the confidentiality of
any related communications, except in the rare circumstance where it appears that the board member’s
interests may be adverse to the board’s interests.

2 See 33 U.S.C. § 1314(i)(2)(D); 40 C.F.R. § 123.25(c).
340 C.F.R. § 123.25(c)(1)(ii); Cal. Code Regs., tit. 23, § 644.2.
4 Ibid.

5 Cal. Code Regs., tit. 23, § 644.4. Income from a California state agency or department, the University of
California, the California State University and Colleges, and federal agencies is exempt from this
restriction. (40 C.F.R. § 123.25(c)(1)(iii).)

6 Cal. Code Regs., tit. 23, § 644.6.
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Board members and the other for regional water board members. These information
sheets provide guidance and answer many questions associated with board member
eligibility and with the Clean Water Act limitation on receipt of NPDES income. The
information sheet is circulated together with the initial and annual eligibility form. A copy
of each information sheet is attached.

2. Disqualification from Certain Board Items (Water Code Sections 175.5 and
13207)

Regional Water Board Members
Water Code section 13207 prohibits all regional water board members from:

(@) Participating in any board action pursuant to Article 4 of Chapter 47
or Article 1 of Chapter 5 of the Porter-Cologne Act® in which the
member has a disqualifying financial interest in the decision within
the meaning of the Political Reform Act;®

(b) Participating in any proceeding before any regional water board or
the State Water Board, as a consultant or in any other capacity, on
behalf of any waste discharger.

“Board action,” for purposes of subdivision (a), includes staff-level action. Most regional
water boards have delegated to their Executive Officer all of the powers and duties
which are delegable under the Porter-Cologne Act.'® Consequently, “board action”
encompasses a wide variety of staff-level activities that may lead to either staff-level
actions or formal board actions. In matters in which a regional water board member has
a disqualifying financial interest, the board member must refrain from participating in
staff-level and board-level actions regarding waste discharge requirements, technical or
monitoring reporting requirements, or enforcement orders for that discharge of waste. In
these circumstances, the regional water board member must avoid attending meetings,
writing letters or emails, engaging in phone conversations, or other contacts with staff or
other regional water board members concerning the waste discharge. Exceptions to this
prohibition may be available where the member is an individual waste discharger and
communications relating to the discharge are either necessary or warranted in view of
certain rights to represent oneself.

7 Article 4 of chapter 4 covers the formulation and adoption of waste discharge requirements and water
quality investigations, including provisions for technical and monitoring reports and regional water board
inspections.

8 Article 1 of chapter 5 contains the administrative enforcement options available to the regional water
boards, including time schedules, cleanup and abatement actions, cease and desist actions, and other
measures.

9 See, Gov. Code, § 87103. The Political Reform Act’s provisions pertaining to financial interests are
discussed below in section 3 of this memorandum.

10 See Wat. Code, § 13223.
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Subdivision (b) of section 13207 prohibits participation by regional water board
members on behalf of a waste discharger before any regional water board or the State
Water Board. Unlike subdivision (a), subdivision (b) applies to all proceedings, not just
those proceedings involving waste discharge requirements, technical or monitoring
reporting requirements, or enforcement orders. Because a “proceeding” describes a
broad range of activities, subdivision (b) prohibits oral and written communications with
staff and board members, as well as formal appearances before a water board, on
behalf of a waste discharger.

Under either provision, the law prohibits a direct communication with other board
members or staff. However, a board member who cannot participate in an action due to
this provision, and who is subject to no other applicable conflict of interest restriction, is
not precluded from providing input or recommendations to persons outside the board
who are involved in the action or proceeding covered by the provision. To avoid
association with the board member’s official position, the board member’'s name or
regional water board office may not be used in any written or oral communications
regarding the action or proceeding.?

The sanction for knowing violation of section 13207 is removal from office. It is therefore
important for regional water board members to contact their regional water board
attorney if they have questions about this provision.

State Water Board Members

Water Code section 175.5 contains restrictions similar to those set forth in

section 13207, but instead applies to State Water Board members. Subdivision (a)
prohibits State Water Board members from participating in any State Water Board
review of petitionable actions or inactions of regional water boards, if the action involves
a disqualifying financial interest in the decision within the meaning of Government Code
section 87103. Subdivision (b) prohibits participation in any proceeding before any
regional water board, as a consultant or in any other capacity, on behalf of a waste
discharger.

Both subdivisions prohibit direct contacts with staff members as well as board members.
Board members subject to these restrictions may not participate in meetings or have
any other direct oral or written communications with staff or board members. However,
as with the similar prohibitions contained in Water Code section 13207, board members
are not precluded from providing input or recommendations to persons outside the
board who are involved in the relevant action or proceeding, so long as the board

1 See, e.g., Gov. Code, §§ 11400 et seq. and 87104 (extending limitations to contacts with agency staff
and individual board members).

2 The State of California’s Office of Legislative Counsel has opined for a legislator that subdivision (b)
also prohibits a regional water board member who is an officer of a waste discharger from assisting the
waste discharger behind the scenes after the board member recused himself from participation in the
board proceeding. While the Office of Chief Counsel does not share this interpretation, regional water
board members who wish to share their knowledge and expertise on a regional water board or State
Water Board matter in a non-official capacity as described above should contact the Office of Chief
Counsel for more specific advice.
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member is not identified by name or office in any communications regarding the action
or proceeding.

The sanction for knowing violation of section 175.5 is removal from office. It is therefore
important for State Water Board members to contact the chief counsel or the
appropriate assistant chief counsel if they have questions about this provision.

3. Conflict of Interest and Financial Interests

The Political Reform Act™ prohibits and limits a variety of activities. There are two
primary requirements under the Political Reform Act that apply to water board members.
The first is the requirement to file an annual disclosure of economic interests. The
second is the prohibition against participating in decisions in which the member has a
financial interest. These two requirements are discussed in this section.' Other
requirements contained in the Political Reform Act are discussed in other sections of
this memorandum.

The California Fair Political Practices Commission has primary responsibility for
enforcing the Political Reform Act. In addition, the commission provides both
formal and informal advice service to assist officials in complying with the law.
The commission only provides prospective advice. The advice not only assists
officials in complying with the law, but formal advice also can insulate officials in
certain close calls.

The Office of Chief Counsel will assist board members in complying with the
Political Reform Act and in seeking advice from the commission in close cases.
Ultimately, though, the Political Reform Act’s obligations and familiarity with its
obligations is the responsibility of each water board member.

To assist in this respect, the commission maintains a website that provides
information to aid in complying with the Political Reform Act. Water board
members are encouraged to review the commission’s resources if there may be
potential conflicts and use it as a guide to contacting the Office of Chief Counsel.
The commission’s website is available at:
http://www.fppc.ca.gov

Specific information on the conflict of interest rules, with links to more-detailed
slide shows are available here:

http://www.fppc.ca.gov/learn/conflicts-of-interest-rules.html

3 Given that the Office of Legislative Counsel reached a more conservative result involving regional
water board members as discussed in footnote 12, it may opine similarly for State Water Board members.
A State Water Board member should seek advice from the Office of Chief Counsel if the member seeks to
provide input or recommendations to third parties on a matter from which the member is recused.

4 Gov. Code, § 81000 et seq.

5 The disclosure requirements and the recusal requirements overlap but are not identical. Certain
financial interests must be disclosed by State Water Board members even if they do not require the board
member to recuse himself/herself from participating in a decision involving those interests.



http://www.fppc.ca.gov/

http://www.fppc.ca.gov/learn/conflicts-of-interest-rules.html
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Disclosure Statements

The Political Reform Act requires the annual filing of a disclosure statement by all
members and designated employees of the State Water Board and regional water
boards (Water Boards).'® All board members must annually file a Statement of
Economic Interests (often referred to as Form 700) disclosing investments, interests in
real property, income, gifts received, and other financial interests. Water board
members must file a Form 700 for their water board positions, even if they have filed a
Form 700 for another position.

New board members must file an initial statement within 30 days of assuming office,
which typically corresponds to taking the oath of office, disclosing reportable
investments, business positions, and interests in real property held on the date of
assuming office, and income received during the prior 12 months. A new member must
file this assuming office statement, even if he or she has already filed a Form 700 for
another position. The assuming office statement serves as the annual statement for the
year in which the member assumes office if the member assumes office between
October 1 and December 31. Subsequent annual statements, which are mailed out in
February and are due at the beginning of April, require disclosure of interests held and
income received within the prior calendar year (or since assuming office if office was
assumed during that year). A final statement is required within 30 days of leaving office,
covering the time period between the closing date of the prior statement and the date
leaving office.

Promptly completing and filing the Form 700 is important, and late filers may be subject
to penalties assessed by the commission. In addition, accurately completing the

Form 700 is important because it becomes a reference source for members and staff to
identify future board decisions that may affect financial interests and to avoid
inappropriate conflicts. The Form 700 also provides information to members of the
public who may monitor official actions for any conflicts. Once filed, the statement is a
public document and must be made available to the public upon request.'”

Decisions Affecting Financial Interest

Every board member must refrain from “mak]ing], participat[ing] in making or in any way
attempt[ing] to use his official position to influence a governmental decision in which he
knows or has reason to know he has a financial interest.”'® A board member shall not
participate in a staff or board decision if the decision will have a reasonably foreseeable
material financial effect, distinguishable from its effect on the public generally, on the
board member or a member of his or her immediate family. An economic interest'®
includes:

6 /d., § 87302.

7 Because the statement is a public document, board members are allowed, and are encouraged, to list
their business/office address instead of their home address on the statement.

18 /d., § 87100.
19 Id., § 87103.
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(@)  Any business entity in which the board member or member’s
spouse, registered domestic partner, or dependent children or an
agent has a direct or indirect investment worth $2,000 or more;

(b)  Any real property in which the board member has a direct or
indirect interest worth $2,000 or more;

(c)  Any source of income, except gifts or loans by a commercial
lending institution in the regular course of business on terms
available to the public, without regard to official status, aggregating
$500 or more in value provided or promised to, and received by the
board member within 12 months before the decision is made;

(d)  Any business entity in which the board member is a director, officer,
partner, trustee, employee, or holds any position of management;

(e)  Any donor of, or any intermediary or agent for a donor of, a gift or
gifts aggregating $500 or more in value provided to, received by, or
promised to the board member within 12 months prior to the time
when the decision is made.

Governmental Decision Must Have a Reasonably Foreseeable Material
Financial Effect

To determine whether a board member has a prohibited conflict of interest under
the Political Reform Act, the commission has set forth a three-step analysis.?°

Step 1. Is it reasonably foreseeable that the decision will
have a financial effect on any of the board
member’s financial interests?

Step 2. Will the reasonably foreseeable financial effect
be material?
Step 3. Can the board member demonstrate that the

material financial effect on the board member’s
financial interest is indistinguishable from its
effect on the public generally?

Is the Financial Effect on the Financial Interest Reasonably Foreseeable?

A financial effect on a financial interest is presumed to be reasonably foreseeable if the
financial interest is a named party in, or the subject of, the decision before the board
member or the board.?! The financial interest is the subject of the proceeding if the

20 See Cal. Code Regs., tit. 2, § 18700.
21 /d., § 18701, subd. (a).





Water Boards Members -8- October 28, 2019

decision involves the issuance, renewal, approval, denial, or revocation of a permit to,
or contract with, the financial interest, including any decision affecting real property.?2 In
other words, if the financial interest is explicitly involved, the financial effect is presumed
to be reasonably foreseeable.

If the financial interest is not explicitly involved, the financial effect may still be
reasonably foreseeable. The commission has adopted a set of factors to consider in
determining whether a financial effect is reasonably foreseeable even when it is not
explicitly involved.??

Board members should consult with the appropriate attorney in the Office of Chief
Counsel for assisting in determining whether a financial effect is reasonably
foreseeable.

Is the Financial Effect on the Financial Interest Material?

The financial effect of a government decision is material if the decision will have a
significant effect on an official or a member of his or her immediate family, or on the
source of income, the source of gifts, the business entity, or the real property, which is a
financial interest of the official.

The commission has developed a set of regulations to interpret whether the materiality
standard is met for a given economic interest.?* Materiality does not always correspond
to whether or not an economic interest will have to spend a lot of money. Under many
circumstances, the fact a business entity in which a board member has an economic
interest has submitted an application or is named in a proceeding (essentially, the same
test as reasonably foreseeable) is sufficient to deem the effect of the governmental
decision as material.?> Board members should be especially careful to review stock
portfolios, because board decisions involving business entities in which a member owns
stock can often create a disqualifying conflict. Board members are advised to consult
with the appropriate attorney in the Office of Chief Counsel to determine whether the
materiality standard has been met for a governmental decision which may affect a
board member’s financial interest.

Is the Financial Effect of the Governmental Decision on the Financial
Interest Distinguishable from the Effect on the Public Generally?

In certain cases, a board member may establish that the financial effect of the
governmental decision on the board member’s financial interest is indistinguishable

22 [pjd.
23 See id., § 18701, subd. (b)(1)-(6).
24 See id., §§ 18702-18702.5.

25 |d., § 18702.1, subd. (a). For large, publicly traded corporations, if the board member holds fewer than
$25,000 in stock, there are higher thresholds for materiality, but the inquiry is fact-specific. (/d., § 18702.1,
subd. (b).)
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from its effect on the public generally. The commission has established detailed criteria
to be used in making this determination. In these circumstances a board member
should consult with the appropriate attorney in the Office of Chief Counsel to determine
if the commission’s criteria have been met.2¢

Conflict of Interest Established

After applying the three-step analyses, if it is determined that a governmental decision
will have a reasonably foreseeable material financial effect on a board member’s
financial interest, the member has a conflict of interest. The board member may not
make, participate in making, or in any way attempt to use his or her official position to
influence the governmental decision. The board member must not only refrain from
participating in board deliberations and voting on the matter,?” but also must avoid
contacting, or appearing before, or otherwise attempting to influence any member,
officer, employee, or consultant of the agency. The member is also barred from
appearances or contacts on behalf of a business entity, client, or customer. Thus, a
board member who is financially interested in a board decision must refrain from
participating at both the board level and at the staff level. There are a few limited
exceptions to this rule. For example, a board member may appear before the board in
the same manner as any other member of the public on a matter that is related to his or
her personal interests.?® There are also exceptions where the board member’s
participation is legally required.?®

The commission’s regulations set forth the steps the board member must take to
document a conflict of interest. The steps vary depending on the type of action. In most
circumstances, the board member must publicly document details regarding the
conflict.3° The appropriate attorney in the Office of Chief Counsel can assist a board
member in complying with the regulations.

4. Gifts and Honoraria

The Political Reform Act prohibits members of the Water Boards from receiving
honoraria and gifts, with certain exceptions.

$10 Per Month Limitation on Gifts from Lobbyists
Government Code section 86203 prohibits a board member from receiving gifts from a
lobbyist with a total value of more than $10 per calendar month, if that member’s board

2 Id., §§ 18703.

27 |f the board member has a conflict, the board member may be required to either leave the dais only or
leave the room during the board’s consideration of the matter in which that board member has a conflict
and may be required to document on the record the reasons for the conflict. The commission’s
regulations specify those requirements. (See, e.g., id., §18707(a)(1)(C).)

28 [d., § 18704, subd. (d)(2).
20 Id., § 18705.
30 /d., § 18707, subd. (b).





Water Boards Members -10 - October 28, 2019

is required to be listed in the registration statement of the lobbying firm or the lobbyist
employer of the lobbyist.

$5003" Annual Gift Limit on Gifts from Any Single Source??

The Political Reform Act prohibits a board member from receiving gifts with a total value
of more than $500 in a calendar year from any single source.3® This general prohibition
does not apply to:

(@)  Gifts that the board member is not required to report on his or her
annual Statement of Economic Interests. A list of these exceptions
can be found in the instructions to Schedule D of Form 700.34
Among other things, these include:

(1) gifts from family members3® and long-term personal
friends;6

(2)  qifts of hospitality involving food, drink, and occasional
lodging in an individual’'s home while the individual is
present;%’

(3) gifts exchanged within a bona-fide dating relationship;3®

(4) qifts received attending a wedding;

(5)  bereavement offerings;

31 The commission may adjust this amount every odd-numbered year, to account for inflation. The $500
limit is in effect until at least January 1, 2021. (/d., § 18940.2.)

32 The commission’s regulations provide that gifts need not be reported from a source outside the board
member’s jurisdiction if the purpose of the disclosure of the gift does not have some connection with or
bearing upon the functions or duties of the position for which the reporting is required.

33 See Gov. Code, § 89503 (specifying a $250 limit, which has been adjusted upward by Fair Political
Practices Commission regulations); Cal. Code Regs., tit.2, § 18940.2.

34 The exceptions are also listed in Government Code section 82028, subdivision (b) and California Code
of Regulations, title 2, section 18942.

35 “Family member” refers to an individual's spouse, child, parent, grandparent, grandchild, brother, sister,
parent-in-law, brother-in-law, sister-in-law, nephew, niece, aunt, uncle, or first cousin or the spouse of any
such person. (Gov. Code, § 82028, subd. (b)(3).)

36 The exception for long-term friendships does not apply if the gift is related to the board member’s
official duties. (Cal. Code Regs., tit.2, § 18940.2, subd. (a)(18)(C).) The exception also does not apply if
(1) the friend is a lobbyist registered to lobby the board, (2) the friend has a permit or other entitlement
action pending before the water board or a decision on such a matter was rendered by the water board in
the past 12 months, and the board member will participate or has participated in the matter, or (3) the
friend is involved in an enforcement action pending before the water board or the water board rendered a
decision in such a matter within the last 12 months, and the board member will participate or has
participated in the matter. (/d., subd. (a)(18)(D).)

37 An important limitation on the “hospitality exception” is that such gifts are reportable unless the gift of
hospitality is based on a relationship, connection, or association unrelated to the official’s position.

38 The exception for bona fide dating relationships is subject to the exceptions in California Code of
Regulations, title 2, section 18940.2, subdivision (a)(18)(D) discussed above in footnote 36.
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(b)

(6) gifts of informational material provided to assist the member
in performance of his or her official duties such as books,
pamphlets, reports, calendars, or periodicals;

(7)  qifts that are part of a reciprocal exchange, such as where
people get together for events and typically take turns paying
for the event;

(8) Free admission to an event, and food and nominal items
available to all attendees, at which a board member makes a
speech, participates on a panel, or makes a substantive
formal presentation;

(9) gifts based on some relationship unrelated to the official’s
position where the gift is not made by a lobbyist and there is
“no evidence whatsoever” that the official may engage in
official activity that may provide financial benefit to the donor;
and

(10) (gifts considered “acts of compassion.”

Wedding gifts. Wedding gifts are reportable on Form 700 but are
not subject to the $500 gift limit. For purposes of reporting, one-half
of the value of the gift is attributable to each spouse.

Travel Payments
The following types of travel payments are not considered gifts and are not reportable
as gifts on Form 700:

(@)

Travel payments made by a source other than the board member’s
agency for the purpose of conducting official agency business.3°
The travel payments must be made to or coordinated with the
board member’s agency and the agency must report the
payment;40

Travel payments and related per diem expenses provided by the
State of California, or any other state, federal or local agency for
education, training, or other inter-agency programs or purposes;

Travel provided for by the board member’s agency in the course of
employment;

Reimbursements for travel expenses provided to a board member
by a bona-fide non-profit, tax-exempt (501(c)(3)) entity for which the
member provides equal or greater consideration;

39 The circumstances in which a travel payment is used for “official agency business” are specified in the
commission’s regulations. (See Cal. Code Regs., tit. 2, § 18950.1, subd. (c).)

40 Id., § 18950.1, subds. (a)—(b).
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(e)  Travel that is reasonably necessary in connection with a bona fide
business, trade, or profession and that satisfies the criteria for a federal
income tax deduction for business expenses in sections 162 and 274 of
the Internal Revenue Service Code, unless the sole or predominant
activity of business, trade, or profession is making speeches*'; and

() Travel payments provided directly in connection with campaign
activities. 2

The following travel payments are not subject to the $500 gift limit but are reportable on
the Form 700 and may create an economic interest that could require disqualification
from a subsequent governmental decision affecting the source of the travel payment:

(@)  Travel within the United States that is reasonably related to a
legislative or governmental purpose, or to an issue of state,
national, or international public policy, in which the board member
gives a speech, participates on a panel or seminar, or provides a
similar service;*3 and

(b)  Travel that is not connected with giving a speech, participating on a
panel or other similar service, but is reasonably related to a
legislative or governmental purpose, or to an issue of state,
national, or international public policy which is provided by: a
governmental agency or authority, a bona fide public or private
educational institution defined in section 203 of the Internal
Revenue Service Code, a 501(c)(3) non-profit, or foreign
organization that substantially qualifies as a 501(c)(3) organization.

Prohibition on Honoraria, Including Speaking Fees

Government Code section 89502 prohibits a board member from accepting honoraria.
“‘Honorarium” means any payment made in consideration for any speech given, article
published, or attendance at any public or private conference, convention, meeting,
social event, meal, or like gathering.4* Exceptions to the honorarium prohibition include:

(a) Earned income for personal services which are customarily
provided in connection with the practice of a bona fide business,
trade, or profession, such as teaching, practicing law, medicine,
insurance, real estate, banking, or building contracting, unless the
sole or predominant activity of the business, trade, or profession is

41 Travel that is associated with a bona fide business or trade is still subject to reporting requirements for
income on the Form 700 and may create an economic interest that could require disqualification from a
subsequent governmental decision affecting the source of the travel payment.

42 These payments do need to be reported in accordance with campaign disclosure provisions of the
Political Reform Act.

43 Gov. Code, § 89506, subd. (a)(1); Cal. Code Regs., tit. 2, § 18950, subd. (a).
44 Gov. Code, § 89501.
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making speeches. This must be reported on Form 700 as earned
income;

(b) Payments, advances, and reimbursements for travel and related
lodging and subsistence which are not gifts of travel or which are
exempt from the general limitation on gifts described above in the
“Travel Payments” section;

(c)  An honorarium which is not used and, within 30 days after receipt,
is either returned to the donor or delivered to the Controller for
donation to the General Fund, without being claimed as a deduction
from income for tax purposes;

(d) Payments not delivered directly to the board member but are
donated to a charitable, educational, civic, religious or other similar
tax-exempt organization without being claimed as a tax deduction.
The board member may not require the donation as a condition of
his or her speech, article, or attendance, or be identified to the non-
profit in connection with the donation. The donation may not have
any reasonably foreseeable financial effect on the board member or
a member of his or her immediate family;*> and

(e) Payments received for a comedic, dramatic, musical, or other
artistic performance, and payments received for publication of
books, plays, or screenplays. (This income is subject to Form 700
reporting requirements.)

5. Contracts

There are a number of statutes that apply to board members that limit their involvement
with government contracts. The Water Boards enter into a variety of contracts, including
loans, grants, services agreements, purchase agreements, and California Land Reuse
and Revitalization (CLRRA) agreements addressing brownfields reuse. Most contracting
occurs at the State Water Board level, but regional water board member must remain
vigilant as to the requirements discussed below.

Prohibition on Financial Interests in Board Contracts

Government Code section 1090 prohibits a board member from having a financial
interest in any contract made by him or her in an official capacity or by the member’s
board. Section 1090 creates an absolute prohibition. The prohibition cannot be
circumvented by having the board member decline to participate in the contract or grant
decision; rather, the member must resign from the board. This prohibition does not
apply if the member’s interest in the contract is “remote” as defined in the statute.*®

45 Cal. Code Regs., tit. 2, § 18932.5,
46 Gov. Code, § 1091.
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There are numerous types of “remote interests” that require recusal as well as “non-
interests” listed in the statues.

A board member should seek immediate legal advice if he or she might have a financial
interest in a board contract, because a violation of this provision carries severe
penalties and is a felony.#” As with other conflicts laws, the individual water board
members are personally responsible for complying with the Government Code section
1090 prohibition. The Legislature recently gave the Fair Political Practices Commission
authority to issue advice letters on Government Code section 1090 matters, and the
Office of Chief Counsel can assist in obtaining that advice.

Prohibition on Participating in Board Contracts with Business Associates
Government Code section 87450 prohibits state officials, including board members,
from making, participating in making, or influencing a governmental decision directly
relating to a contract if he or she knows or has reason to know that any party to the
contract is a person with whom he or she, or a member of his or her immediate family,
has done business. This rule applies if the contract was negotiated on terms not
generally available to the public and involved any investment or interest in real property
or rendering of goods or services totaling $1,000 or more in value within 12 months prior
to the time the official action is to be performed.

Limitations on State Water Board Members’ Ability to Contract with Other
Agencies

Public Contract Code sections 10410 and 10411 limit the ability of State Water Board
members to contract with state agencies. (Note that the restrictions contained in these
two statutes do not apply to regional water board members because they draw only per-
meeting, preparatory, and per diem compensation.)*® Under Public Contract Code
section 10410, State Water Board members may not engage in compensated outside
activities that are funded by or through a state contract. The restriction applies to activity
compensated by a contract from any state agency. Violations of these provisions of the
Public Contract Code carry severe penalties.

Ban on Certain State Contracts after State Water Board Members Leave State
Service

Public Contract Code section 10411 prohibits former state officers, including State
Water Board members, from entering into any contract in which he or she was involved
in the decision-making process while serving with the state. This prohibition continues to
apply for two years following the date of separation. That statute also prohibits former
State Water Board members from entering into a contract with the State Water Board
for 12 months following the date they leave the Board.

47 Gov. Code, § 1097.

48 The chapter containing these restrictions does not apply to “ . . . members of boards or commissions
who receive no payment other than payment for each meeting of the board or commission, payment for
preparatory time, and payment for per diem.” (Pub. Contract Code, § 10430, subd. (e).)
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6. Common Law Conflict of Interest

Even though no statutory prohibition appears to apply in a given case, the
common law conflict of interest rule may still apply.*® The common law rule is
based upon the public policy of the state that prohibits public officials from having
private interests that could conflict with their responsibilities to the public.%® As
stated by the Court of Appeal:

There is neither a more wholesome nor a sounder rule of law than that
which requires public officers to keep themselves in such a position as
that nothing shall tempt them to swerve from the straight line of official
duty. Officers ought not to be allowed to place themselves in a position in
which personal interest may come into conflict with the duty which they
owe to the public. The rule which has so long prevailed is imminently
just.®

The essence of the common law rule applies to situations where the public official’s
interests are divided, where the potential for personal concern detracts from what
should be the official’s single-minded concern for the public good in discharging his or
her official duties. While it is impossible to address all possible situations involving
board members that would be covered by the common law rule, at a minimum, the
following actions would be prohibited:

(a) Participating in board deliberations or voting on a matter in which
the member has a financial interest;

(b)  Attempting to influence board staff, through participation in
meetings, phone conversations, emails, letters, or otherwise, on
matters in which the member is financially interested;

(c) Contracting with the member’s board to provide goods or services;
and

(d) Participating in board deliberations or voting on a matter where the
member has personal, professional or fiduciary obligations that are
likely to affect the member’s decision.

Due Process and Bias in Adjudicative Proceedings
In adjudicative proceedings, constitutional due process and the Administrative
Procedure Act®? afford parties the right to a fair tribunal in which the

49 The Administrative Procedure Act and the due process clauses of the California and federal
constitutions contain similar restrictions for adjudicative proceedings.

50 See City of Oakland v. California Const. Co. (1940) 15 Cal.2d 573, 576.
5" Noble v. City of Palo Alto (1928) 89 Cal.App. 47, 51-52.
52 See U.S. Const., 14th Amend.; Cal. Const., art. |, § 7; Gov. Code § 11425.40, subd. (a).
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decisionmaker is free of bias for or against a party.%3 In the absence of a
pecuniary interest, adjudicators are presumed to be impartial.>* To overcome this
presumption of impartiality, “a party must demonstrate actual bias or
circumstances in which experience teaches that the probability of actual bias on
the part of the judge or decisionmaker is too high to be constitutionally
tolerable.”®®

Courts have typically found the probability of bias to be constitutionally intolerable when
a decisionmaker made specific statements or took actions that indicated they had a
predetermined position on a matter that was before the deciding body or harbored
personal animosity for or against a party. For example, in one case, a commissioner
authored an article that was hostile to a project that was before the commission on
appeal—this showed a predetermined position on the project.®® In another case, a city
councilmember’s residential view would have been blocked by a development project
that was before the council, and he actively opposed the project prior to joining the
council—this showed a personal interest in the project and personal animosity against
the project developer.®’

To comport with due process requirements, a board member should work closely with
the Office of Chief Counsel to determine whether due process or common law bias may
warrant recusal from a specific decision. These circumstances are most likely to affect
an adjudicative proceeding if he or she (1) has a financial interest in the matter, (2) has
a predetermined position on the matter, (3) is biased for or against a party in the matter,
or (4) is otherwise unable to preside impartially over the matter. Whether a board
member must recuse himself or herself from a proceeding is fact specific. Board
members should consult with the Office of Chief Counsel as soon as possible if there
are facts or circumstances that could affect or be perceived as affecting his or her
impartiality.

7. Restrictions Governing Campaign Contributions

Government Code section 84308 imposes restrictions on the receipt of campaign
contributions by board members in certain circumstances. The statute also requires a
board member to disqualify himself or herself from participating in certain decisions if
the official has received a campaign contribution from a person who is the subject of the
decision.

538 Today’s Fresh Start, Inc. v. L.A. Cnty. Office of Educ. (2013) 57 Cal.4th 197, 212, 214 (Today’s Fresh
Start).

5 |d. at p. 219.

55 Ibid., quoting Morongo Band of Mission Indians v. State Water Resources Control Board (2009) 45
Cal.4th 731, 737, internal quotation marks omitted.

% Nasha, LLC v. City of Los Angeles (2004) 125 Cal.App.4th 470.
57 Clark v. City of Hermosa Beach (1996) 48 Cal.App.4th 1152,
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Two specific provisions of the law are of particular importance to members of the Water
Boards. First, the law prohibits board members from accepting, soliciting, or directing a
contribution of more than $250 from any “party” or “participant,” or their agents, while a
proceeding involving a permit, license, or entitlement for use is pending before the
agency and for three months following the date a final decision is rendered. A “party” is
an applicant for, or someone who is the subject of, a proceeding involving a license,
permit, or other entitlement for use. A “participant” is not a party but someone who
actively supports or opposes a particular decision in a proceeding involving a license,
permit, or other entitlement for use. (This would include neighbors and citizen
advocates.) The prohibition against solicitation of campaign contributions applies
regardless of whether the board member solicits the contribution for himself or herself
on behalf of any other officer, on behalf of any candidate for office, or on behalf of any
committee.

Secondly, the law prohibits a board member from making, participating in making, or in
any way attempting to use his or her official position to influence a decision regarding a
license, permit, or entitlement for use which is pending before the agency if the member
has willfully or knowingly received a contribution of more than $250 within the preceding
12 months from a party or participant, or their agents. In addition, an official who has
received such a contribution within the preceding 12 months must disclose this fact on
the record of the proceeding prior to the time that a decision is rendered. The board
member is not required to disqualify himself or herself, however, if the member returns
the contribution within 30 days from the time he or she knows, or should have known,
about the contribution and proceeding involving the license, permit, or entitlement for
use.

8. Additional Restrictions on Political Activities

In addition to the specific restrictions on campaign contributions discussed above,
Government Code section 3204 contains a general prohibition against improper use of
official position in connection with political activity. Government Code section 3204
prohibits state officers, including board members, from using or attempting to use their
authority or influence to secure the nomination or affect the compensation of another
individual in a state agency position on condition of that person using his or her political
influence on behalf of the official. Section 3204 essentially prevents a board member
from favoring or disfavoring an individual within the water board based on political
actions, influence, or votes, including urging or discouraging actions.

Members of the Water Boards must also comply with certain federal restrictions on
political activity which are set forth in the Hatch Act.%® The Hatch Act applies to board
members because state and regional water board activities are financed, in part, by
federal grants.

The Hatch Act prohibits board members from using their official authority or influence to
affect the result of an election or nomination for office; or from directly or indirectly

585 U.S.C. § 1501 et seq.
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coercing, commanding, or advising any state or local officer to contribute to a political
party. Importantly, though, the Hatch Act does not preclude a member from exercising
protected First Amendment rights of free speech and association. As a result, members
may express opinions and wear attire that expresses political opinions, and outside of
board meetings and board-compensated time participate in political organizations,
attend political conventions and rallies, campaign for a candidate, and sign nominating
petitions.

9. Incompatible Activities

Government Code section 19990 contains a general prohibition on carrying out
activities that are incompatible with a member’s duties as a state officer. As opposed to
more specific conflicts and ethics rules, the incompatible activities prohibition sweeps
broadly to address conduct that appears to use a member’s office, prestige of the office,
or resources of the office, for personal gain or advantage. The section also limits the
sharing of confidential information obtained in confidence as a board member. Section
19990 requires the appointing power to develop an incompatible activities statement
that identifies categories of conduct that are incompatible with the public office. For
members of the Water Boards, the Governor is the appointing power and each newly or
reappointed appointed member will receive an incompatible activities statement from
the Governor’s Office. That incompatible activities statement must be signed and
returned to the applicable water board, where it will become part of the member’s
personnel file.

10. Restrictions on Activities after Leaving State Service

The Government Code contains two types of restrictions that apply to members after
they leave office. These provisions are known as “revolving-door” laws and attempt to
prevent improprieties and the appearance of improprieties associated with the
employment activities of former public officials.

Adjudicative Proceedings in Which the Former Member Participated

Government Code sections 87400 through 87405 prohibit former board members from
making a formal or informal appearance or making an oral or written communication
before any court or state administrative agency with the intent to influence the outcome
of any judicial, quasi-judicial, or other proceeding if:

(@)  The former member is, for compensation, acting as an agent,
attorney, representative, consultant, or assistant to a person who is
appearing in the proceeding.

(b)  The State of California is a party or has a direct and substantial
interest; and

(c) The proceeding® is one in which the former member participated.

59 The prohibition only applies to a proceeding that is the same as the one in which the board member
previously participated. This determination is very fact-specific and board members are advised to consult
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Former board members may not advise, counsel, consult, or otherwise assist in the
representation of any other person, for compensation, if the proceeding is one in which
the member would be prohibited from appearing. There is no time limit on these rules,
although exceptions apply. The prohibition does not apply to representation of another
state agency. Moreover, unpaid representation is not prohibited, nor is self-
representation before the agency, but other restrictions may apply to these
circumstances. Former board members may provide a declaration or testimony about
an area of expertise without violating the statute, if they are not compensated. Finally, a
former board member is permitted to make communications in a proceeding solely for
the purpose of furnishing information where the court or agency makes certain findings.
Those findings are narrow and include that: (1) the member has outstanding and
otherwise unavailable qualifications; (2) the member is acting with respect to a matter
that requires those qualifications; and (3) the member’s participation serves the public
interest. Because these exceptions are complex and fact-specific, they must be applied
on a case-by-case basis.

One-Year Ban on Certain Communications

Government Code section 87406 provides that a former board member may not
represent any other person by making any oral or written communication to his or her
former board, its officers, or employees, with the intent of influencing that board in any
action or proceeding involving the issuance, amendment, awarding, or revocation of a
permit, license, grant, or contract or the sale or purchase of goods or property. This
general prohibition is limited by the following conditions:

(@)  The prohibition only applies for a period of one year after the
member leaves office.

(b) For regional water board members, the prohibition only applies to
the regional water board of which he or she was a member during
the 12 months before leaving state service.

(c) For State Water Board members, the prohibition applies to all the
Water Boards.%°

(d)  The prohibition only applies to representation for compensation.
(e)  The prohibition does not apply to representation of another state

agency, board or commission as an officer or employee of another
state agency, board or commission.

with legal counsel if questions arise as to whether a proceeding is the same as the one in which the board
member previously participated.

60 The prohibition applies to any state administrative agency for which the former official served in the 12
months before leaving office, as well as any administrative agency for which budget, personnel, and other
operations are subject to the direction and control of any agency for which the official served during the
prior 12 months. (Cal. Code Regs., tit. 2, § 18746.1, subd. (b)(6).)
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(f) The prohibition does not prevent former board members from
working for or advising entities that appear before a water board. It
merely prevents a former board member from making an
appearance before the member’s former board or staff. An
appearance can occur by having the member’s name appear on a
document given to the board or by participating in meetings, emails,
or telephone calls.

(g)  The prohibition does not limit the prohibitions in other revolving
door laws. It is an additional prohibition.

Influencing Prospective Employment

In addition to those “revolving door” restrictions on employment activities after leaving
state service, Government Code section 87407 prohibits any public official from making,
participating in making, or using his or her official position to influence any government
decision directly relating to any person with whom the official is negotiating, or has any
arrangement concerning, prospective employment. This prohibition is subject to
exceptions, including situations where the decision will affect a prospective employer in
substantially the same manner as it will affect a “significant segment” of the public
generally.®! The prohibition does not apply if the prospective employer is a state, local
or federal government agency, or where the official’s participation is legally required.
The rules and exceptions regarding activities of former officials are complex. Board
members should seek the advice of an attorney or otherwise consult the Fair Political
Practices Commission if they plan to participate in State Water Board or regional water
board proceedings for compensation after leaving office.

CONCLUSION

There are numerous statutes, regulations, and common law rules regarding conflicts of
interest that impose constraints on the permissible activities of water board members.
Many of the rules derive from common sense and good judgment. Many of the rules are
prophylactic and require recusal even when the member is well meaning or feels the
member can decide the issue fairly. Some of these rules are complex. Application of the
rules to a specific situation must be carefully considered on a case-by-case basis and
often require a detailed fact-specific analysis.

Any regional water board member who would like additional guidance on any of these
rules is urged to contact the attorney assigned to his or her region or the appropriate
Assistant Chief Counsel for the regional water boards.
e North Coast, San Francisco Bay, Central Coast, and Central Valley Water
Boards: Emel Wadhwani at (916) 322-3622 or
Emel.Wadhwani@waterboards.ca.gov;

61d., §§ 18707.1, subd. (b)(1) & 18747, subd. (d).
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e Los Angeles, Lahontan, Colorado River Basin, Santa Ana, and San Diego
Water Boards: Jennifer Fordyce at (916) 324-6682 or
Jennifer.Fordyce@waterboards.ca.gov.

Any State Water Board member should contact Michael A. M. Lauffer, Chief Counsel, at
(916) 341-5183 or Michael.Lauffer@waterboards.ca.gov.

Attachments

cc: [all via email]
Eileen Sobeck, Exec
Jon Bishop, Exec
Regional Water Board Executive Officers
Regional Water Board Assistant Executive Officers
Office of Chief Counsel Attorneys
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2019 STATE WATER RESOURCES CONTROL BOARD
NPDES INCOME STATEMENT (CALENDAR 2017-2018)

MEMBER ELIGIBILITY INFORMATION

1.

The purpose of this form is to ensure that persons serve on the State Water Resources Control
Board (State Water Board) consistent with the requirements of state and federal law and
maintain their eligibility throughout their service.

State and federal law prohibit individuals from serving as board members if they have received
10 percent or more of their gross personal income during either of the two previous calendar
years from holders or applicants for a National Pollutant Discharge Elimination System (NPDES)
permit issued by California’s water boards. Income received during each of the two previous
calendar years is considered separately.

An NPDES permit regulates the point source discharge of waste to most surface waters. The
permits are issued to public agencies, cities, counties, various corporations and other
businesses, and in some cases, to individuals. NPDES permits include general industrial and
construction permits regulating storm water discharges from applicable industrial and
construction sites. Area-wide storm water permits are also issued to cities and counties,
regulating discharges from municipal separate storm sewer systems. Certain types of
discharges (e.g., most agricultural return flows) are exempt from the NPDES permit system.
Approximately 40,000 entities hold NPDES permits in California.

To determine if you are receiving income from an NPDES permit holder or an applicant for an
NPDES permit, you can call Michael Lauffer. You may also wish to consult the State Water
Board’s web page at
http://www.waterboards.ca.qov/water_issues/programs/ciwgs/publicreports.shtml for an
extensive, but partial listing. (Under the heading “Miscellaneous Reports” select the link for
“NPDES Permits”. A searchable Excel spreadsheet will open.)

This eligibility restriction applies to both direct and indirect income. “Gross personal income”
includes all income received by virtue of a salary, stock and bond dividends, proceeds from any
sale, retirement benefits, consultant fees, commissions, and most other forms of income.
Because California is a community property state, gross personal income also includes spousal
income unless the spouse’s income is treated as the spouse’s separate property under state law
(e.g., if it is the subject of a valid prenuptial agreement). For purposes of this disclosure form, if
spousal income from NPDES holders and applicants is being treated as separate property,
please provide an explanation on Question 4 of the form.

“Gross personal income” includes a pro rata share of the gross income received by any entity in
which a board member or board member’s spouse has a 10 percent or greater ownership
interest. For example, if a board member owns 15 percent of Acme, and Acme receives some
of its income from one or more NPDES permit holders, then that individual’s gross personal
income is considered to include both 15 percent of Acme’s total income and, for purposes of
determining NPDES eligibility, 15 percent of the gross income received by Acme from NPDES
permit holders is treated as NPDES income to the board member.

Only income from NPDES permit holders or applicants for permits for a discharge to waters in

California, including ocean waters, is disqualifying. The restriction does not include income from
persons holding NPDES permits to discharge in other states.

Page 2 of 6
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6.

10.

2019 STATE WATER RESOURCES CONTROL BOARD
NPDES INCOME STATEMENT (CALENDAR 2017-2018)

Income, including salaries and income from municipal bonds, from cities, counties and other
local agencies subject to NPDES permits is included in the prohibition. However, income from a
California state agency or department, the University of California, the California State University
and Colleges, and federal agencies is exempt from this restriction. For purposes of this
disclosure form, income from state and federal agencies should be disclosed on Question 4 of
the form and accompanied with an explanation that the income is exempt.

Income from mutual fund payments or other investments that are sufficiently diversified that the
board member does not know the identity of the primary source is not considered to be income
from an NPDES permit holder or applicant.

Board members who are over the age of 60 and receive income pursuant to retirement, pension,
or similar arrangement from NPDES permit holders or applicants, may be eligible to serve on the
State Water Board if such income is less than 50 percent of the board member’s gross personal
income. Itis important to note that such income must be pursuant to retirement, pension, or
similar arrangement. It cannot be income from new employment obtained after retirement.
Where a board member who is 60 years of age or older receives income from an NPDES permit
holder or applicant pursuant to a pension and also receives NPDES income from other sources
not pursuant to retirement or pension, the pension and non-pension NPDES income generally
should be considered separately for purposes of determining eligibility. These situations are
complicated, and you should seek the guidance of the Office of Chief Counsel, State Water
Board if you have such a situation.

Please note that this form is a public record. It is available for inspection by the public pursuant
to the provisions of the state Public Records Act. Please also note that the form is not a
substitute for or related in any way to the requirements of the Fair Political Practices
Commission for the filing of Form 700 pursuant to the Political Reform Act.

If you have any questions about this form, please contact Michael Lauffer, Chief Counsel, State
Water Resources Control Board, at (916) 341-5183.

Please complete pages 4-6 of the form, sign and date page 6, and mail ONLY pages 4-6
to:

Adrianna M. Crowl

Associate Governmental Program Analyst
State Water Resources Control Board
P.O. Box 100

1001 | Street, 22™ Floor

Sacramento, CA 95812-0100
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2019 STATE WATER RESOURCES CONTROL BOARD
NPDES INCOME STATEMENT (CALENDAR 2017-2018)

Name
Please type/print

Home:
Phone Nos.

Work:

During the period January 1 through December 31, 2018, and/or January 1 through
December 31, 2017, my spouse and/or | have received income from persons who have
applied for or been issued an NPDES permit in California.

L[] Yes [] No

If you answered NO, skip to Question 2

If you answered YES, during the period January 1 through December 31, 2018, and/or
January 1 through December 31, 2017, my spouse or | received income from the following
persons who have applied for or been issued NPDES permits in California:
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2019 STATE WATER RESOURCES CONTROL BOARD
NPDES INCOME STATEMENT (CALENDAR 2017-2018)

My spouse has or | have an ownership interest of 10 percent or greater in an entity that
received income during the period January 1 through December 31, 2018, and/or January 1
through December 31, 2017 from persons who have applied for or been issued an NPDES
permit in California.

L[] Yes [] No

If you answered YES to Question 2, please provide the name of the entity as well as contact
information for a representative familiar with the entity’s sources of income.

The entities identified above received income from the following persons who have applied for
or been issued NPDES permits in California:

If you answered YES to Question 1 or Question 2, complete Question 3 as appropriate
depending upon your age.
If you answered NO to both Questions 1 and 2, skip to Question 5

Page 5 of 6





2019 STATE WATER RESOURCES CONTROL BOARD
NPDES INCOME STATEMENT (CALENDAR 2017-2018)

| am 60 years of age or under

During the period January 1 through December 31, 2018, and/or the period January 1 through
December 31, 2017, the gross personal income received by me and my spouse from persons
listed in Question 1, plus my pro rata share and my spouse’s pro rata share of the gross
income received by the entities listed in Question 2 from the persons listed in Question 2 was
10 percent or greater of my total gross personal income.

[ ] Yes [] No
OR

| am over 60 years of age

(1) During the period January 1 through December 31, 2018, and/or the period January 1
through December 31, 2017, the gross personal income received pursuant to
retirement, pension, or similar arrangement from persons listed in Question 1 was
50 percent or greater of my total gross personal income.

[ ] Yes [ ] No
ND

(2) During the period January 1 through December 31, 2018, and/or the period January 1
through December 31, 2017, the gross personal income received by me and my
spouse from persons listed in Question 1, plus my pro rata share and my spouse’s pro
rata share of the gross personal income received by the entities listed in Question 2
from the persons listed in Question 2, excluding the total income received pursuant to
retirement, pension, or similar arrangement from persons listed in Question 1, was
10 percent or greater of my total gross personal income.

[] Yes [ ] No

Explanation, if needed (e.g., if some or all of the NPDES income identified above is exempt):

I have used all reasonable diligence in preparing this statement. | have reviewed this
statement and to the best of my knowledge the information contained herein is true and
complete. | certify under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Dated Signature of Board Member

Page 6 of 6
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BOARD MEMBER ELIGIBILITY
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BOARD MEMBERS:
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PLEASE COMPLETE PAGES 5-7, SIGN PAGE 7, AND MAIL ONLY PAGES 5-7 TO:

Adrianna M. Crowl
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Sacramento, CA 95812-0100
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2019 CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
MEMBER ELIGIBILITY (CALENDAR 2017/2018) AND NPDES INCOME STATEMENT

MEMBER ELIGIBILITY INFORMATION

1.

The purpose of this form is to ensure that persons serve on the California regional water quality
control boards (regional water boards) consistent with the requirements of state and federal law
and maintain their eligibility throughout their service.

California Water Code section 13201 provides for the composition of regional water boards as
follows:

(a) Each member shall be appointed on the basis of his or her demonstrated interest or
proven ability in the field of water quality, including water pollution control, water resource
management, water use or water protection.

(b) At least one member shall be appointed as a public member who is not required to meet
the above criteria.

A board member must reside or have a principal place of business within a region in order to be
eligible for appointment to that regional water board. This requirement continues throughout the
board member’s term of service on the board.

Each board member is appointed to a fixed four-year term. Appointments are subject to
confirmation by the State Senate. In three out of four years, two board member terms expire
every year. In one out of four years, one term expires. The duration of the term does not
necessarily coincide with the board member’s service. For example, if a term expires in
September 2017, but a new board member is not appointed to that position until September
2018, that board member’s term still expires in September 2020, even though that board
member will have only served for three years.





2019 CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
MEMBER ELIGIBILITY (CALENDAR 2017/2018) AND NPDES INCOME STATEMENT

NPDES INCOME STATEMENT INFORMATION

5.

State and federal law prohibit individuals from serving as board members if they have received
10 percent or more of their gross personal income during either of the two previous calendar
years from holders or applicants for a National Pollutant Discharge Elimination System (NPDES)
permit issued by that individual’'s regional water board. Income received from a person subject
to an NPDES permit issued by the state board or a regional water board other than the
individual’s regional water board is not disqualifying income. Income received during each of
the two previous calendar years is considered separately.

An NPDES permit regulates the point source discharge of waste to most surface waters. The
permits are issued to public agencies, cities, counties, various corporations and other
businesses, and in some cases, to individuals. NPDES permits include general permits
regulating a particular type of discharge, such as a permit for low-threat discharges or
dewatering from cleanup sites. Area-wide storm water permits are also issued to cities and
counties, regulating discharges from municipal separate storm sewer systems. Certain types of
discharges (e.g., most agricultural return flows) are exempt from the NPDES permit system.
Approximately 40,000 entities hold NPDES permits in California.

To determine if you are receiving income from an NPDES permit holder or an applicant for an
NPDES permit, you can call your assigned regional water board counsel, or either Emel
Wadhwani at (916) 322-3622 (Regions 1, 2, 3, 5) or Jennifer Fordyce at 916-324-6822 (Regions
4,6,7,8,9). You may also wish to consult the State Water Board’s web page at:
http.//www.waterboards.ca.qov/water_issues/programs/ciwqgs/publicreports.shtml for a detailed,
but not complete listing. (Under the heading “Miscellaneous Reports” select the link for “NPDES
Permits”. A searchable Excel spreadsheet will open.)

This eligibility restriction applies to both direct and indirect income. “Gross personal income”
includes all income received by virtue of a salary, stock and bond dividends, proceeds from any
sale, retirement benefits, consultant fees, commissions, and most other forms of income.
Because California is a community property state, gross personal income also includes spousal
income unless the spouse’s income is treated as the spouse’s separate property under state law
(e.g., if it is the subject of a valid prenuptial agreement). For purposes of this disclosure form, if
spousal income from NPDES holders and applicants is being treated as separate property,
please provide an explanation on Question 5 of the form.

“Gross personal income” includes a pro rata share of the gross income received by any entity in
which a board member or board member’s spouse has a 10 percent or greater ownership
interest. For example, if a board member owns 15 percent of Acme, and Acme receives some
of its income from one or more NPDES permit holders, then that individual’s gross personal
income is considered to include both 15 percent of Acme’s total income and, for purposes of
determining NPDES eligibility, 15 percent of the gross income received by Acme from NPDES
permit holders is treated as NPDES income to the board member.

Only income from NPDES permit holders or applicants for permits for a discharge to waters in
California, including ocean waters, is disqualifying. The restriction does not include income from
persons holding NPDES permits to discharge in other states, or NPDES permits issued by the
State Water Board or another regional water board.

3
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9.

10.

11.

12.

13.

2019 CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
MEMBER ELIGIBILITY (CALENDAR 2017/2018) AND NPDES INCOME STATEMENT

Income, including salaries and income from municipal bonds, from cities, counties and other
local agencies subject to NPDES permits is included in the prohibition. However, income from a
California state agency or department, the University of California, the California State University
and Colleges, and federal agencies is exempt from this restriction. For purposes of this
disclosure form, income from state and federal agencies should be disclosed on Question 5 of
the form and accompanied with an explanation that the income is exempt.

Income from mutual fund payments or other investments that are sufficiently diversified that the
board member does not know the identity of the primary source is not considered to be income
from an NPDES permit holder or applicant.

Board members who are over the age of 60 and receive income pursuant to retirement, pension,
or similar arrangement from NPDES permit holders or applicants, may be eligible to serve on a
regional water board if such income is less than 50 percent of the board member’s gross
personal income. It is important to note that such income must be pursuant to retirement,
pension, or similar arrangement. It cannot be income from new employment obtained after
retirement. Where a board member who is 60 years of age or older receives income from an
NPDES permit holder or applicant pursuant to a pension and also receives NPDES income from
other sources not pursuant to retirement or pension, the pension and non-pension NPDES
income generally should be considered separately for purposes of determining eligibility. These
situations are complicated, and you should seek the guidance of the Office of Chief Counsel,
State Water Board if you have such a situation.

Please note that this form is a public record. It is available for inspection by the public pursuant
to the provisions of the state Public Records Act. Please also note that the form is not a
substitute for or related in any way to the requirements of the Fair Political Practices
Commission for the filing of Form 700 pursuant to the Political Reform Act.

If you have any questions about this form, please contact your assigned regional water board
counsel, or call Emel Wadhwani, Assistant Chief Counsel, at (916) 322-3622 (Regions 1, 2, 3,
5), or Jennifer Fordyce, Assistant Chief Counsel, at 916-324-6822 (Regions 4, 6, 7, 8, 9).

Please complete pages 5-7 of the form, sign and date page 7, and mail ONLY pages 5-7
to:

Adrianna M. Crowl

Associate Governmental Program Analyst
State Water Resources Control Board
P.O. Box 100

Sacramento, CA 95812-0100





2019 CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
MEMBER ELIGIBILITY (CALENDAR 2017/2018) AND NPDES INCOME STATEMENT

Name
Please type/print
Home or Mobile:
Phone Nos.
Work:
Region

RESIDENCE OR PRINCIPAL PLACE OF BUSINESS

My residence or my principal place of business is located within the boundaries of the
California regional water board of which | am a member.

[ ] Yes [ ] No
NPDES INCOME STATEMENT

During the period January 1 through December 31, 2018, and/or January 1 through
December 31, 2017, my spouse and/or | have received income from persons who have
applied for or been issued an NPDES permit by the regional water board of which | am a
member.

[] Yes [ ] No

If you answered YES, my spouse or | received income from the following persons who have
applied for or been issued NPDES permits by the regional water board of which | am a
member:






2019 CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
MEMBER ELIGIBILITY (CALENDAR 2017/2018) AND NPDES INCOME STATEMENT

My spouse or | have an ownership interest of 10 percent or greater in an entity that received
income during the period January 1 through December 31, 2018, and/or January 1 through
December 31, 2017 from persons who have applied for or been issued an NPDES permit by
the regional water board of which | am a member.

L[] Yes [] No

If you answered YES, please provide the name of the entity as well as contact information for
a representative familiar with the entity’s sources of income.

During the previous two years, the entities identified above received income from the following
persons who have applied for or have been issued NPDES permits by the regional water
board of which | am a member:

If you answered YES to Question 2 or Question 3, please complete Question 4 as
appropriate depending upon your age.

If you answered NO to both Questions 2 and 3, skip to Question 6.





2019 CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
MEMBER ELIGIBILITY (CALENDAR 2017/2018) AND NPDES INCOME STATEMENT

| am 60 years of age or under

During the period January 1 through December 31, 2018, and/or the period January 1 through
December 31, 2017 the gross personal income received by me and my spouse from persons
listed in Question 2, plus my pro rata share and my spouse’s pro rata share of the gross
income received by the entities listed in Question 3 was 10 percent or greater of my total gross
personal income.

[] Yes [ ] No

| am over 60 years of age

(1) During the period January 1 through December 31, 2018, and/or the period January 1
through December 31, 2017, the gross personal income received pursuant to
retirement, pension, or similar arrangement from persons listed in Question 2 was
50 percent or greater of my total gross personal income.

L[] Yes [] No

(2) During the period January 1 through December 31, 2018, and/or the period January 1
through December 31, 2017, the gross personal income received by me and my
spouse from persons listed in Question 2, plus my pro rata share and my spouse’s pro
rata share of the gross personal income received by the entities listed in Question 3,
(excluding the total income received pursuant to retirement, pension, or similar
arrangement from persons listed in Question 2), was 10 percent or greater of my total
gross personal income.

[] Yes [ ] No

Explanation, if needed:

| have used all reasonable diligence in preparing this statement. | have reviewed this
statement and to the best of my knowledge the information contained herein is true and
complete. | certify under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Dated Signature of Board Member





		1. Disqualification from Board Membership (NPDES Income Rule)

		2. Disqualification from Certain Board Items (Water Code Sections 175.5 and 13207)

		Regional Water Board Members

		State Water Board Members



		3. Conflict of Interest and Financial Interests

		Disclosure Statements

		Decisions Affecting Financial Interest

		Governmental Decision Must Have a Reasonably Foreseeable Material Financial Effect

		Is the Financial Effect on the Financial Interest Reasonably Foreseeable?

		Is the Financial Effect on the Financial Interest Material?

		Is the Financial Effect of the Governmental Decision on the Financial Interest Distinguishable from the Effect on the Public Generally?



		Conflict of Interest Established



		4. Gifts and Honoraria

		$10 Per Month Limitation on Gifts from Lobbyists

		$50030F  Annual Gift Limit on Gifts from Any Single Source31F

		Travel Payments

		Prohibition on Honoraria, Including Speaking Fees



		5. Contracts

		Prohibition on Financial Interests in Board Contracts

		Prohibition on Participating in Board Contracts with Business Associates

		Limitations on State Water Board Members’ Ability to Contract with Other Agencies

		Ban on Certain State Contracts after State Water Board Members Leave State Service



		6. Common Law Conflict of Interest

		Due Process and Bias in Adjudicative Proceedings



		7. Restrictions Governing Campaign Contributions

		8. Additional Restrictions on Political Activities

		9. Incompatible Activities

		10. Restrictions on Activities after Leaving State Service

		Adjudicative Proceedings in Which the Former Member Participated

		One-Year Ban on Certain Communications

		Influencing Prospective Employment

		Conclusion



		2018_State Board 2017-2018 Board Member Eligibility and Income Statement.pdf

		OR

		AND





		2018_Regional Board 2017-2018 Board Member Eligibility and Income Statement.pdf

		Region

		OR












image63.emf
All-Staff - Work  Email Directive (4-11-2017).pdf


All-Staff - Work Email Directive (4-11-2017).pdf
) Eomunp G. Brown Jr.
GOVERNCR

Water Boards

MaTTHEW RODRIQUEZ
SECRETARY FOR
ENVIRONMENTAL PROTECTION
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TO: All Board Members and Staff
STATE WATER RESOURCES CONTROL BOARD &
REGIONAL WATER QUALITY CONTROL BOARDS

FROM: Thomas Howard ( Mictrael A.M. Lauffer
Executive Director Chief Counsel
EXECUTIVE OFFICE OFFICE OF CHIEF COUNSEL
DATE: April 11, 2017

SUBJECT: REQUIREMENT TO USE STATE-ISSUED EMAIL ACCOUNT
WHEN CONDUCTING OFFICIAL AGENCY BUSINESS

On March 2, 2017, the California Supreme Court issued an important decision involving the
California Public Records Act and the use of private devices and accounts. In City of San Jose
v. Superior Court (Smith) (2017) 2 Cal.5th 608, the Supreme Court held that public employees’
communications (including texts and emails) sent or received on personal devices or sent from
or received on private email accounts about official government agency business may be
subject to disclosure under the California Public Records Act. The Court’s decision is consistent
with advice provided historically by the Office of Chief Counsel, and underscores the need to
conduct official state business using the email accounts provided by the State Water Resources
Control Board and the nine California Regional Water Quality Control Boards (collectively,
Water Boards).

DIRECTION TO WATER BOARD STAFF AND BOARD MEMBERS

To ensure the conduct of official Water Board business is captured and maintained consistent
with the Water Boards’ records retention requirements, litigation hold requirements, and the
California Supreme Court’s City of San Jose decision, all Water Boards staff and board
members must use their Water Board email account when conducting official agency business
for the Water Boards. Even if the email is received on or generated from a private device, the
use of the Water Board email address will ensure the Water Boards can satisfy their legal
obligations to maintain public records about the conduct of the public’s business.

In the event an exceptional circumstance requires an employee to send or to receive an email
from a personal account, the email should be copied or promptly forwarded to a Water Board
email account.

Feuicia MaRrcus, cHair | THomas HOWARD, EXECUTIVE DIRECTOR

1001 | Street, Sacramento, CA 95814 | Mailing Address: P.O. Box 100, Sacramento, CA 95812-0100 | www.waterboards.ca.gov
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SUMMARY OF DECISION

In the City of San Jose decision, the Court addressed the issue of whether the California Public
Records Act (Gov. Code, § 6250 et seq.) required the City of San Jose to search the private
devices and email accounts of the mayor, two council members, and their staff. The city
maintained that it did not have possession and control of the relevant individuals’ devices and
email accounts, and that therefore, the applicable emails were not the city’s “public records”
within the meaning of the California Public Records Act. Ultimately, the California Supreme
Court disagreed holding that “when a [state or local government] employee uses a personal
account to communicate about the conduct of public business, the writings may be subject to
disclosure under the California Public Records Act.” (City of San Jose v. Superior Court

(Smith), supra, 2 Cal.5th at p. 614 [emphasis added].)

Importantly, the Court’s decision is limited by the scope of writings subject to the California
Public Records Act. “[T]o qualify as a public record under the [California Public Records Act], at
a minimum, a writing must relate in some substantive way to the conduct of the public’s
business.” (/d., at p. 818.) The Court clarified that, “[clJommunications that are primarily
personal, containing no more than incidental mentions of agency business, generally will not
constitute public records.” (/d., at p. 619.) To assess whether a writing is a public record, the
agency will need to examine: “the content itself; the context in, or purpose for which, it was written;
the audience to whom it was directed; and whether the writing was prepared by an employee acting
or purporting to act within the scope of his or her employment.” (/d., at p. 618.) Moreover, the
agency will still need to assess whether the individual writings are disclosable records under the
act, or subject to withholding or redaction based upon applicable exemptions.

The Court’s decision recognizes the challenges the California Public Records Act may present
to agencies whose employees conduct public business from personal devices or accounts. As
a result, the City of San Jose decision provides practical guidance to agencies who must
conduct searches of private accounts or devices in response to a records request. Importantly,
Court also recognized that agencies can undertake specific actions to limit the need to search
private devices or accounts. “For example, agencies might require that employees use or copy
their government accounts for all communications touching on public business.” (/d., at p. 628.)
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FROM: Thomas Howard
Executive Director

DATE: February 17, 2012
SUBJECT: INTERIM E-MAIL RETENTION POLICY

Attached is the E-Mail Retention Policy that is scheduled to become effective upon conversion
of our e-mail system from Groupwise to Microsoft Outlook. The conversion is scheduled for
March or April 2012. o

Some of the limitations in Groupwise prevent the State Water Resources Control Board and
-Regional Water Quality Control Boards (Water Boards) from immediately implementing the
policy, but the document still expresses the expectation of the Water Boards with respect to
management of e-mail.- It is the expectation that all e-mail users will manage their current
e-mails in a manner that is consistent with the policy. ‘

When Outlook is brought online, most e-mails arriving after that date will automatically delete .
after 90 days. As a result, staff should begin handling e-mails consistent with the policy to
establish good e-mail management practices. This will require staff to ensure that e-mails that
need to be retained are placed in appropriate long-term storage. That long-term storage will
vary by region, division, and office because the Water Boards are converting from paper to
electronic records. Executive Officers and Deputy Directors will need to inform their staff of the
specific long-term storage method they expect their staff to use. For e-mails that may have
accumulated over the last several years, there will be a brief period (approximately one year) for
staff to move those GroupWise e-mails to appropriate long-term storage.

Instructions will be made available that address:

* ldentifying e-mails and attachments that must be preserved as long-term records;
- Filing methods for exported e-mails and attachments (these will vary by organization
depending on whether it has transferred to electronic records); -
e Cleaning up Groupwise e-mail accounts and archive files to get ready for conversion to
Outlook; and , ‘ '
e Accessing old Groupwise messages after the conversion.

There will be additional support available to assist in the conversion, including an intranet site
and training opportunities. : '

If you have any questidns about the interim policy, please contact Pete Peterson at
(916) 341-5175 or PPeterson@waterboards.ca.gov.

Attachment

CHARLES R. HOPPIN, CHAIRMAN | THOMAS HOWARD, EXECUTIVE DIREGTOR -

1001 1 Street, Sacramento, CA 95814 | Mailing Address: P.O. Box 100, Sacramento, CA 95812-0100 | www.waterboards.ca.gov
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TO: Regional Water Board Executive Officers
State Water Board Division Chiefs
et W
FROM: Thomas Howard /

Executive Director
DATE: February 17, 2012

SUBJECT: MANAGEMENT AND RETENTION OF E-MAILS

PURPOSE

The purpose of this memorandum is to set forth the State Water Resources Control Board and
Regional Water Quality Control Boards (Collectively Water Boards or Board) policy for handling
-and retention of e-mails and similar electronic communications.

SCOPE

This policy governs the retention and disposition of all e-mails that are created, received, stored
or otherwise managed by all users' of the Water Boards’ e-mail system. This policy supersedes
all other policies and guidance documents related to e-mail retention. For purposes of this
policy, e-mails are electronic communications, including associated metadata,? that are
authored, transmitted, received, held or archived in the Water Board’s computer system.
E-mails also include electronic calendar appointments, electronic tasks and reminder notes, and
all other forms of electronic communications sent through the Water Board’s e-mail system.

The term e-mail, as used here, also includes any attachments to an e-mail. Other forms of
communication included within the scope of this policy are:

e Communications generated or received by the e-mail system through online texting or |
’ chat facilities or applications;

e Communications generated or received by the e-mail system through a web portal; and,

e Any other electronic message files or e-mail compilation files (such as PST files)
generated or received by the e-mail system, but stored by the user apart from the official

' The term “Users” includes all employees, officers, board members and other persons having access or authorized
to use the e-mail system.

2 The term “metadata” refers to information about the e-mail's origin, formatting, addressing and routing that is stored
by the e-mail system, but not ordinarily visible with the text of the message. '

CHaRLES R. HOPPIN, CHAIRMAN | THOMAS HOWARD, EXECUTIVE DIRECTOR

1001 | Street, Sacramento, CA 95814 | Mailing Address: P.O. Box 100, Sacramento, CA 95812-0100 | www.waterboards.ca.gov
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State Board Division Chiefs

program or administrative files of the Water Boards, including those stored on removable
media or personal electronic devices.

The e-mail system and the computer system are the property of the State of California. Users
of the Water Boards’ e-mail system or other electronic communication infrastructures of the
Water Boards are required to adhere to the following policy and procedures. Violation of the
Water Board's e-mail policy may result in disciplinary action, up to and including termination.

This policy complements other policies governing records management and access to and
appropriate use of the Water Boards’ computer data and electromc commuriications systems.
These policies are to be read together as a whole.

CLASSIFICATION OF E-MAIL

E-mails, including their attachments, are classified for purposes of record retention in the same
manner as other information and records sent, received, and maintained by the Water Boards.
An e-mail's classification as a particular type of record is determined by the e-mail’'s content and
purpose, not by its medium. Classification of all e-mails as records and disposition in
accordance with records retention schedules (STD Form 73), shall be based on an assessment
of the content rather than the form or origin as an e-mail. As used here, the term “record” does
hot include that term as it is used in the Information Technology (IT) context to mean a discrete
segment of data written to a disk, or a group of fields of information stored in a database.

Under State law, most e-mails are State records subject to classification and disposition in
accordance with State requirements. These requirements are administered by California
Records and Information Management Program (CalRIM) within the Department of General
Services. CalRIM has promulgated a number of guidance documents and administers

Chapter 1600 of the State Administrative Manual governing records management. Each board,
department or other subdivision of State government establishes retention schedules for its own
records on a record retention schedule (STD Form 73), subject to approval by CalRIM. |t is
unlawful for any person to destroy or discard state records, except in compliance with a record
retention schedule approved by the Department of General Services (see Gov. Code, §14755).

It is the responsibility of the users of the Water Boards’ e-mail system to be familiar with the
applicable record retention schedule (STD Form 73) as well as the existence of any other
external duty(s) to preserve the e-mails and attachments. In addition to the duty to preserve
" records in accordance with the Watér Boards’ record retention schedules, aduty to preserve
records may also arise as the result of a litigation hold, a pending request under the Public
Records Act, an audit requirement, or a court order. Some of these duties to preserve may
apply to all e-mails whether or not they have been determined to be records. '

Long-Term E-mails

For the purposes of this policy, an e-mail is classified as a “long-term e-mail” if it is created or
received by any of the Water Boards in connection with the transaction of public business and
preserved or appropriate for preservation by the Water Board or its successor as evidence of
the organization, functions, policies, decisions, procedures, operations, or other activities of the
Board or because of the |nformat|onal value of data in them.
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Long-term e-mails are distinguished from transitory e-mails (see below) by having value as
evidence, and for the preservation of analyses, assessments, investigations, decisions,
agreements, descriptions, actions taken, governmental or financial transactions, personal
information, creative work and intellectual property. This includes both incoming and outgoing-
e-mail. Information about the recipient and the date sent may be a basis making this
determination. For example, this information may have long-term evidentiary value when
providing legally required notices when e-mail service has been agreed to. Appropriate steps
must be taken to preserve information about the addressee and date sent along with the body of
the message whenever it is exported or transferred.

The appropriate location for maintaining long-term e-mails is in the regular program or
administrative files of the Water Boards, not in the e-mail system. E-mail systems are not
accepted as records management systems by CalRIM. It is the responsibility of users to move
or export all long-term e-mails into appropriate organizational files as promptly as pOSS|bIe but
no later than 90 days after recelpt or origination.

Transitory E-mails

The term *transitory e-mails” is used in this policy to refer to e-mails that do not meet the
definition of long term e-mails as defined above, but are instead created primarily for the
communication of informal information as opposed to the perpetuation or formalization of
knowledge. Transitory e-mails are to be managed more rapidly pursuant to the transitory

e-mails disposition in the applicable record retention schedules (STD Form 73).

Exarnples of transitory e-mails include the following:

e Informal notes, correspondence, worksheets, drafts or other work-product that does not-
represent a final communication, agreement, action or determlnatlon and has not been-
circulated outside of the water boards;

e Appointment calendars, including attachments to calendar entries, that have no
long-term institutional value;

. Miscellaneous notices of community affairs, employee meetings or holidays;

e Exact duplicates of existing e-mails, calendaring items, notices or other documents,
including carbon copy (cc) or blind carbon copy (bcc) communications;

e Transmittals-and acknowledgments that do not add any substantive information to the
material transmitted or do not have other evidentiary value such as recording time and
manner of delivery;

e Requests for printed (or electronic) material after the requests have been filled; or,

e Tickler, follow-up or suspense copies of correspondence that no longer serve any
purpose. :
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MANAGEMENT OF E-MAIL

Long-term e-mails are to be moved from the e-mail system to the appropriate program or
administrative files of the organization as promptly as possible, but in any event, no longer than
90 days after receipt or origination. Final disposition must be consistent with the applicable
record retention schedule (STD Form 73), or as otherwise is necessary to comply with any
applicable litigation hold or duty to preserve.

Transitory e-mails must be deleted immediately after they are no longer needed and, in any
event, are to be retained in the e-mail system no longer than 90 days. If a transitory e-mail must
- be retained longer than 90 days, it must be moved out of the e-mail system into appropriate
organizational files.

No e-mail is to be deleted without first making an affirmative determination that:

o Further retention is not required by the applicable Form 73;
e ltisno Ionger needed, and

e Itis not potentially subject to litigation or a public records act request (see litigation
holds, below). ’

If a portion of an e-mail, such as an attachment, is appropriate for retention, that portion of the
e-mail should be managed as a long-term e-mail, even if other portions do not need to be
retained.

All duplicates and copies of e-mails deleted in accordance with the above requirements must
also be deleted, including those that are stored in any location on Water Board servers,
computers, or on any storage medium such as offsite storage, removable media, and personal
electronic devices. Long term retention or storage of e-mails and attachments by users on any
media or in any location other than approved e-mail mailboxes, e-mail archives, litigation
document management systems, electronic content management (ECM) systems or
organizational paper-based files is prohibited.

E-mails in the Water Boards’ e-mail system will be automatically deleted after ninety (90) days.
As an exception, managerial users, legislative office staff, and attorneys (Office of Chief
Counsel and Office of Enforcement) may archive e-mails in the e-mail system’s-electronic
archive tool for up to five years.® This 90-day deletion rule refers.only to deletion of records
from the e-mail system, because the e-mail system is not an acceptable record management
system. The 90-day deletion rule is not an authorization to destroy a long-term e-mail. All long-
term e-mails shall be properly preserved outside of the e-mail system, in the regular program or
administrative files of the Water Boards in accordance with the applicable record retention
schedule.

8 Although the archive has the ability to store e-mails up to five years, they must nonetheless be kept for the time
periods by applicable records retention schedules. E-mails that are to be kept longer than the five years allowed by
the archive will need to be moved to some other form of appropriate storage or records management system.
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Employees must take appropriate and timely steps to export or transfer to appropriate program
or administrative files all long-term e-mails stored in the e-mail system that are to be preserved

'beyond the applicable 90-day automatic deletion rule. Users are expected use appropriate

computer application settings to preserve routing and addressing information with the body of
the message. Managerial users and attorneys who have archived e-mails must transfer them to
an ECM system when it becomes available, or to paper files no later than the end of five years if
no approved ECM system is yet available.

Litigation Holds

A litigation hold is an administrative determination made by the Office of Chief Counsel (OCC)
that there is a legal duty to preserve evidence related to existing or potential litigation. The
litigation hold determination implements a mandatory suspension of the destruction, deletion or
disposal of all information related to a pending or potential lawsuit or similar legal action.
Litigation holds can apply to all forms of information, including electronically stored information
such as e-mails. It is possible that OCC will implement a litigation hold before litigation is
actually filed, such as where statements or circumstances indicate that litigation is substantially
likely. Deletion of e-mails that are- subject to a duty to preserve may result in sanctions against
the organization and individual employees, including substantial monetary penalties, for
destruction of evidence. Any questions about initiation of a litigation hold should be directed to
OCC.

Copies of all e-mails, including metadata and attachments subject to a litigation hold must be

“retained by the Water Boards, including those that would be otherwise deleted from a user’s

regular mailbox under the 90-day deletion rule. OCC and Department of information
Technology will use a specialized litigation e-mail archive or other litigation record management

system for this purpose. Users will receive instructions about what actions they will be required

to take in coordination with OCC in order to manage the litigation hold(s) within their own e- mall
and/or information management systems. -

Ordinarily; management of e-mail will be routine in the absence of a litigation hold. However, if
a user is aware of any facts that cause him or her to believe the Water Board is likely to be
involved in litigation on a matter to which an e-mail pertains, and there is no litigation hold in
place, he or she must promptly bring this to the attention of OCC and take all effective steps that
will prevent deléetion of the e-mail until proper clearance is obtained.

E-mails subject to a litigation hold -- or where litigation is likely -- must retain embedded
metadata. If a litigation e-mail archive has not yet been set up to accomplish this, then users
intending to export or transfer e-mails to program or administrative files for long term storage

-are expected use appropriate computer application settings to the extent reasonably possible to

preserve metadata with the body of the message.

Records or substantive portions of records, including metadata, deleted in violation of applicable
record retention requirements or duties to preserve as the result of a user’s inaction may be
grounds for appropriate disciplinary action. Managers and supervisors are accountable for
effective implementation of this rule by all users of the e-mail system under their supervision.
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Public Records Act Requests

Requests for records under the Public Records Act (Gov. Code, §§ 6250 et seq.) can trigger a
duty to preserve when received by a Water Board. Transitory and long-term e-mails, including
metadata and attachments, that are the subject of a pending Public Records Act request cannot
be deleted until the response to the Public Records Act request has become final. E-mails can
still be exported from the e-mail system to organizational files for long-term storage to comply
with the 90-day rule, but metadata and attachments must remain associated with the e-mail
body after the transfer. Transitory e-mails kept solely because of the Public Records Act
request should be deleted once the Board's response to the request has become final.

MANAGEMENT PRACTICES

It is the responsibility of program managers to ensure that users receive adequate training to
carry out the responsibilities for proper e-mail management, have the resources available to
take the required actions and conduct periodic audits of employee practices and conditions of
e-mail to ensure that proper e-mail management is occurring. Program managers are also
responsible for ensuring that these results are properly documented. Appropriate actions to
ensure results include the following management practices:

1. Communicate to supervisors and line staff expectations for proper e-mail management;

2. Ensure that supervisory position or duty statements contain express e-mail management
responsibilities; ‘

3. Create a management structure to keep program managers informed and to ensure that
supervisors are aware of staff e-mail management practices and are achieving specific
outcomes on a consistent basis; ‘

4. Implement a training program for e-mail management;
5. Record completion of required training, employee audit results and corrective measures;

6. Ensure that adequate resources and assistance are available that will enable staff to
effectively manage e-mail;

7. Create an audit structure that will provide useful feedback about the effectiveness of
e-mail management practices in the office; and

8. Include the above management practices when projecting staffing needs for budgetary
purposes. '

This policy supersedeé any prior inconsistent policies and will be in effect until superseded or
withdrawn. Any questions about this policy should be directed to Peter Peterson at
(916) 341-5175 or PPeterson@waterboards.ca.gov.
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FROM: Michael A.M. Lauffer
Chief Counsel
OFFICE OF CHIEF COUNSEL

DATE: September 30, 2014

SUBJECT: ROLES AND RESPONSIBILITIES OF REGIONAL WATER BOARD MEMBERS
AND EXECUTIVE OFFICERS

The purpose of this memorandum is to summarize the roles and responsibilities of members of
California Regional Water Quality Control Boards (regional water boards), including roles and
responsibilities of regional water board chairs and executive officers.

Water Code section 185 governs the conduct of the State Water Resources Control Board
(State Water Board) in carrying out its affairs and requires the board to adopt procedural rules."
The State Water Board has promulgated regulations that establish procedural rules for its
meetings and hearings, as well as those of the regional water boards.? The State Water Board
also adopts water quality control plans and statewide policy.® Regional water board actions
must be consistent with statewide plans and policies.*

The regional water boards operate pursuant to statutes setting forth specific powers and
procedures, as well as the plans, policies and regulations adopted by the State Water Board.
The regional water boards are authorized to set rules governing their practice and procedure, as
long as they do not conflict with the State Water Board’s regulations.® The regional water boards
primarily establish rules of general applicability within their boundaries by amending their
regional water quality control plans (basin plans).® The Water Code addresses the organization

' “The board shall adopt rules for the conduct of its affairs in conformity, as nearly as practicable, with the provisions
of Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the Government Code.” (Wat.
Code, § 185.)

% Cal. Code Regs., tit. 23, § 647 et seq.

% Wat. Code, §§ 13140-13147, 13170.

* Id., §§ 13146, 13170, 13240; see also, Gov. Code, § 11353.
® Wat. Code, § 13222.

® Id., §§ 13240-13248; Gov. Code, § 11353.

FeLiciA MARcus, cHAIR | THOMAS HOWARD, EXECUTIVE DIRECTOR
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and membership of regional water boards,” and the powers and duties of regional water
boards.®

As a multimember state body, the regional water boards are subject to open meeting and notice
requirements set forth in the Bagley-Keene Open Meeting Act.® The Administrative Procedure
Act sets forth procedural rules for adjudicatory hearings.™ In addition, the regional water
boards are subject to constitutional due process and fairness requirements in adjudicative
hearings.”' The State Water Board and the regional water boards conduct their meetings in
accordance with the guidance contained in the Standard Code of Parliamentary Procedure, by
Alice Sturgis.

Roles and Responsibilities of Regional Water Board Board Members

Each regional water board selects a chairperson at the first regular meeting each year.’? There
is no requirement for a regional water board to select a vice chair. However, all of the regional
water boards have a custom of selecting a vice chair at the same time the chair is selected.

The statute designates no specified role for the chairs.”® Therefore, that role is defined by State
Water Board regulations as well as guidance set forth in the Standard Code of Parliamentary
Procedure. The powers of the chairs are constrained by the general principle that the powers
and duties of a regional water boards can only be exercised by a quorum of the board at a
properly noticed meeting; individual members do not have authority to bind or speak for the
board except pursuant to a formal authorization, such as a delegation of authority from the
regional water board or pursuant to the State Water Board’s regulations on meeting procedures.

The chair of each of the nine regional water boards presides over meetings of the board. This
typically includes presiding over prehearing conferences and issuing any necessary prehearing
evidentiary or procedural rulings. In most regions, the chair also serves as the executive
officer’s primary point of contact for informal communications with the board and works with the
executive officer in overseeing day-to-day functions of the board. Some chairs work with the
executive officer to finalize meeting agendas, allot time for agenda items and suggest topics for
informational items. Notwithstanding the chair’s additional responsibilities, all members have
equal rights, privileges, and obligations, including the right to make motions and vote.

State Water Board regulations' govern meetings of the regional water boards generally,
together with laws governing adjudicative proceedings. The chair is the presiding officer at

" Wat. Code, §§ 13201-13208.
8 Jd., §§ 13220-13228.15.

° Gov. Code, § 11120 et seq.
"% 4d., § 11400 et seq.

" For a more detailed discussion of procedural requirements for adjudicative hearings, see Mem. from M. Lauffer to
State and Regional Water Boards re: Summary of Regulations Governing Adjudicative Proceedings before the
California Water Boards (Aug. 2, 2006).

2 \Wat. Code, § 13220, subd. (b).

3 When the chair is unavailable to attend a meeting or is recused from an item, another board member must assume
the chair’s duties for that meeting or item. The vice chairs typically fulfill those duties.

'* Cal. Code Regs., tit. 23, § 647 et seq.
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board meetings for purposes of the regulations.’ The general duties of the chair as presiding
officer include maintaining order and ensuring fairness and due process. These responsibilities
include recognizing speakers, directing order of business and testimony, making evidentiary
rulings in adjudicative proceedings, and controlling and expediting debate.

As the presiding officer, the chair is accorded a number of discretionary powers to direct and
control pre-hearing proceedings and meetings. These include the power to waive requirements
of the State Water Board’s regulations, as long as the waiver is consistent with applicable
statutes and the state and federal constitutions.”® The regulations assign a lead role for the
Chair or presiding officer regarding opening statements, administration of the oath, and
determinations as to order and presentations by parties.” Other procedural powers and
decisions accorded to the board or presiding officer include providing an opportunity for
presentation of statements or comments by interested persons;'® taking official notice of facts
as may be judicially noticed by courts;'® and refusing admission of proposed testimony or
exhibits where procedural requirements are not met.”

The chair typically conducts any prehearing conferences that may be necessary in adjudicative
matters.?’ Prehearing conferences may address settlement possibilities, evidentiary or
procedural matters, clarification of issues for hearing, discovery issues and other matters that
promote the orderly and prompt conduct of the hearing.?

The regional water board can appoint panels of three or more members to conduct hearings or
investigations and report back to the board with a proposed decision and order. However, any
final action must be taken by the regional water board at a public meeting.?* The chair or the
board can also form a subcommittee on other matters within the board’s jurisdiction.?* The
regional water boards have used subcommittees to conduct stakeholder outreach related to
quasi-legislative or other programmatic issues, and to make nominations for the chair and vice
chair elections. As a matter of practice, the boards typically limit subcommittees to two
members.

The chairs participate in monthly conference calls with the State Water Board chair or vice-chair
to discuss policy developments and high priority issues. Regional water board chairs thus serve
as a primary liaison with the State Water Board. The chairs may also seek assistance from the
State Water Board as needed, for example, when an informal “second opinion” is desirable on a
complex technical or legal issue.

'®In some cases, regional water boards have designated another board member to serve as the presiding officer for
specific adjudicative proceedings.

'® Cal. Code Regs., tit. 23, § 648, subd. (d).
' Id., § 648.5.

"®jd., § 648.1.

jd., § 648.2.

2 jd., § 648.4.

2 Wat. Code, § 13228.15.

22 Gov. Code, § 11511.5, subd. (c).

% See Wat. Code, § 13228.14.

 Gov. Code, § 11121, subd. (c).
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The regional water boards are responsible for conducting periodic performance reviews of the
executive officer. The chair frequently plays a lead role in developing, summarizing and
presenting performance surveys, but all board members should participate in providing
feedback.

The above roles should be read in the context of the powers granted jointly to the regional water
boards. That is, these powers are granted only pursuant to the joint authority of the board to act
and do not represent a separate grant of authority to act independently of the board as a whole.

Regional water board members are entitled to compensation of $100 per day that they perform
official duties.?® “Performing official duties” includes appearing at regional water board
meetings, conducting prehearing proceedings and attending other regional water board-related
meetings or conferences. The total compensation for all board members is limited to $13,500
per year for each regional water board.?

Authority of the Executive Officer

Each regional water board must appoint an executive officer who meets the technical
qualifications as defined by the State Water Board.? The executive officer serves at the
pleasure of the regional water board. The Water Code allows each regional board to delegate
any of its powers and duties to its executive officer, with the following exceptions:

(1) promulgating a regulation, (2) issuing, modifying, or revoking basin plans, water quality
objectives, or waste discharge requirements, (3) issuing, modifying, or revoking cease and
desist orders; (4) holding a hearing on a basin plan, or (5) applying to the Attorney General for
judicial enforcement of specified authorities under the Water Code.?®

Activities delegated to the executive officers are specified in the individual regional water board
delegation resolutions. While the individual regional water board delegation resolutions vary,
each regional water board has delegated to its executive officer all of the powers and duties of
the regional water board other than the five non-delegable actions listed above. (See, e.g.
Central Valley Water Board Resolution R5-2009-0027).%° Delegated duties falling within these
broad authorizations include, among other things, noticing board meetings and hearings,
managing staff, meeting with other agency officials, implementing regional water board policy
and basin plans, and issuing administrative civil liability orders, cleanup and abatement orders
and time schedule orders. Regional water boards may limit the exercise of the delegated
authority through informal direction to the executive officer or formal resolutions addressing the
scope of the executive officer’'s authority in particular matters. For example, the regions
generally limit the dollar amount or type of administrative civil liability order or settlement the
executive officer may execute. Waste discharge requirements or other board orders may also
include directions to the executive officer regarding the substance or process for implementing
the order.

% Wat. Code, § 13205.
% Ibid.

7 Id., § 13220.

%8 Id., § 13223.

2 Available at http://www.waterboards.ca.gov/centralvalley/board decisions/adopted orders/resolutions/r5-2009-
0027 res.pdf.




http://www.waterboards.ca.gov/centralvalley/board_decisions/adopted_orders/resolutions/r5-2009-0027_res.pdf

http://www.waterboards.ca.gov/centralvalley/board_decisions/adopted_orders/resolutions/r5-2009-0027_res.pdf
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The executive officer, in exercising his or her authority, will bring certain matters to the attention
of the regional water board at a workshop or by other appropriate communication, even if not
specifically required by a delegation resolution or board order. These include matters of a
unique or unusual nature, matters that may depart from board policy or historic practices,
matters involving significant policy questions or risk of litigation, and highly controversial
matters.

If members have questions about specific actions or authority of either board members or the
executive officer, they should contact the assigned regional water board counsel or, in the case
of personnel matters, the Assistant Chief Counsel for the regional water boards.

cc: Executive Officers, Regional Water Boards
Regional Water Board Attorneys, OCC
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