CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
CENTRAL COAST REGION
895 AEROVISTA PLACE, SUITE 101
SAN LUIS OBISPO, CALIFORNIA

RESOLUTION NO. R3-2008-0045
(revised 05/29/08)
Waiver of Waste Discharge Requirements

For

ENGINEERED ONSITE DISPOSAL SYSTEM
TROSKY RESIDENCE, 220 UPPER WALDEN ROAD
CARMEL HIGHLANDS
CARMEL
(APN 241-241-004)

Monterey County

The California Regional Water Quality Control Board, Central Coast Region (hereinafter
Water Board) finds that:

1. California Water Code Section 13260(a) requires that any person discharging
waste, or proposing to discharge waste within any region that could affect the
quality of the waters of the state, other than into a community sewer system, shall
file with the appropriate Regional Water Board a report of the discharge (“report of
waste discharge” or “ROWD?") or other report containing such information and data
as may be required by the Regional Board.

2. California Water Code section 13263 authorizes the Water Board to prescribe
waste discharge requirements that implement the Water Board’s Water Quality
Control Plan.

3. California Water Code Section 13269 authorizes the Water Board to waive the
issuance of waste discharge requirements provided that the waiver of waste
discharge requirements is consistent with applicable water quality control plans
and is in the public interest. In addition, any waiver must be conditional, may not
exceed five years in duration, and may be terminated at any time. The waiver
must also include monitoring unless the Regional Board determines that the
discharges do not pose a significant threat to water quality.

BACKGROUND

4.  The Monterey County Board of Supervisors adopted Ordinance No. 5093 on
November 17, 2007. Ordinance No. 5093 extends Interim Ordinance No. 5086,
adopted on October 2, 2007, which temporarily limits new development in the
Carmel Highlands that has the potential to generate wastewater and temporarily
iimits the construction of new wells pending an area-wide study and consideration
of an Onsite Wastewater Management Plan by the County. Ordinance No. 5093
also contains an exemption to allow a limited number of pending applications to be
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processed subject to specified standards as outlined in Ordinance No. 5093.
Interim Ordinance No. 5086 and Ordinance No. 5093 are attached hereto as
Exhibits 1 and 2, respectively, and incorporated herein by reference.

5. The subject site consists of a 2.3-acre residential property located in the Carmel
Highlands. A lot line adjustment request is likely forthcoming to the County that
would result in the subject property being reduced to approximately 1.3 acres, with
the remaining 1-acre portion of the lot potentially being combined with an adjacent
iot. The property is within an unincorporated portion of Monterey County and is not
within a sewer services district and requires an onsite wastewater disposal system.
The property owners, lan and Amy Trosky (hereafter Discharger), applied for a
permit with the Monterey County Division of Environmental Health (County) fo
install an engineered onsite wastewater disposal system. The proposed onsite
disposal system consists of an- advanced treatment - system with ultraviolet
disinfection and subsurface drip irrigation as the primary mode of disposal with
shallow gravelless drainfield as secondary disposal.

6. The Water Quality Control Plan for the Central Coast Region (Basin Plan)

' designates the beneficial uses of waters within the Region, specifies the water
quality objectives to protect -the beneficial uses, establishes prohibitions, and
establishes implementation policies to implement the water quality objectives.
Pursuant to Chapter 2 of the Basin Plan, present and potential beneficial uses of
groundwater (both shallow and deeper water-bearing zones) underlying the
property include domestic and municipal water supply, agricultural water supply,
and industrial water supply. The Basin Plan incorporates the state’s drinking water
standards adopted by the California Department of Public Health as water quality
objectives.

7 The Water Board’s Water Quality Control Plan (Basin Plan) and July 1979
Memorandum of Understanding between the Central Coast Water Board and
County specifically prohibit the County from approving engineered onsite disposal
systems for sites unsuitable for standard systems. The Basin Plan allows that the
Water Board or Executive Officer may grant exemptions for engineered onsite
disposal systems given sufficient justification that the continued operation of such
systems in a particular area will not individually or collectively, directly or indirectly,
result in pollution or nuisance, or affect water quality adversely.

8. An application containing a Report of Waste Discharge: Supplemental Form for
Regional Board Subsurface Disposal Exemption Submittal and associated design
documents for the proposed engineered system was submitted to the Water Board
by the County on behalf of the Discharger under cover of a letter dated April 8,
2008. The Monterey County Department of Health certified the Supplemental
Form on April 9, 2008. The onsite disposal system design was prepared by
Andrew Brownstone, BioSphere Consuiting, and is dated April 4, 2008.

9. The secondary disposal system (shallow gravelless drainfieid) was designed using
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10.

11.

12.

13.

14.

15.

16.

a loading rate of 0.8 gallons per day per square foot (gpd/ft®). The Basin Plan
requires a loading rate of 0.6 gpd/ft® for the observed [average] onsite percolation
rate of 29 minutes per inch (mpi) as determined from five percolation test pits
within and adjacent to the proposed disposal areas. Although onsite sail infiltration
testing conducted within the proposed disposal area per the shallow gravelless
drainfield manufacturer specifications resulted in design loading rates of greater
than 2 gpd/ﬂz, County Ordinance No. 5093 allows a maximum loading rate of 0.8
gpd/ ft® based on the observed percolation rate of 29 mpi. A Basin Plan exception
is therefore also required for the 0.8 gpd/ ft? loading rate.

Aside from the 0.8 gpd/ ft* loading rate for the shallow gravelless drainfield, design
criteria and site conditions meet the numeric Basin Plan criteria for a conventional
onsite wastewater disposal system. However, County Ordinance 5093 requires
the implementation of an engineered [or advanced] onsite wastewater treatment
and disposal system.

The proposed onsite disposal system meets the requirements of County Ordinance
No. 5086 and No. 5093. The proposed system will also be subject to nonstandard
permit conditions applied by the County prior to issuing a building permit. The
nonstandard permit conditions require an operations and maintenance contract
and deed notification. The nonstandard permit conditions and deed notification
(June 27, 2007 template) are attached hereto as Exhibits 3 and 4, respectively,
and incorporated herein by reference.

The Executive Officer approved the Basin Plan exemption and notified the
Discharger of the proposed Waiver on April 22, 2008.

The Water Board has considered the design information provided in the application
package and has required the Discharger, as a condition of this waiver, to comply
with all Monterey County Ordinances and permit requirements.

Individual subsurface disposal systems for domestic residences are categorically
exempt from the California Environmental Quality Act as set forth in California
Code of Regulations, Title 14, Section 15303.

The Water Board finds that if the onsite disposal system is properly operated and
maintained in accordance with the conditions of this Resolution this waiver of
waste discharge requirements is in the public interest and consistent with the
Basin Plan.

This waiver of waste discharge requirements is in the public interest because:

a) The discharge is already regulated by another governmental entity;

by This Waiver requires the discharger to observe reasonable practices to
minimize the deleterious effects of the discharge;

¢) This Waiver requires the discharger to implement feasible treatment methods to
control the waste constituents in the discharge; and
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17.

18.

19.

20.

d) This Waiver includes conditions that will adequately protect beneficial uses
while aliowing the Water Board to use more of its resources to conduct field
oversight, public outreach and, where necessary, enforcement.

The proposed onsite disposal system is regulated by Monterey County, which
requires the Discharger to implement design and operational controls,
maintenance activities, regular monitoring and reporting, and deed restrictions o
prevent water quality impacts.

The conditions of this waiver is consistent with the Basin Plan because it:

a) Prohibits pollution, contamination or nuisance;

b) Requires monitoring and compliance with applicable Basin Plan prohibitions
and Monterey County Ordinances and permit requirements; and

c¢) Requires the Discharger to grant access to Water Board and Monterey County
staff to perform inspections.

d) Requires the onsite disposal system to comply with the Basin Plan’s criteria for
onsite systems.

Pursuant to California Water Code Section 13269, this action waiving the issuance
of waste discharge requirements for this on-site domestic wastewater disposal
system: (a) is conditional, (b) may be terminated at any time, {(c) does not permit
an ililegal activity, (d) does not preclude the need for permits which may be
required by other local or governmental agencies, and (e) does not preclude the
Water Board from administering enforcement remedies (including civil liability)
pursuant to the California Water Code.

Operation of the proposed onsite disposal system consistent with this Resolution is
not anticipated to degrade groundwater and is consistent with State Water
Resources Control Board Resolution 68-16 (“Palicy for Maintenance of the High
Quality of Waters of the State”). State Water Board Resolution No. 68-16 requires
the Regional Board to maintain the high quality of waters of the state unless the
Regional Board determines that some degradation of waters is consistent with
maximum benefit to the people of the state, will not unreasonably affect present
and anticipated beneficial use of such water and will not result in water quality less
than set forth in the Basin Plans. The Regional Boards must ensure that waste
discharge requirements will result in best practicable treatment or control of the
discharge necessary to ensure that pollution or nuisance will not occur and the
highest water quality is maintained. In short, the degradation may not violate water
quality objectives and must not unreasonably affect existing and designated
beneficial uses. Operation of the proposed system is consistent with Resolution
68-16 because it is designed to treat the domestic wastewater to secondary
standards (85% reduction of biochemical oxygen demand and total suspended
solids), remove 65% of total influent nitrogen, and disinfect the effluent prior to
disposal via ultraviolet treatment.
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21.

22.

23.

The monitoring and reporting requirements of this Resolution [pursuant to Section
2 of Monterey County Ordinance 5093] are imposed pursuant to CWC Section
13267. The monitoring and reporting are necessary to ensure compliance with the
conditions of this Resolution and to verify the adequacy and effectiveness of the
conditions.

The Regional Board provided an opportunity for a public hearing on July 11, 2008,
in Watsonville, Cailifornia, and considered all comments and evidence concering

this matter.

Any person affected by this action of the Regional Board may petition the State
Water Resources Control Board (State Board) to review the action in accordance
with section 13320 of the California Water Code and Title 23, California Code of
Regulations, Section 2050. The State Board must receive the petition within 30
days of the date of this Resolution. Copies of the law and regulations applicable to
filing petitions will be provided upon request.

THEREFORE BE IT RESOLVED:

1.

In accordance with California Water Code Sections 13267 and 13269, waste
discharge requirements for the proposed onsite domestic wastewater disposal
system are hereby waived subject to the following conditions:

a) The onsite disposal system shall be installed under the oversight of Monterey
County and the designer per the April 4, 2008 Alternative Onsite Wastewater
System Design by Andrew Brownstone, BioSphere Consulting, and be operated
and maintained in accordance with applicable Monterey County Ordinances and
permit conditions, the Basin Plan criteria and manufacturer specifications.

b) The Discharger shall comply with all applicable Monterey County Ordinances and
Permit Conditions [including Section 2 of County Ordinance No. 5093 and
nonstandard permit conditions}.

c¢) The Discharger and future property owners shall be subject to the requirements
of the County’s pending Onsite Wastewater Management Plan.

d) The sewage disposal system shall be inspected every two years for solids
buildup and be pumped as required by a licensed septic tank contractor.

e) Peak daily flow shall not exceed 900 gallons per day.

f) Use of the individual sewage disposal system shall not create a condition of
pollution, contamination, or condition of nuisance, as defined by CWC Section
13050. ‘

g) Only domestic wastewater shall be discharged to the individual sewage disposal
system.
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h) The Discharger shall immediately notify the Water Board and Monterey Countyof
any proposed change(s) in discharge volume, nature, or location.

i) The Discharger shall immediately notify the Water Board and Monterey County of
any discharges threatening water quality or public health.

j) The Discharger shall aliow the Water Board and Monterey County to inspect the
onsite disposal system at any time to evaluate compliance with this Waiver.

k) Operation of the sewage disposal system shall not result in the daylighting
(surfacing) of effluent from the disposal area or other portions of the system.

) The Discharger and future property owners shall also provide copies of all
monitoring data per County requirements to the Water Board.

m) The Discharger shall inspect the sewage disposal system every two years for
solids buildup and have it pumped out as required by a licensed septic tank
contractor.

n) If the Discharger transfers the property, the Discharger shall notify the new owner
of this Waiver of Waste Discharge Requirements and shall notify the Water
Board of the transfer within 30 days of transfer.

2. This Waiver shall not create a vested right to discharge and all such discharges shall
be considered a privilege, as provided for in CWC Section 13263.

3. The Executive Officer or Water Board may terminate the applicability of the Waiver
described herein at any time.

4. This Waiver shall become effective on July 11, 2008, and shall expire on July 1,
2013.

5. The Discharger may be subject to enforcement actions for violations of this Waiver
pursuant to Division 7 of the California Water Code. As provided by California Water
Code Section 13350(a), the Discharger may be civilly liable if in violation of a waiver
condition or causes waste to be deposited where it is discharged, into the waters of
the State and creates a condition of pollution or nuisance.

|, Roger W. Briggs, Executive Officer, do hereby certify the foregoing is a full, true, and
correct copy of a Resolution adopted by the California Regional Water Quality Control
Board, Central Coast Region, on July 11, 2008.

Roger W. Briggs
Executive Officer
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fnterim Ordiuance No. 55p¢

Exhibit 1 to Attachment i

AN INTERIM ORDINANCE OF THE COUNTY OF MONTEREY, STATE OF
CALIFORNIA, OF LIMITED DURATION, ADOPTED PURSUANT TO
GOVERNMENT CODE SECTION 65858, IMPOSING TEMPORARY
PROHIBITIONS ON SPECIFIED NEW DEVELOPMENT THAT CAUSES
GENERATION OF WASTEWATER AND ON THE CONSTRUCTION OF
WELLS IN A SPECIFIED AREA QF THE CARMEL HIGHLANDS PENDING
THE COUNTY?S STUDY AND CONSIDERATION OF AN ONSITE
WASTEWATER MANAGEMENT PLAN FGR THE AREA.

County Connsel Summary

This interint ordinance, adopted pursuant 10 Government Code Section 65858,
takes effect immediately 1o protect the public health and safety by tempaorarily
limiting new development that has the potential to generate wastewater and
limiting the construction of new wells in a specified area of the Carmel
Highlands, pending the County's study and consideration of an Onsite
Wastewater Management Plan for the area. This ordinance contains limited
exemptions. This ordinance contains the standard enforcement and severability
provisions. Based upon the threal to public health and safety, this is an urgency
ordinance regquiring a_four-fifths vote of the Board of Supervisors for adoption.

The Board of Supervisors of the County of Monterey ordains as follows:
'SECTION 1. FINDINGS AND DECLARATIONS

A, Pursuant to Article X1 of the Califomiz Coastitution, the County of
Monterey (“County™) may adopt and enforce ordinances and regulations to profect and
promote the public health, safety, and welfare of its citizens.

B. Pursuant to Section 13260 of the California Water Code, the Regional
Water Quality Conirol Board (Central Coast Region) (RWQCB or Regional Buard) is
authorized to regulate all discharges, which could affect the quality of the waters in thc
- state, including discharges from individual sewage disposal systerms.

C. Pursuant to Section 13269 of the California Water Codc, the Regional
Board has waived immediate regulatory oversight of individual sewage systems and has
entered into a Memorandum of Understanding (MOU) with the County that designates
the County Director of Health or his or her authorized representative as the administrator
of the individual sewage disposal system regulations. Under the MOU, the County may
not permit individual sewage disposal systems unless they are in conformity with the
Water Quality Control Plan, Central Coast Region (September 8, 1995) (hereafier the
“Basin Plan") and applicable County regulations. These requirements include certain
numeric (setback) requiremnents and narrative prolubitions relating to on-site individual
wastewater disposal systems.

Exhibit 1
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D. In letters dated March 7, 2007 and May 7, 2007, the Regional Board
alerted County to the immediate potential threat to the public health, safety, and welfare
posed by permitting additional on-site wastewater disposal systems on individual lots in
the Carmel Highlands, given existing sitc conditions such as: density of on-site
wastewater systems; and domestic water supply wells. The RWCB then directed the
County to conduct an arca wide study of the Canmel Highlands Arca in order to prepare 8
sufficiently detailed wastewater management plan that addresses the capacity of the area
{o hand]c additional on-site wastewater disposal £ystems.

E. The specified arca of concem ig that portion of the Carmel Highlands that
is designated as Low Density Residential in the Carmel Area Land Use Plan of Monterey
County and served by individual sewage disposal systems, further delineated as “Carmel
Highlands Study Area” in the map attached as Exhibit A to this ordinance (hereafter
“Carmel Highlands Area.”),

F. The Regional Water Quality Control Board bas informed the County that
continued permitting of on-site individual wastewater disposal systems, in the absence of
individual project level full mitigation or an area wide study, may not comply with the
Prohibitions section of the Basin Plan, which prohibits the following:

17, Lot sizes, dwelling densities or site conditions causing detrimental impacts '

to water qualily.

18, Any area where continued use of onsite systems constitules a public health
hazard, an existing or threatened condition of water pollution, or
nuisance.

(Basin Plan, Section VIIL DA, paras. 17 and 18.)

G. The Regional Board has directed the County to develop and implement an
Onsite Wastewater Management Plan for the Carrel Highland Area. The Plan is to be
based on an onsite wastewaler disposal study conducted to identify basin specific criteria
to prevent water quality degradation and public health hazards and to provide an
evaluation of the effects of existing and proposed developments and changes in land use.
The Regional Board directed the County to submit & timeline and schedule by August 1,
2007, to outline the tasks and milestones necessary to develop and implement an Ousite
Wastewater Management Plan for the Carmel Highlands Area. The Environmental
" Health Division has requested an extension from RWQCB to cxtend the date 10
‘December 1, 2007 due to the complexities of this issue. RWQCB staff indicated verbally
{hat an extcnsion was reasonable. County staff intends to bring to the Board of
Supervisors in the near future for its consideration a plan of action for conducting the
area wide evaluation that would be the basis for 1 Wastewater Management Plan that
would determine the appropriate engineering and institutional contrals te protect waler
quality and public health in the Carme] Highlands Area.

H. The potential threst to public health and water quality posed by certain
types of new development and new well construction in the Carmel Highlands Area
results from a variety of factors, including the following:




1. A high density of smalf lots under one acre tn size with an ex(sting or a
potential individuzl sewage disposal system.

2. The growing well densities in an area of high-density individual
sewage disposal systems.

3. The fractured granitic geology of the Carmel Highlands.

4. Filtering of wastewater effluent through fractures is minimal.

5. The sole source of recharge of groundwater found it the fractures of
the specified area of the Carmel Highlands is precipitation, which
percolates through the subsurface. Therefore, any effluent from a
wastewater disposal system introduced into the subsurface will find its
way into the groundwater.

6. A high density of individual wastewater disposal systems disposing
sewage effluent into this fractured granite has the potential to result in
surfacing effluent and potential impacts to existing domestic water
-supply wells in the arca that are pumping groundwater from the
fractured bedrock,

7. The need for an area wide study to deterraine the appropriate setbacks
from individual sewage disposal systems to wells, given the geological
shortcomings of this area, that would be sufficicutly protective of
public health and water quality in the Carmel Highlands Area,

L As a result of the factors affecting the Cermel Highlands Area, temporary
regulations to limit new development that has the potential to generate wastewater and to
limit the construction of new wells are necessary to protect the public heaith and water
quality for existing and future residents, pending study and consideration of an Onsite
Wastewaler Management Plan.  In the interim period while this ordinance is in effect, it
ig necessary to limit new land uses that have the potential {0 canse the generation of
wastewater such as bedroom additions, new dwelling units, new guest houses, and new or
proposed expansion of commercial activities, and it is also necessary to limit construction
of wells becaise welis have the potential to serve as a conduit for groundwater
contaminalion.

J. The comrespondence from the Regional Board, beginning with the
RWQCH letter of March 7, 2007, arose in the context of the Board of Supervisors’
consideration of an appeal from the County Zoning Administrator’s approval of a project
application (PLN050447/Reynolds (Kashfi)). The Regional Board has distmguished
between the pending appeal and additional on-site wastewater disposal systems in the
Carme! Highlands area, deferring to the County to determine whether that project
application pending on appeal is protective of public health and water quality, taking into
account site conditions and other factors, while not supporting other additional permits
until a sufficiently detailed wastewater management plan is prepared. The County also
desires to accord all parties the opportunity 10 be heard on the pending appeal.
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Accordingly, this ordinance allows the continued processing of applications on appeal
before the Board of Supervisors as of March 7, 2007, provided that the application
proposes and the County evaluates engineering design for on-site sewege treatment and
well construction design to ensure the proposal will not affect the public health or water

quality,

K.  There is a current and immediate threat to the public health, safety, and
welfare, and the approval of additional ministerial permits and discretionary development
entitlements, except as providex under this Ordinance, would result i further threats to :
public health, safety, und welfare. Such a threat would be forestalled with the application :
of interim restrictions contained in this ordinance during the County’s development of an
Onsite Wastewater Management Plan for the Carme] Highlands Area.

L. This Ordinance is inteaded 1o be of limited duration of up to two years if
extended pursuant to existing law; accordingly, nothing in this Ordinance is intended to
effect or be construed to effect an unconstitutional taking of any property affected during
its duration,

SECTION 2. APPLICABILITY.

A The regulations set forth in this Ordinance shall apply to properties located
in the unincorporated arca of Monterey County designated as Low Density Residential in
the Carme! Highlands in the Carmel Arca Land Use Plan, delincated as the “Carmel
Highlands Study Area” in Exhibit A attached hereto and incorporated herein by
reference.

B.  Inthe event of a conflict between this Ordinance and any other existing
County ordinance or regulations, the provisions of this Ordinance shall prevail.

SECTICN 3. DEFINITIONS.
For purposes of this Ordinance, the terms below have the definitions set forth herein:

A. Discretionary Development Entitlement. “Discretionary Development
Entitlement” shatl mean any County action, permit, or approval pursuant to an
application for a permit for dcvclopmcm as that term is defined under the Monterey
County Code, which requires the exercise of judgment, deliberation, or & decision, and
which contemplates the imposition of revisions or conditions by the County, including
by any board, cominission, or department of the County and any official or employee of
the County, in the process of spproving or disapproving any such application, as
distinguished from a County action, permit, or approval which merely required the
County, including any board, commission, or department of the County and any official
or employee of the County, to determine whether there has been compliance with
applicable statutes, ordinances, regulations, or conditions of approval. For the purposes
of this Ordinance, the term “discretionary development entitiement™ shall include, but is
not limited to, zoning and plan amendments, conditional use permits, combined
development penmits, lot linc adjustments, special use permits, administrative permits,
variances, site plan reviews, tentative subdivision maps, and teniative parcel maps.




B. Dwelling Units, “Dwelling Unit” means a place of human habitation that
is self sufficient (i.e. bedrooms(s), bathroom(s), kitchen with sink, oven/stove,
refrigerator, and storage of food) and conforms to the most recent edition of the Unifonm
Building Code and the Uniform Housmg Code. Examples include but are not limited to:
a primary dwelling unit, a caretaker unit, a senior citizen unit, and second dweliings.

C. Onsite Wastewater Managemeat Plag. “Onsite Wastewater
Management Plan” (Plan) is & comprehensive planning tool to specify onsite disposal
system limitations to prevent ground or surface water degradation, in accordance with
section VIIL.D.2.b of the Basin Plan. ‘

D. Filed. An application is “filed” with the County within the meaning of
this ordinance if the applicant has submitied the application to the County and paid the
required application fees.

E. Ministerial Permits. “Ministerial Permit” shall mean any County action,
permit, or approval which merely requires the County, including any board, commission,
or department of the County and any official or employee of the County, to determine
whether there has been compliznce with applicable statutes, ordinances, regulations, or
conditions of approval.

F. Wastewater. “Wastewater” includes sewage, graywater, and aﬁy end gl
other contaminated liquid associated with human habitation.

G. Well. “Well” is an artificinl excavation or structure put down by any
method such as digging, driving, boring, or drilling for the purposes of withdrawing
water from underground aquifers and for the purposes of this ordinance includes test
wells, production wells, and bore holes,

SECTION 4. REGULATIONS.

A, During the term of this ordinance, unless exempted under the terms of this
ordinance, the County will not process or approve any application for ministerial permits
or discretionary development entitlement for a new land use or intcnsification of use in
the Carmel Highlands Ares as defined herein if the new land use or intensification of use
has the potential to canse the generation of wastewater. Examples include but are not
limited to bedroom additions, new dwelling units, now habitable accessory or sccond
units, new guesthouses, and new or expanded commercial activities.

B. During the term of this ordinance, unless exempted under the terms of this

ordinance, the County will not process or approve any application for a ministerial permit
or discretionary development entitlement for the construction of a new well, whether a

test well or a production well, in the Carmel Highlands Area.
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SECTION 5. EXEMPTIONS

The following applications for a ministerial permit or discretionary development
entitiement in the Carmel Highiands Arca are exempt from the limitations on processing
set forth above. The applications below may be processed in accordance with County
regulations and the specifications set forth below:

A, Applications on appeal before the Board of Supervisors as of March 7,
2007,

1. Such applications will be required to proposs engineering and
sewage treatment designs for individual sewage disposal systems
and/or well construction design to ensure thai the proposal will not
affect the public health or water quality. Applicant will be required
to demonstrate that the project will have less than significant direct
and curnulative impacts to surface and ground water resources.
Such applications will be subject to environmental review under
the Califomia Environmental Quality Act,

B. Applications for new or existing uscs that do not have the potential to
cause the gcne:rauon of wastewater,
L. Examples of such applications mclude but are not limited to non-
habitable accessory structures such as garapes, sheds, gazebos, and
fences.

C. Applications affecting existing uses that do not affect the design of the
individual wastewster disposa) system such as the repair of an existing onsite wastewater
disposal system; repair of a well; or remodel of an existing house, provided that the
proposed change to the existing house does not increass the nurober of existing
bedrooms.

SECTION 6. ENFORCEMENT.

A It shall be the duty of the Dvirector of Health and the Director of the
Resource Management Agency of the County of Monterey and afl officers and employees
of said County herein charged by law with the enforcement of this Ordinance, to enforee
all provisions of this Ordinance, ,

B. Any person, firm, or corporation, whether as principal or agent, employee
or atherwise, violating or causing or permitting the violation of any of the provisions of
this Ordinance shall be guilty of a misdemeanor, and upon conviction thereof shall be
punishable for a fine of not more than one thousand dollars ($1,000) or by iroprisonment
in the County Jail of said County for a term not exceeding 180 days or by both such fine
and imprisonment. Such person, firm, or corporation shall be deemed to be guilty of a
separate offense for each day during any portion of which any violation of this Ordinance
is committed, continued, or permitted by such person, firm, or corporation, and shall be
punishable as herein provided.




C.  Any building or structure sct up, erccied, constructed, altered, enlarged,
converted, moved, or maintained, contrary to the provisions of this Ordinance, and/or any
vse of any land, building, or premises, established, conducted, operated, or maintained,
contrary ta the provisions of this Ordinance, shall be, and the same is hereby declared to
be, a violation of this Ordinance and a public nuisance.

D. The County may summarily shate the public nuisance ahd the County
Counsel or the District Attorney may bring civil suit, or other action, to enjoin or sbate
the nuisance.

E. Each day any violation of this Ordinance continues shali be regarded as a
new and separate offense. The remedies provided in this Ordinance shall be cumulative
and not exclusive, ,

F. Any person, firm, or corporation, who creates or maintains a public
nuisance in violation of this Ordinance shall be liable for the costs of abatement which
shall inglude, but not be limited to:

a, Costs of investigation;

b. Cowrt costs,

¢. Attorneys fees;

d. Costs of monitoring compliance.

G. Upon 2 continuation of the public nuisance after notice from the County 1o
cease the nuisance, any person, firm, or corporation shall be liable for the costs of
abatement set-forth above plus & civil peaalty of fifty percont (50%) of those ¢osts
payable to the County in addition to any other costs of enforcement imposad by the
Court.

SECTION 7. SEVERABILITY.

If any section, subsection, sentence, clause, or phrase of this Ordinance is for any
reason held to be invalid, such decision shall not affect the validity of the remaining
portions of this Ordinance. The Board of Supervisors hereby declares that it would have
passed this Ordinance and each section, subsection, sentence, clause, and phrase thereof,
irrespective of the fact that any one or more sections, subsections, sentences, clauses, or
phrases be declared invalid, 3 :

SECTION 8. ACTIONS HELD IN ABEYANCE.

Should any person, firm, or corporation violate the terms of this Ordinance and
any ction is authorized cither by the Board of Supervisors, County Counsel, or District
Aftorney, or is in fact filed by said agencies for said violation, no other action shall be
taken on any application filed by or on behalf of said person, finn, or corporation, untl
the litigation has been resolved.




SECTION 9. EFFECTIVE DATE.

In light of the recitals in this Ordinance, the Board declares that this Ordinance is
necessary as an emergency meastre for preserving the public health and safety. This
Ordinance shall take effect immediately for the reasons set forth herein and shall expire
45 days thercafier unless extended pursuant to law.

SECTION 10. NO TAXING OF PROPERTY INTENDED.

Nothing in this Ordinance shall be interpreted to effect an unconstitutional taking
of property of any person. If the Board of Supervisors determines, based on specific
evidence in the administrative record, that the application of one or more of the
provisions of this Ordinance to a proposed project would effect an unconstitutional taking
of private property, the Board shall disregard such provision or provisions to the extent
necessary to avoid such unconstitutiona! taking.

SECTION 11, PUBLIC HEARING,

The Board hereby sets, and the Clerk to the Board shall notice, a public hearing
for Board consideration of an extension of this Ordinance or & modification or
amendment to this Ordinance for November 6, 2007 at 10;30 a.m. or as soon thereafier as
practical, in the Board Chambers of the County.

PASSED AND ADOPTED this 2adday of October , 2007, by the following vote:
AYES: Supervisors Armenta, Calcagno, Salinas and>Potter

NOES: None

ABSENT: Supervigor Smith

.

DAVID PO
Chaiy, Board of Supervisors

ATTEST:

LEW C, BAUMAN
Clerk of the Board af Supervisors

By

DARLENE DRAIN
Clerk to the Board of Supervisors
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Before the Board of Supervisors in and for the
County of Monterey, State of California

2. Adopt an ordinance to modify and extend Interim Ordinance No. 5086 for )
an additional 10 months and 15 days, until and through Qctober 1, 2008, )
pending the County's completion of an Onsite Wastewater Management )
Plan (4/5th vote required); )

b, Approve staff recommendation to use State Small Water Systems account ))
funds as the funding mechanism for development of the Onsite )
Wastewater Management Plan and associated activities; and )

¢. Recommend staff return to the Board with a proposed action to establish a )
fair share fee for the purpose of reimbursement to the State Small Water )
Systems account. )

Upon motion of Supervisor Calcagno, seconded by Supervisor Salinas, and carried by those
members present, effective November 13, 2007, the Board hereby:

a. Adopts an ordinance, (No. 5093), to modify and extend Interim Ordinance No. 5086 for an
additional 10 months and 15 days, until and through October 1, 2008, pending the County’s
completion of an Onsite Wastewater Management Plan (4/5th vote required);

b. Approves staff recommendation to usc State Small Water Systems account funds as the
funding mechanism for development of the Onsite Wastewater Management Plan and
associated activities; and

¢. Recommends staff return to the Board with a proposed action to establish a fair share fee for
the purpose of reimbursement to the State Small Water Systems account.

PASSED AND ADOPTED on this 13th day of November 2007, by the following vote, to wit:

AYES:  Supervisor Calcagno, Salinas, Armenta, and Potter
NOES: None
ABSENT: Supervisor Smith

L, Lew C. Bauman, Clerk of the Board of Supervisors of the County of Monterey, State of California, hereby certify
that the foregoing is a true copy of an original order of said Board of Supervisors duly made and renisred in the
minutes thereaf of Minute Book 74 for the meeting on November 13, 2607.

Drated: November 14, 2007 Lew C. Bavan, Clerk of the Board of Supervisors,
County of Monterey, State of California

Annctie D'Adamo, Interim Deputy
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ORDINANCE NO. 5093

AN ORDINANCE OF THE COUNTY OF MONTEREY, STATE OF CALIFORNIA,
EXTENDING INTERIM ORDINANCE 5086, WITH MODIFICATIONS,
IMPOSING TEMPORARY PROHIBITIONS ON SPECTFIED NEW
DEVELOPMENT THAT CAUSES GENERATION OF WASTEWATER AND ON
THE CONSTRUCTION OF WELLS IN A SPECIFIED ARFA OF THE CARMEL
HIGHLANDS, PENDING THE COUNTY'S STUDY AND CONSIDERATION OF
AN ONSITE WASTEWATER MANAGEMENT PLAN FOR THE AREA.

County Counsel Summary

This Ordinance extends Interim Ordinance No, 5086 with modifications for
approximately 10 months 15 days, until and through October 1, 2008.
Adopred on October 2, 2007 pursuant to Gaovernment Code Section 65858,
Interim Qrdinance No. 5086 temporarily limits new development that has
the polential to generate wastewaler and temporarily limits the construction
of new wells in a specified area of the Carmel Highlands, pending the
County’s study and consideration of an Onsite Wastewater Managemaent
Flan for the area. Interim Ordinance No. 5086 contains limited exemptions,
and this ordinance adds an exemption to allow a limited number of pending
applications to be processed subject to specified standards approved by the
County Health Department and the California Regional Water Quality
Control Board. Based upon the threat to public health and safety, this is an
urgency ordinance requiring a four-fifths vote of the Board of Supervisors
Jor adoption.

The Board of Supervisors of the Connty of Monterey ordains as follows:

SECTION 1. FINDINGS AND DECLARATIONS

A On October 2, 2007, the Board of Supervisors adopted Interim Ordinance
No. 5086 ("Ordinance™) pursuant to Government Code section 65858, The
Ordinance, with lirnited exemptions, temporarily limits new development
that has the potential to generate wastewater and temporarily limiis the
construction of new wells in a specified area of the Carmel Highlands,
peading the County’s study and consideration of an Ounsite Wastewater
Management Plan for the area, Interim Ordinance No. 5086 is attached
hereto as Exhibit | and incorporated herein by reference. Absent extension
of the Ordinance, the Ordinance will expire on November 16, 2007.

B. In enacting Interim Ordinance No. 5086, the Board made severzl findings
and declarations constituting the grounds upon which the Ordinance was
based. The Board found, among other findings, that there 1s 2 current and
immediate threat to the public health, safety, and welfare from permitting




addifional on-site wastewater disposal systems on individual lots in the
Carmel Highlands, given existing site conditions, in the absence of
individual project leve] full mitigation or an area wids study.

On October 2, 2007, the Board also directed stafl to consult with the
Regional Waler Quality Control Board (“RWQCB” or “Regional Board™) to
determine if Interim Ordinance No. 5086 could be modified with certain
stringent interim standards that would allow a limited number of pending
projects 10 be processed through the various planning processes and still
protect public health and water quality. As of October 2, 2007, ten
applications in the specified Carmel Highlands area were filed with the
County and were pending (hereafier *Pending Applications™). The Pending
Applications are listed in Exhibit 2 attached hereto and incorporated herein
by reference. These Pending Applications are in addition to the project(s)
on appeal before the Board as of March 7, 2007, which the Ordinance had
already addressed.

The Monterey County Department of Health sent a letter dated October 26,
2007 to the Regional Board that proposed certain interim standards to apply
to the limited number of Pending Applications. These interim standards
were developed based on the best professional judgment of the Regional
Board and Health Department based on knowledge of the specified area of
the Carmel Highlands in the absence of an area wide study. The Regional
Board sent a Jettar dated Qctober 29, 2007 that approved certain interim
standards that were proposed in the Health Department's letter dated
October 26, 2007 in order to provide relief to a limited number of pending
applicants. These interim standards have been incorporated into the
modification of the Ordinance to apply to the Pending Applications filed on
or before October 2, 2007, as listed in Exhibit 2. The exception status would
allow the Pending Applications to continue through the plamning and permit
review process, subject to the interim standards, with no guarantee for
approval.

The Board of Supervisors’ findings and declarations contained in Interim
Ordinance No. 5086, as clarified and amplified herein, remain and continue
to be true under the present circumstances and are incorporated herein in
their entirety by this reference, In light of said findings and declarations and
the findings and declarations conteined herein, there continues to exist a
current and immediate threat to the public health, safety, and welfare
necessitating the extension of Interim Ordinance No. 5086.

On October 23, 2007, more than ten days before the expiration of Interim
Ordinance No. 5086, the Board of Supervisors issned a written report
pursuant to Government Code 65858(d) describing the measures the County
of Monterey has taken and continues to take in order to alleviate the
conditions which led to the adoption of said Ordinance.




G. In light of the above findings and declarations, it is necessary to extend all
relevant provisions of Interirn Ordinance No. 3086, as modified herein, for
approximately 10 months 15 days, until and through October 1, 2008. On
November 13, 2007, prior to the expiration of the Ordinance, the Board of
Supervisors held a duly noticed public hearing on the proposed extension,

H. This Ordinance is intended to be of limited duration of up to two years if
extended pursuan! to existing law; accordingly, nothing in this Ordinance is
intended to effect or be construed to effect an unconstitutionat taking of any

* property affected during its duration.

SECTION 2. AMENDMENT TO REGULATIONS.
Section 5.D of Interim Ordinance No. 5086 is addecd to read ir its entirety as follows:

D. Pending Applicatiops, defined as those projects with applications
that have been filed with the County on or before October 2, 2007 in the
Carme] Highlands Area and that are listed in Exhibit 2 attached hereto and

incorporated herein by reference.

1. Pending Applications shall comply with all of the following
standards:

a Such applications must propose engineering and sewage freatment
designs for individual sewage disposal systems that meet the
following criteria:

1) The Wastewater Treatment Unif must:

2) Have National Sanitation Foundation (NSF) approval;

b) Reduce biological oxygen demand and total suspended
solids by a minimum of 85%,

¢) Reduce the total Nitrogen concentration by a minimum of

- 65%.

d) Provide disinfection by means of approved ultraviolet
treatment technology prior to the treated wastewater
being dispersed into the subsurface dispersal system.

e) Have aremote monitoring system so that a local service
provider may respond in 2 timely manner to correct.
system upsets or malfunctions when they are detected.

2) Sampling Peints, Sampling points shall be part of the design
of the individual wastewater system and shall be designed in

a manner to sample the influent and the disinfected treated

efflucat, The sampling ports shall be designed to be easily

accessible for sampling.
3) The Dispersal System.

a) Drip irmigation shal! be the preferred method for treated
wastewater dispersal. .

b) Ifit is not feasible to design and Iocate a drip irigatio
system so that a drip irrigation system cannot meet the




required setbacks 10 & well, then a shallow Jeachfield no
deeper than 5 feet below ground surface shall be the next
preferred method. If the shallow leach field cannot meet the
required sctbacks to a well, then a deep trench that is no
more than 12 feet below ground surface is the next
preferred desigm and must meet the required setbacks to a
well.

4) Loading Rates.

a) Drip irrigation systems. The manufacturer’s
recommended loading rates for treated wastewater shall
be used to design the drip imigation system. Drip
irrigation systems for treated wastewater shall be
approved by the Health Department.

b) Leachfields. Leachficlds can be no deeper than 12 feet
below the ground surface. The applications rates that
shall be used for sizing the side wall area for the
leachfields are as follows:

Percolation Rates Lecading Rate
Minutes/Inch Gallon per Day/Square Foot
1-230 0.8
31-60 0.6

5) Soils Study. A registered professional engineer, geologist, or
hydrogeologist with requisite experience shall perform soils
studies and percolation tests in compliance with section
15.20 of the Monterey County Code prior to the
construction of a well. In addition there shall be 3 or more
soil borings and/or soil corings, as determined by the Health
Department 1o a minimum depth of 70 feet below ground
surface (bgs). The purpose of these soil borings/corings is to
characterize the soil and determine if there are fractures,
cracks, or continuous channels in the soils or formations at
these depths. '

6} Setbacks (Well/water courses to onsite wastewater
treatment systemj}. '

a) A 100-foot set back to wella/water courses from onsite
wasiowater treatment systems will apply if there are no
fractures, cracks, or continuous channels less than 70 feet
bgs.

b} A 250-foot setback to wells/water courses from onsite
wastewater treatment systems will apply if there are
fractures, cracks, or continuous channels in the soils or
formations less than 70 feet bgs.

b. Qualified Design Professional. A Registered Professional Bngineer
with requisite onsite wastewater treatment system knowledge and




experience that is acceptable to the Health Department shall prepare
the design of the treatment systern and dispersal system.

Compliance. The proposed onsite wastewater treatment sysiem shall
be in compliance with:

1) The Prohibitions section of the Central Coast Basin Pian; and

2) Monterey County Code 15.20 and the standards set forth herein.

Approvals. The proposed wastewaler treatment systern design shall
be approved by the Regional Water Quality Control Board (Central
Coast Region) and the Monterey County Health Department

Maintenance Requirements.

1) The permittee and all future owners of the subject property shall
be required to contract with service providers in perpetuityto -
provide maintenance in accordance with the manufacturer of the
wastewater treatment system recommendations and requirements
of NSF to maintain the NSF approval of the wastewater
treatment unit.

2) The applicant or permittee shall provide the Health Department a
copy of the contract with the service provider within 10 calendar
days upon contracting with a service provider.

3) The owner or the service provider acting as an agent of the
owner shall provide a copy of their routine maintenance report
(format to be determined by the Health Department) to the
Health Department within 10 calendar days of providing routine
service to the wastewater treatment unit or any portion of the

. individual wastewater treatment system.

4) The service provider and/or owner shall notify the Health
Department within 24 hours when a system upset or malfunction
has occurred and what corrective actions were teken. A written
report that states the problem and the corrective actions taken
shall be submitted to the Health Department within 5 days of the
oCCUITEnce.

Treatment Standards. The ireated effluent shall demonstrate a

reduction of:

1) 85% of Biological Oxygen Demand and Total Suspended Solids
from the influent; and :

2) 65% of Total Nitrogen from the influent; and

3) 95% of Fecal Coliform.

Monitoring Requirements..

1) There shall be quarterly sampling of the treated wastewater for
the first 12 months from the date that the wastewater treatment
unit is placed into use.

2) The service provider and/or the owner shall submit the quarterly
sample results to the Health Department from a California state
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certified laboratory within 10 calendar days of receiving the
sample results.

3) If the Health Department notifies the service provider and/or the
owner that the sampling results do not meet the treatment
standards, the owner must take immediate corrective action and
must notify the Health Department within five calendar daysas to
the corrective action taken. The owner’s notification to the
Healih Department must be followed by a writien report by the
owner stating what caused the failure to meet standards and what
corrective actions were taken within 10 calendar days of the
Health Department’s notification to the owner of the treated
wastewater not meeting standards.

4) If the quarierly sampling meets or exceeds the monitoring
standards as set in this ordinance the sampling schedule may be
reduced to every six months. :

5) If 50% of the sampling results of a six month sampling schedule
fail to meet standards in a year, the Health Department may
require the sampling schedule to retum to a quarierly sampling
schedule or more frequent. '

6) The owner must perform such other monitoring and provide such
other reports as the Health Department may require to ensure the
protection of public health and water quality.

Well Construetion and Design.

1) A California certified hydrogeologist shall oversee the drilling of
the well and recording of the cuttings from the well drilling
operation for the well log.

2) After reviewing the soils study and the well log, the
hydrogeologist shall propose a well construction design to ensure
the protection of groundwater quality from contaminant sources.

2) A hydrogeologist shall overses the well seal and ensure that the
seal meets the approved well construction design.

Water Softeners. No Self-Regenerating Water Softeners shall be
used for treating water.

Plumbing Fixtures. Only Low Flow Plumbing Fixtures shall be
used,

The permittee and firture owners shall be subject to the requirements
of the Onsite Wastewater Management Plan when it is implemented
to the extent permitted by law. Any entitleraents issued to permitiee
which allow individual sewage disposal systems prior to the
adoption of the Onsite Wastewater Management Plan shall be
conditioned to require permittee and all future owners to comply
with the maintenance, monitoring, treatment, and other requirements
set forth in this ordinance.




1. The penﬁittec and future owners shal] recompense the County for
any oversight, monjtoring or enforcement action that is taken.

m. Applicant will be required to demonstrate that the project will have
iess than significant direct impacts to surface and ground water
resources. Such applications will be subject to environmental review
under the California Environmental Quality Act.

n A project on the Pending Applications list (See Exhibit 2} may
include subsequent applications for further permits such as a
Combined Development Permit if necessary 1o complete the
pianning process, but all such further permit applications shall be
subject to the standards herein.

SECTION 3. EXTENSION.

Based on all of the foregoing findings and declarations, the Board of Supervisors
hereby extends Ordinance No. 5086, as amended by Section 2 above, except for its Section
11, until and through October 1, 2008,

SECTION 4. EFFECTIVE DATE.

Pursuzant to the findings and declarations set forth in this ordinance and set forth in
Interim Ordinance No. 5086 and incorporated by reference, the Board declares that this
Ordinance is necessary for the protection of public health, safety, and welfare, and shall
take effect immediately. This Ordinance shall be of no further force and effect upon its
expiration pursuant to Section 3, unless extended pursuant to law.

PASSED AND ADOPTED this 13" day of November, 2007, by the following vote:

AYES: Supervisors Armenta, Calcagno, Salinas, Potter

NOES: Nons O
ABSENT: Supervisor Smith ,@W‘« 7 Z7m
' DAVID POTTER
Chair, Monterey County Board of Supervisors
ATTEST:

LEW C. BAUMAN
Clerk of the Board of Supervisors APPROVED AS TO FORM:

‘ L4
o AT ety L M
LERQOY W, BLANKENSHIP

Annette D'Ad im De
e D amo, Interim puty Assistant County Counsel
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WHEN RECORDED MAIL TO:
Monterey County Health Dept.
Division of Environmental Health
Environmental Health Review
1270 Natividad Rd.

Salinas, CA. 93906

THIS SPACE FOR RECORDER’S USE ONLY

TITLE OF DOCUMENT
CONDITIONAL WASTEWATER TREATMENT AND
DISPERSAL SYSTEM AGREEMENT

Document Instruciions:

Property owner to provide required information below and sign document before a
Notary Public.

Document is to be notarized on the form below.

The signed document is to be recorded with the County of Monterey Recorder's Office.
Recorder's copies of the document shall be distributed to property owner, Monterey
County Health Department and the manufacturer’s authorized servicing agent.

Subject Parcel: Monterey County Assessors Parcel Number __ - -

The Monterey County Health Department, Environmental Health Division has
determined that a standard onsite wastewater system for the subject parcel cannot meet
minimum public health requirements. The Environmental Health Division has approved
the installation and use of a specific wastewater treatment system suitable for conditions
affecting subject parcel. A record of septic permit including the name and model number
of the treatment unit is on file with the Environmental Health Division.

Property owner agrees that the subject parcel shall be held, occupied, sold and conveyed
subject to the following resirictions and conditions which shall run with the real property
and be binding upon all parties having any right, title or interest in said property.

Owner agrees to operate the wastewater treatment system in accordance with the
manufacture’s instructions and all applicable Monterey County regulations.

Subject parcel shall be subject 1o future federal, state or local laws and ordinances
regarding the permitting, operation and maintenance or monitoring of
alternative/enhanced on site wastewater systems.

Owner agrees to enter into and maintain in effect a maintenance contract with the
manufacturer of the system or a company certified through the manufacturer for purposes
of scheduled inspection and maintenance of the system per manufacturer’s specification

Exhibit 4




and any National Sanitation Foundation (NSF) standards consistent with NSF approval of
the treatment system. The maintenance contact shall include an alarm service so that the
owner may be notified of any breakdown or failure of the treatment system.

The provisions of this Declaration are declared to be specifically enforceable through this

recorded document and applicable Monterey County ordinances adopted pursuant to the
permitting and operation of an On-site Advanced Wastewater Treatment System,

In the event that it becomes necessary for the County to commence an action of law to |
enforce any of the conditions or restrictions contained herein, the County shall be entitled :
to recover rcasonable attorney’s fees and costs, as may be determined by the court, from
the property owner against whom such action is maintained. This provision shall be
deemed to be accepted and agreed to by any person to whom any lot herein described

shall be conveyed.

Property Owner’s Signature

Print Property Owner’s Name:

Date

Property Physical Address:

Assessor’s Parcel Number:

STATE OF CALIFORNIA

COUNTY OF MONTEREY) ss.

On before nie,

{here insert name

and title of the officer), personally
appenared

, personally known to me (or

proved to me on the basis of satisfactory evidence) to
be the person(s) whose name(s) is/are subscribed to
the within instrument and acknowledged to me that
he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/ber/their
signature(s) on the instrument the person(s), or the
entity upon behalf of which the person(s) acted,
executfed the instrument.

Revised 6/27/07




