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February 11, 2016

By Electronic Mail

Ms. Lisa Dernbach

Senior Engineering Geologist

California Regional Water Quality Control Board, Lahontan Region
2501 Lake Tahoe Boulevard

South Lake Tahoe, California 96150

Re: Response to Proposed Cleanup and Abatement Order for
Former Lake Tahoe Laundry Works; 1024 Lake Tahoe Boulevard,
South Lake Tahoe, California

Dear Ms. Dernbach:

On behalf of Fox Capital Management Corporation (“Fox”), we are pleased to submit to the
California Regional Water Quality Control Board, Lahontan Region (“Regional Board”) these
comments to the Regional Board's proposed Cleanup and Abatement Order (“Proposed Order”)
No. R6T-2015-PROP, dated September 15, 2015 for the Former Lake Tahoe Laundry Works
(“LTLW"); 1024 Lake Tahoe Boulevard, South Lake Tahoe, California ("South Y Site”). By letter
dated January 14, 2016, the Regional Board extended the deadline for filing comments on the
Proposed Order to February 11, 2016.

L EXECUTIVE SUMMARY

In September 2015 the Regional Board issued a Proposed Order, which if finalized, would require
Fox and the current owner of the South Y Site, Seven Springs Limited Partnership (“Seven Springs”)
to address chlorinated hydrocarbon contamination, including perchloroethylene (“PCE") at, and in
the vicinity of the South Y Site, including contamination in an off-site area bounded by Eloise Avenue
to the north, Dunlap Drive to the east, Glorene Avenue to the south and 7th Street to the west
(hereinafter the “Off-Site Contamination”). The Off-Site Contamination encompasses PCE detected
in:

¢ Monitoring wells at the Hurzel property located at 949 Emerald Bay Road,

e LTLW monitoring well OS-1, which is adjacent to the Hurzel property,

¢ Monitoring wells 4A/4B that were installed next to 933 Eloise Avenue in connection with
investigation and remediation of a petroleum hydrocarbon release at 913 Emerald Bay Road,
and

o Stanford Alumni Association Sierra Camp and Schneeweis domestic supply wells located at
883 Eloise Avenue and 903 Eloise Avenue, respectively.

There are multiple reasons why the Regional Board's allegations that Fox is responsible for the Off-
Site Contamination are unfounded.
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The Proposed Order alleges Century Properties Equity Fund 73 (“Century 73”), a limited partnership,
and Fox, its general partner, owned the South Y Site during the 1970s when a coin-operated dry
cleaning machine was present on-site and that Fox is a responsible party because it is the ultimate
corporate successor to Century 73. The Proposed Order fails to provide the substantial evidence
that is required in order to hold a former property owner liable under Section 13304 of the Water
Code. In particular, the Regional Board has failed to establish that Century 73 or Fox (each a “Fox
Party,” and collectively, the “Fox Parties”) could be liable under Section 13304 for having “caused or
permitted” a discharge because it has failed to show, as California State Water Resources Control
Board (“State Board") precedents require, that a discharge occurred during a Fox Party’s ownership
of the South Y Site, that a Fox Party knew or should have known of the discharge, or that a Fox
Party could have prevented the discharge.

Even if the Regional Board could establish that Century 73 or Fox is considered a discharger under
Section 13304, Fox still would not be liable for the off-site work under the Proposed Order because
the Regional Board has not shown that the Off-Site Contamination migrated from the South Y Site.
First, the distribution of PCE in groundwater does not support the Regional Board's conclusions that
the South Y Site is a source of the Off-Site Contamination. Contamination at the South Y Site has
been elevated in the shallow zone groundwater and much lower in the middle zone groundwater.
Meanwhile, off-site contaminant concentrations consist of higher PCE concentrations in middle zone
groundwater than shallow zone groundwater. Second, the on-site remediation system installed by
Seven Springs and Fox has been effective in removing PCE and related chlorinated hydrocarbons
from soil and groundwater before they migrate off-site. Third, groundwater flow data indicate that
any releases from the South Y Site are not impacting the off-site Hurzel property or monitoring well
OS-1 because groundwater from the South Y Site does not flow towards either location.

Although it contends that the South Y Site is a source of the Off-Site Contamination in part because
it believes there are no other known sources of PCE in the vicinity, our review found that the
Regional Board has not fully evaluated other possible sources of the Off-Site Contamination. These
sources include the Napa/former Lakeside Auto facility, the former Big O Tire facility, and the former
South Y Exxon service station (current Transit Terminal). PCE has been detected at these and
other sites in the area, but the Regional Board has failed to adequately investigate whether these
sources have contributed to the contamination in the area. In the absence of a complete
investigation, the Regional Board cannot properly eliminate these facilities as potential sources of
the contamination and attribute all of the Off-Site Contamination to releases from the LTLW.

Finally, the work required by the Proposed Order is not necessary because Seven Springs and Fox
have been remediating the South Y Site since 2009, and that remediation has been effective in
reducing the on-site PCE concentrations and containing the contamination within the boundaries of
the South Y Site.

L. FACTUAL BACKGROUND
A. Site History
Century 73 purchased the South Y shopping center property in Lake Tahoe, California, including

what is now known as the Lake Tahoe Laundry Works, in September 1974 from Connolly
Development, Inc., (“Connolly”) and owned the South Y Site until it sold it to Interland Communities,



Ms. Lisa Dernbach -3- February 11, 2016

Inc. in December 1985. 1/ Upon acquiring the South Y Site, Century 73 immediately leased the
South Y Site back to Connolly for one year, with an option by Connolly to extend the lease for two
additional one year periods. 2/ It is not known whether Connolly ever exercised the option.

Multiple tenants or subtenants operated a laundromat at the South Y Site beginning in 1972, before,
during and after Century 73's ownership of the South Y Site. 3/ These tenants included Robert and
Bernice Prupas/Bobby Page’s Inc. (1972-1982), Kjell and Kerstin Hakansson (1973-1976), Leeroy
and Mary Lou Baisley (1976-1996), Kim and Debra Welch (1996-1998), and David and Louzel
Rogers (1998-approximately 2011). 4/

The Regional Board began investigating properties in the vicinity of the South Y Site following the
discovery of contamination in drinking water wells in the late 1980s. In November 1991, the
Regional Board identified the South Y Site as a source of PCE contamination, allegedly stemming
from the historic operation of the laundromat at the South Y Site. 5/ According to the Proposed
Order, the suspected source of the contamination at the South Y Site is a coin-operated dry cleaning
machine and the hose used to transfer solvent chemicals from delivery trucks in the parking lot. See
Proposed Order at 2, 6. The Proposed Order alleges that the machine was present at the South Y
Site during the 1970s and was removed in approximately 1979. See id. at 7 f24. A May 1972
lease between Connolly and Robert and Bernice Prupas identified authorized uses of the premises
as “[d]ry cleaning and coin-operated laundry, and purposes related thereto.” 6/ According to
information from the deposition of Mary Louise Baisley, a subsequent LTLW tenant, the coin-
operated machine was present at the South Y Site when Mrs. Baisley and her husband purchased
the laundry business in July 1976 and was removed three and a half to four years later. 7/

In 2007, the current owner of the South Y Site, Seven Springs, sued Fox in federal court under the
federal Comprehensive Environmental Response, Compensation and Liability Act (“CERCLA") and
under an indemnity provision in the purchase agreement between Century 73 and Interland. 8/ Fox
filed a Motion to Dismiss, which the court granted in part and denied in part. 9/ In the same action,

1/ See Agreement for Purchase and Sale of South “Y” Shopping Center, between Century 73 and
Interland Communities, Inc. (Dec. 19, 1985) (Exhibit A); Grant Deed from Connolly (Grantor) to
Century 73 (Grantee) (Sept. 11, 1974) (Exhibit B).

2/ Memorandum of Lease Between Century 73 and Connolly (Sept.11, 1974) (Exhibit C).

3/ See Memorandum from A. Bassak, Esq. to H. Singer and L. Dernback (Regional Board), South Y
Center Chain of Title and Laundry Lease History (Mar. 11, 2004) (Exhibit D).

4/ See id.; Notice to Creditors, Escrow No. 203-96154 (Feb. 5, 1998) (Exhibit E).

5/ See Regional Board, Status Report on the “Y” Investigation in South Lake Tahoe (Sept. 4-5,
1997) (Exhibit F); Letter from E. Garfinkle (Dreher, Garfinkle & Watson) to J. Short (Regional Board),
Tahoe Y Shopping Center, South Lake Tahoe, El Dorado County, APNs: 023-421-011 and 021 (Jan.
10, 1992) (Exhibit G).

6/ Lease Between Landlord Connolly and Tenants the Prupases (May 24, 1972) ("May 1972
Lease”) (Exhibit H) § 7.

71" See Excerpts from the Transcript of Deposition of Mary Louise Baisley, Seven Springs Ltd. P’ship
v. Fox Capital Mgmt. Corp. (E.D. CA, 2007) (No. 2:07-00412-LKK-GGH) (“Baisley Deposition”)
(Exhibit I) at 44-46.

8/ See Complaint, Seven Springs Ltd. P’ship v. Fox Capital Mgmt. Corp., No. 2:07-00142-LKK-GGH
(E.D. Cal. 2007) (Exhibit J).

9/ See Seven Springs Ltd. P'ship v. Fox Capital Mgmt. Corp., No. 2:07-00142-LKK-GGH (E.D. Cal.
2007) (Exhibit K) (order granting in part and denying in part Fox's motion to dismiss and holding that
Seven Springs did not qualify for the innocent landowner defense, was restricted to pursuing a
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Fox filed claims against a number of third parties, including a number of former LTLW tenants, but
never pursued these claims, as it eventually reached a confidential settiement agreement with its
insurance company and Seven Springs. 10/

B. Remediation of the LTLW Site

Following the settlement with Seven Springs, the parties jointly retained a consultant, Environmental
Engineering, Consulting and Remediation, Inc. (“E2C"), to conduct the remediation that the Regional
Board required. In June 2009, E,C submitted to the Regional Board an Interim Remedial Action
Workplan (“IRAP") that proposed to install a soil vapor extraction/groundwater air sparging system
("SVE/GASS") to address volatile organic compounds (“VOCs”) in vadose zone soil and shallow
zone groundwater at the South Y Site. 11/ E,C amended the plan in August 2009 12/, and the
Regional Board approved it on September 1, 2009. 13/ Operation of the SVE/GASS began in April
2010. The system consists of:

Six (6) horizontal SVE wells

Twenty (20) vertical SVE well pairs
Twenty-seven (27) groundwater air sparge wells
Ten (10) vapor probe points

Four (4) on-site monitoring wells

Two (2) off-site monitoring wells

The system was judged effective and E,C recommended its continued operation. 14/ The Regional
Board approved the SVE/GASS as the final remedy for the South Y Site in 2013. 15/ As of July
2015, almost 900 pounds of chlorinated hydrocarbons and other VOCs have been removed from the

contribution claim under CERCLA § 113 and was not entitled to the benefits of the indemnity, which
had, in any event, expired).

10/ See Fox Capital Mgmt. Corp. Third Party Complaint Against Real Estate Mgmt. Associates,
LLC, et al., Seven Springs Ltd. P’ship v. Fox Capital Mgmt. Corp., No. 2:07-00142-LKK-GGH (E.D.
Cal. 2007) (Exhibit L).

11/ E3C, interim Remedial Action Workplan for SZA Groundwater Investigation, SZA Groundwater
Monitoring, Interim Remedial Action Vadose Zone Soil and Shallow Groundwater Cleanup, Lake
Tahoe Laundry Works, 1024 Lake Tahoe Boulevard, South Lake Tahoe (June 4, 2009) (“IRAP")
(Exhibit M).

12/ E,C, Amendment to Interim Remedial Action Workplan for SZA Groundwater Investigation, SZA
Groundwater Monitoring, Interim Remedial Action Vadose Zone Soil and Shallow Groundwater
Cleanup, Lake Tahoe Laundry Works, 1024 Lake Tahoe Boulevard, South Lake Tahoe (Aug. 26,
2009) (“IRAP Addendum”) (Exhibit N).

13/ Letter from L. Dernbach (Regional Board) to S. Reisch (Fox’'s counsel) and B. Beard (Seven
Springs’ counsel) (Sept. 1, 2009) (Exhibit O).

14/ E,C, Interim Remedial System Installation/Pilot Testing Report of Findings and Draft Remedial
Action Plan for Vadose Zone Soil and Shallow Groundwater Cleanup, Lake Tahoe Laundry Works,
1024 Lake Tahoe Boulevard, South Lake Tahoe (Aug. 12, 2010) (“RAP") (Exhibit P) at 45.

15/ Regional Board, Acceptance of Work Plan for Remediation and Order to Submit Technical
Reports, Former Lake Tahoe Laundry Works, 1024 Lake Tahoe Boulevard, South Lake Tahoe, El
Dorado County, Investigative Order R6T-2013-064 (Aug. 2, 2013) (Exhibit Q) at 2.
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South Y Site. 16/ Quarterly sampling events show PCE concentrations in groundwater have
reduced by several orders of magnitude on-site. The most recent sampling conducted in December
2015 showed PCE concentrations of 35 micrograms per liter (“pg/L") in monitoring well LW-MW-1S,
1.1 pg/L in well LW-MW-28, 34 pg/L in well LW-MW-5S, 2.8 pg/L in well LW-MW-10SR, and 3.8
pg/L in well LW-MW-11S. 17/ Although monitoring wells LW-MW-9S, LW-MW-12S, and
LW-MW-138S could not be sampled because they were covered by snow and ice, PCE has either not
been in those wells or it has been detected at concentrations less than the maximum contaminant
level (“MCL") of 5 pg/L since the beginning of 2014. 18/

PCE in well LW-MW-5S rose from 6.3 pg/L in September 2015 to 34 pg/L in December 2015. This
increase reflects contaminant rebound due to temporary shutdown of the SVE/GASS between July
and October 2015. Rebound occurs during system shutdown because groundwater re-equilibrates
with contaminants sorbed to sediment in the treatment zone. 19/ The rebound effect in well
LW-MW-5S is small. The PCE concentration of 34 ug/L is substantially less than the maximum PCE
concentration of 1,400 ug/L detected in June 2010 thereby demonstrating SVE/GASS has been
effective in removing PCE mass from the subsurface and improving groundwater quality at the site.

C. Off-Site Activities

While the on-site remediation continued, in late 2014 and early 2015 the Regional Board tested a
series of domestic wells, some of which were located nearly two thousand feet away from the South
Y Site, and discovered PCE contamination in two of them. 20/ Pursuant to a stipulated agreement
with the Regional Board, without admitting liability, Fox and Seven Springs agreed to provide
alternative water supply to the affected landowners. 21/

On September 15, 2015, the Regional Board published the Proposed Order, which, if finalized,

would require Fox and Seven Springs to undertake supplemental remedial measures to contain
contamination on the South Y Site and to investigate, clean up and abate off-site contamination
allegedly emanating from the South Y Site.

16/ E,C, Third Quarter 2015 Groundwater Monitoring Report and Current Site Remediation Status
Report, Lake Tahoe Laundry Works, 1024 Lake Tahoe Boulevard, South Lake Tahoe

(Nov. 11, 2015) (“E.C Third Quarter 2015 Monitoring Report") (Exhibit R) at 8.

17/ See E,C, Summary of Fourth Quarter 2015 Groundwater Monitoring Data, Table 1 (Exhibit S).
18/ See E,C Third Quarter 2015 Monitoring Report (Exhibit R), Table 1.

19/ U.S. Army Corps of Engineers (“USACOE”), In-Situ Air Sparging Engineer Manual, EM 200-1-

19 (Dec. 31, 2013) (“In-Situ Air Sparging Manual”) (Exhibit T) at 7-3.

20/ In re Fox Capital Mgmt. Corp. and Seven Springs Ltd. P’Ship, Cal. Reg. Water Quality Control

Bd., Lahontan Region, Stipulated Agreement for Replacement Water Supply at 883 and 903 Eloise
Avenue, South Lake Tahoe (Jun. 5, 2015) (“Stipulated Agreement”) (Exhibit U) {[1] 4-8.

21/ Seeid. | 10.
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il THERE IS NO BASIS FOR NAMING FOX OR CENTURY 7322/AS A “DISCHARGER”
UNDER THE WATER CODE

Section 13304(a) of the Water Code authorizes regional water quality control boards to issue
cleanup and abatement orders to “[a]ny person . . . who has caused or permitted, causes or permits,
or threatens to cause or permit any waste to be discharged or deposited where it is, or probably will
be, discharged into the waters of the state and creates, or threatens to create, a condition of
pollution or nuisance. . . ." Cal. Water Code § 13304(a). Here, the Regional Board has not alleged,
nor is there any basis on which it could allege, that Century 73 or Fox “caused” a discharge at the
South Y Site. While former owners and landlords who have not “caused” a discharge of waste may
be found to have “permitted” a discharge under Water Code Section 13304(a), under State Board
precedent that liability arises only if there is substantial evidence that the former owner/landlord:

* owned or possessed the relevant property at the time of the discharge;
» knew or should have known of the discharge; and
¢ had the legal ability to prevent the discharge.

See In re Stuart, Cal. State Water Res. Control Bd. Order No. WQ 86-15, 1986 WL 25522 at n.3
(Sept. 18, 1986); In re Exxon Co., Cal. State Water Res. Control Bd. Order No. WQ 85-7, 1985 WL
20026 at *2-6 (Aug. 22, 1985). As explained below, the Regional Board has failed to produce
substantial evidence in support of all three of these criteria.

A. The Regional Board has not Produced Substantial Evidence of a Discharge
During a Fox Party’s Ownership of the South Y Site.

To properly consider Century 73 or Fox as a discharger under Water Code Section 13304, the
Regional Board has the burden of producing substantial evidence that a release occurred while they
owned the South Y Site. See /n re Exxon, 1986 WL 20026 at *5-6. Substantial evidence means
“credible and reasonable evidence which indicates the named party has responsibility.” /d. at *6.

Here, Fox never owned the Site and the Regional Board does not even directly allege that a release
of PCE occurred during Century 73's ownership of the South Y Site between September 1974 and
December 1985. Rather, the Regional Board merely asserts that the “suspected source for the
solvent release was a self-service, coin-operated, dry cleaning machine in the Laundromat at the

22/ The Proposed Order does not clearly articulate the Regional Board's theory of liability against
Fox. The Proposed Order alleges that Fox was “the owner of the Facility at the time the self-service,
coin-operated, dry cleaning machine existed at the laundromat” and that Fox is the “ultimate
corporate successor” to Century 73. Proposed Order at 7, 1] 24-25. However, Fox never owned
the South Y Site. Furthermore, the Regional Board has not provided any evidence that Fox is the
corporate successor to Century 73. Moreover, if Fox's liability is based upon Century 73's, that
liability would have been extinguished if Century 73's liability was extinguished pursuant to Cal.
Corp. Code § 15908.07 when Century 73 dissolved in 1990. See Century 73, Certificate of
Cancellation - Limited Partnership (filed Jun. 29, 1990) (Exhibit V), see also Cal. Corp Code §
15908.07 (barring claims against a dissolved limited partnership four years after the publication of
the notice to creditors of the dissolution in accordance with the terms of the statute). Fox is currently
investigating whether Century 73 published the required notice of its dissolution under that section
and hereby reserves the right to raise this defense in this and subsequent proceedings.
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Facility and the hose used to transfer solvent chemicals from delivery trucks in the parking lot" and
that “[w]lhen the machine was removed from the Site in approximately 1979, PCE releases also
ceased at that time.” Proposed Order at 2, { 6; 7, q 24.

Moreover, rather than producing substantial evidence of the timing of the release, the Regional
Board contends that PCE was discharged at the South Y Site during Century 73's ownership based
solely on the fact that a coin-operated dry cleaning machine operated at the South Y Site during
Century 73's ownership, and attributes the contamination at the South Y Site to a spill in the parking
lot that occurred during the transfer of solvents from delivery trucks to the dry cleaning machine.
See id.

There are at least two significant problems with the Regional Board's approach. First, the Regional
Board assumes that merely alleging that PCE was used at the LTLW during Century 73's ownership
automatically establishes that PCE was discharged into the environment during that period. This
assumption is unsupported by any evidence in the record and flies in the face of the Regional
Board's apparent conclusion that multiple facilities used PCE in the South Y area without
experiencing a PCE release. Compare Proposed Order at 5, 17 (LTLW is the only source of PCE)
with C. Hutto, URS Corporation Americas (“URS"), PCE Investigation, South Lake Tahoe, Summary
of Findings (Feb. 5, 2016), slide 15 (conceding that multiple PCE users operated in the South Y
area); see also Section IV.D., infra, for a discussion of other PCE sources in the area. Second, the
May 1972 Lease between Connolly as the landlord, and Robert and Berniece Prupas, as the
tenants, indicates that the Purpases leased the LTLW to operate a“[d]ry cleaning and coin-operated
laundry, and purposes related thereto” for over two years prior to Century 73's ownership. See May
1972 Lease (Exhibit H),  7.1. Thus, a discharge in the parking lot during the transfer of solvents
from delivery trucks could well have occurred between May 1972, when a laundromat first operated
at the South Y Site, and September 1974, before Century 73 acquired the South Y Site, and there is
no basis for concluding that a similar spill would have occurred after.

Moreover, the Regional Board has not attempted to identify or interview relevant witnesses, required
all relevant parties to submit site histories, or prepared a conceptual site model or any other
technical analysis of the contaminant plume that justifies the Regional Board's conclusion that a
PCE release occurred while Century 73 owned the South Y Site. In the absence of such factual
evidence and technical analysis, the Regional Board's determination that PCE was released during
Century 73's ownership is based on mere conjecture. Such conjecture is not the “credible and
reasonable evidence” that the State Board requires and therefore does not qualify as substantial
evidence. See In re Exxon, 1985 WL 20026 at *6.

Importantly, there is no State Board precedent for reaching a conclusion as to the timing of a
discharge without eyewitness testimony or technical evidence. After an extensive review, we have
found no cleanup and abatement orders where the timing of a discharge was in dispute and the
State Board made or upheld a finding on that issue based solely on the grounds that a detected
chemical was in use at the site during the relevant time period. Instead, in the few cleanup and
abatement orders where the timing of a discharge was directly in dispute, the State Board has relied
on at least some direct evidence that the relevant contaminant was in fact spilled at the site in the
relevant time period or on some technical evidence—such as a fate-and-transport analysis—to
determine the timing and location of the discharge.

For example, in In re Stinnes-Western Chem. Com., Cal. State Water Res. Control Bd. Order No.
WQ 86-16, 1986 WL 25523 at *3-8 (Sept. 18, 1986), the State Board affirmed a cleanup and
abatement order issued by a regional board to the current owner of a contaminated site and the
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successor-in-interest of the former owner of the site based on eyewitness declarations about the
timing of a PCE spill and a technical calculation of solvent-plume velocity to determine the timeframe
in which a discharge occurred. In In re Wenwest, Cal. State Water Res. Control Bd. Order No. WQ
92-13, 1992 WL 12622783 at *2 (Oct. 22, 1992), the State Board upheld a regional board's finding
that discharges occurred while the site was owned by a former owner based on technical reports
that, “considering the soil in the area and the distance the gasoline has travelled to reach the
neighbor's well, discharges took place at least 12 years before it was detected by the neighbor,”
placing the discharge well within the period in which the site was owned by the former owner.
Similarly, in In re Sanmina Corp., Cal. State Water Res. Control Bd. Order No. WQ 93-14, 1993 WL
456494 at *4 (Oct. 19, 1993), the State Board found evidence sufficient to find the petitioner—a
former tenant at the site—caused or permitted a discharge where the petitioner operated a
manufacturing business in which VOCs were typically used, documentary and testimonial evidence
established that the petitioner stored or used VOCs, such compounds were detected beneath the
petitioner's concrete “wet floor” at the facility, the petitioner had a history of repeated spills, and the
contamination could not be attributed to an upgradient source. See also In re Spencer Rental Serv.,
Cal. State Water Res. Control Bd. Order No. WQ 87-1, 1987 WL 1411947 (Jan. 22, 1987) (lessee of
contaminated site properly named as discharger despite claims that the contamination pre-dated his
tenancy where contamination was detected directly beneath gasoline tank used by lessee, evidence
showed that no such contamination was present when the tank was installed, and monitoring data
were consistent with a more recent spill).

Here, the only eyewitness testimony from the relevant time period, that of former tenant Mary Louise
Baisley, directly contradicts the Regional Board's unsubstantiated assertions, and indicates that no
spill occurred between July 1976 and 1979 when the Regional Board indicates that the coin-
operated dry cleaning machine was removed from the South Y Site. During her April 2007
deposition, Mary Louise Baisley declared under oath that the coin-operated machine was used
infrequently during her tenure, and thus the solvent did not need to be replaced frequently.
According to the deposition, delivery trucks delivered solvent to the facility only four or so times
during the entire period of the Baisleys' ownership of the laundry business. See Baisley Deposition
(Exhibit I) at 135. Mrs. Baisley further declared that she was at the LTLW facility nearly every day
and neither witnessed nor heard her husband describe any spill or leak during their period of
ownership. /d. at 56-60, 101, 136-37. If a spill did not occur after July 1976, it may well have
occurred before Century 73's ownership (e.g., between May 1972 and September 1974) as
operations were beginning at the South Y Site.

Unlike the situations addressed by State Board precedents, in this case, the Regional Board has
offered no evidence, direct or otherwise, that shows that a spill occurred during Century 73's
ownership. In fact, the only direct evidence from the time period, Mrs. Baisley’s sworn testimony,
casts serious doubt on the Regional Board's allegations. Not only is the Regional Board's
conclusion in this case at odds with existing State Board precedents, it creates a new (and ill-
considered) precedent, as it suggests that every company that owned commercial or industrial
property in the 1970s is liable under Section 13304 so long as it or its tenants used chemicals that
are later found on the property and without any evidence of a spill during their ownership. Such a
broad threat of liability contradicts the express terms of the statute, which requires some culpability —
in the form of evidence that prior owners “caused or permitted” a discharge — before they can be
held liable.
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B. The Regional Board has not Produced Substantial Evidence That Century 73 or
Fox Knew or Should Have Known of a Discharge

Even if the Regional Board concludes, despite the lack of supporting evidence, that a discharge at
the South Y Site occurred during a Fox Party’'s ownership of the South Y Site, the Regional Board
still must furnish substantial evidence that Century 73 or Fox knew or should have known of the
discharge while a Fox Party owned the South Y Site. See /In re Stuart, 1986 WL 25522 at n.3
(liability may attach under Section 13304 without proof of actual knowledge of contamination
because the risk of leaking underground storage tanks was common knowledge in the oil industry in
1986); In re Logsdon, Cal. State Water Res. Control Bd. Order No. WQ 84-6, 1984 WL 19063 at *5
(July 19, 1984) (former landowners caused or permitted a tenant’s discharge where they had “(1)
actual knowledge of the dangerous condition and (2) an opportunity to obviate it"); see also In re
U.S. Dept. of Ag., Cal. State Water Res. Control Bd. Order No. WQ 87-5, 1987 WL 54537 at n.1
(Apr. 16, 1987) (landowners are liable without actual knowledge of a discharge “where the activity
permitted on the property might be expected, by a reasonable and prudent landlord, to result in a
discharge.”). The theory behind the knowledge requirement recognized by these precedents is that
the statutory predicate for imposing liability—i.e., that the landlord has “permitted” a nuisance—is
met only if the landlord knows or should know that the nuisance exists or is threatened, has the
authority to prevent it, and chooses not to. See In re Stuart, 1986 WL 25522 at *3. There is no
evidence that Century 73 or Fox had any knowledge that a discharge occurred, and there was no
way it should have known of the discharge — as a landlord and general partner of a landlord,
respectively, Century 73 and Fox were not present on-site to observe any spills, and the fact that dry
cleaners often released contaminants into the environment was not a commonly known fact at the
time Century 73 owned the South Y Site.

In In re Stuart, the State Board held that Section 13304's knowledge requirement may be met by
landlords who have “general knowledge of the operation and the normal dangers common to it.” /d.
at n.3. According to the State Board, the normal danger common to the tenant's gas-station
operation was that underground storage tanks often leak. /d. On that point, the State Board
emphasized that “[p]roblems of leaking underground tanks have become common knowledge,
particularly in the oil business, in recent years and legislative responses (e.g. Health and Safety
Code § 25280 et seq.) have called further attention to the issue.” Id. Thus, the critical ruling by the
State Board in In re Stuart was that a petroleum-company landlord can be found to have “permitted”
its tenant gas-station operator’s discharges where such discharges were common knowledge in the
industry in which both companies operated. Importantly, the State Board did not impose liability on
the petroleum company because it knew that its tenant operated a gas station at the site, that the
tenant handled gasoline at the site, that gasoline required careful handling and containment, or
because the petroleum company should have somehow inferred from the fact that gasoline is
flammable or otherwise dangerous that it could be discharged into the environment. Rather, the
petroleum company was found liable because it was in the oil business and it was common
knowledge at the time the petroleum company leased the property that gasoline was often
discharged from leaking underground storage tanks. 23/

23/ A year after In re Stuart, the State Board again explained in In re United States Department of
Agriculture that “a landowner can be held accountable, even without actual knowledge, where the
activity permitted on the property might be expected, by a reasonable and prudent landlord, to result
in a discharge.” 1987 WL 54537 at n.1. Reasonably expecting a tenant's activities to result in a
discharge is not the same, of course, as simply knowing generally of the tenant’s activities.
Similarly, knowing that a tenant is using a chemical in its business is not the same as knowing that
the tenant has spilled or discharged that chemical into groundwater.
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None of the factors on which the State Board and California courts have relied in prior precedents to
conclude that a landowner or landlord should have known of its tenant's discharges are present in
this case. Unlike in In re Stuart, there is simply no evidence, let alone substantial evidence, that
Century 73 or Fox, real estate companies that were not in the dry cleaning business, should have
known based on common knowledge in the 1970s that PCE was likely to be released into the
environment. On the contrary, numerous sources confirm that this hazard was not discovered until
the late 1980s, after Century 73 sold the South Y Site. The first cleanup and abatement order
published by the State Board that addresses groundwater contamination caused by a dry cleaner
was issued in 1989, upholding a 1988 regional board order. See In re Spitzer, Cal. State Water Res.
Control Bd. Order No. WQ 89-8, 1989 WL 97148 at *9-10 (May 16, 1989). A publication of the State
Coalition for Remediation of Drycleaners also suggests that groundwater contamination from dry
cleaning operations was first discovered in the late 1980s. 24/

For the foregoing reasons, there is no basis for concluding that Century 73 or Fox should have
known of the discharges from the dry cleaner at the time it owned the South Y Site. There is no
evidence that they were present on-site to observe everyday operations, let alone what could have
been a one-time spill in the parking lot. Moreover, contamination was not a hazard commonly
associated with dry cleaners until years after the coin-operated dry cleaning machine ceased
operating at the South Y Site.

C. The Regional Board Has Not Produced Substantial Evidence that Century 73 or
Fox Could Have Prevented a Discharge

In determining whether a landlord has the legal authority to prevent a tenant's discharge of waste,
the State Board has focused on whether the terms of the relevant lease authorized the landlord to
terminate the tenancy, enter the premises, or otherwise remediate the contamination. See, e.g., In re
Logsdon, 1984 WL 19063 at *4-6 (lease authorized landiord to re-enter the premises if tenants
violated lease provisions prohibiting tenants from creating a nuisance on the premises and requiring
tenants to abide by all laws); In re Spitzer, 1989 WL 97148 at *4 (owners had right to regain
possession of the site if the lessee failed to maintain the premises in good order and condition or
failed to comply with all applicable laws). In this case, the Regional Board has not provided any
evidence, let alone substantial evidence, that Century 73 or Fox had this ability.

In any event, Century 73 and Fox could only be expected to prevent contamination they knew or
should have known about. In addition, unlike the landlord in /n re Spitzer, neither Fox Party owned
the South Y Site at the time the contamination was discovered. For all the reasons set out above,
Century 73 and Fox neither knew nor should have known about PCE discharges, if any, at the LTLW
by its tenants, and it is clear that neither entity had the ability to prevent any such discharges.

Iv. THE CONTAMINATION AT ISSUE IN THE PROPOSED ORDER IS NOT ASSOCIATED
WITH THE LTLW SITE

Even if a Fox Party could be considered a discharger, it still would not be liable for the off-site work
set forth in the Proposed Order because the Regional Board has failed to provide substantial
evidence that the Off-Site Contamination that is the subject of the Proposed Order — in particular, the
PCE detected at 883 and 903 Eloise Avenue, in monitoring well OS-1, and south of the Hurzel
property— is actually migrating from the LTLW at the South Y Site.

24/ See State Coalition for Remediation of Drycleaners, “A Chronology of Historical Developments
in Drycleaning” (Nov. 2007) (Exhibit W) at 4.
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The Regional Board asserts that “[c]ontinual detection of PCE in off-site monitoring well[s] . . . is
assumed to be from historical solvent releases at the [LTLW].” Proposed Order at 3, ] 10. The
Regional Board does not have authority to impose cleanup obligations based on assumptions; it
must base its directives on substantial evidence. See In re Exxon Co., 1985 WL 20026 at *2-6.
Moreover, the mere presence of PCE in off-site groundwater does not establish that the LTLW is the
source of the Off-Site Contamination. Before it can conclude that the Off-Site Contamination
migrated from the LTLW, at a minimum, the Regional Board must identify substantial evidence that
groundwater from the South Y Site actually flows in the direction of the observed off-site impacts,
and that, consistent with scientific principles and known data, the concentrations and distribution of
PCE off-site was caused by the concentrations and distribution of PCE at the South Y Site.
Furthermore, as a matter of logic, the Regional Board cannot find that the Off-Site Contamination
must have been caused by discharges of PCE from the South Y Site because there are no other
known sources, unless it demonstrates, at a minimum, that all known and suspected sources of PCE
have been thoroughly evaluated and exonerated.

The evidence in this case shows that the Regional Board cannot make these showings. Indeed, as
explained below, the distribution of PCE concentrations in groundwater at and in the vicinity of the
South Y Site and the groundwater flow data contradict the Proposed Order's assertion that PCE in
groundwater at the South Y Site has caused the Off-Site Contamination.

A. The Distribution of PCE in Groundwater Does Not Support the Proposed
Order’s Conclusions

Extensive subsurface investigations at the South Y Site completed prior to the ongoing remedial
action detected PCE in shallow zone groundwater (less than 40 ft bgs) at a maximum concentration
of 5,150 pg/L in December 2009. Sampling of middle zone groundwater (roughly 40 to 50 ft bgs) at
the South Y Site at various times between 2003 and 2008 found much lower PCE concentrations,
with a maximum detected PCE concentration of 137 ug/L over this time period. By contrast, the Off-
Site Contamination consists of much higher PCE concentrations in middle zone groundwater than
shallow zone groundwater. As explained below, this difference between the PCE distribution in on-
site and off-site groundwater contradicts the Regional Board staff's position that the South Y Site is
the source of the Off-Site Contamination.

As reflected in the Proposed Order, the Regional Board has consistently maintained that PCE
contamination at the South Y Site originated from a surficial spill of PCE in the LTLW parking lot.
Proposed Order at 2, 6. This finding is supported by the fact that the highest PCE concentrations
in soil and groundwater at the South Y Site have been detected at monitoring well LW-MW-1S,
which is constructed in the parking lot near the suspected spill location and screened in the shallow
zone from approximately 15 to 25 feet below ground surface (“ft bgs”). Maximum PCE
concentrations were 532 milligrams per kilogram (“mg/kg”) in a soil sample obtained at 7 ft bgs in
2008 25/ and 5,380 pg/L in a groundwater sample collected in May 2011. 26/

Soil PCE concentrations attenuate with depth in the suspected spill location, which demonstrates
PCE did not enter the middle zone as dense non-aqueous liquid (“DNAPL"). PCE concentrations
deeper than 7 ft bgs are low. PCE was detected at 0.26 mg/kg at 26 ft bgs, 0.33 mg/kg at 38 ft bgs,
and was not measured above the laboratory reporting limit of 0.05 mg/kg at 52.5 ft bgs in soil

25/ See IRAP (Exhibit M), Appendix G, Table 2.
26/ See E,C Third Quarter 2015 Monitoring Report (Exhibit R), Table 3.
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samples obtained from the boring for well LW-MW-18. 27/ These data suggest the quantity of PCE
spilled was insufficient to reach the saturated zone as DNAPL, and instead became trapped in
shallow vadose zone soil.

Groundwater PCE concentrations in the middle zone also were low compared to those in the shallow
zone. In the 12 years that groundwater sampling has been conducted at the South Y Site, the
highest PCE concentration detected in middle zone groundwater was 137 pg/L in well LW-MW-1D in
2008. Well LW-MW-1D is screened from 40 to 50 ft bgs, and is co-located (or nested) with shallow
zone well LW-MW-1S. Figure 1 shows PCE concentrations in shallow and middle zone groundwater
at the South Y Site, generally between 2003 and 2008, before operation of the SVE/GASS
commenced. These data indicate the surficial spill of PCE did not significantly affect middle zone
groundwater at the South Y Site. None of the PCE concentrations are suggestive of DNAPL in the
middle zone. U.S. EPA states DNAPL may be present if sampled groundwater concentrations are in
excess of 1 percent of their pure phase or effective solubility. 28/ One percent of the pure phase
solubility of PCE is approximately 2,100 pg/L. 29/ No PCE has been detected in middle zone
groundwater at the South Y Site at concentrations greater than this threshold value.

The Off-Site Contamination data reveal a completely different PCE distribution. As shown on Figure
2, PCE has been detected at the following concentrations in middle zone groundwater between the
South Y Site and Eloise Avenue wells:

e 310 pg/L. PCE at 60 ft bgs from borehole near James Avenue and Fifth Street in
1998.

e 430 ug/L PCE at 50 ft bgs from borehole on TCl site in 2001.

e 1,500 pg/L PCE at 45 ft bgs from borehole on Hurzel site in 2007.

e 3,000 ug/L PCE at 44 to 46 ft bgs from borehole on Napa site in 2002.

e 4,700 ug/L PCE at 47.5 to 50 ft bgs from borehole on Big O site in 2001.

These PCE concentrations are much higher than the maximum PCE concentration of 137 ug/L
detected in middle zone groundwater at the South Y Site. PCE concentrations at the Napa and Big
O sites indicate the potential existence of NAPL in middle zone groundwater at these properties.
The significant difference between the PCE distributions in on-site and off-site wells indicates that
LTLW is not the source of PCE in middle zone groundwater off-site, including in the Eloise Avenue
wells themselves, which are screened in the middie zone (44 to 64 ft bgs) and the deeper
groundwater zone (56 to 76 ft bgs). 30/

Regional Board staff have examined these same distributions and arrived at the same conclusion.
In an email dated November 15, 2004, from Ms. Lisa Dernbach of the Regional Board to Mr. Harold
Singer of the Regional Board, Ms. Dernbach stated the following:

27/ See IRAP (Exhibit M), Appendix G, Table 2.

28/ See U.S. EPA, Ground Water Issue: Assessment and Delineation of DNAPL Source Zones at
Hazardous Waste Sites, EPA/600/R-09/119 (Sept. 2009) (Exhibit X) at 6.

29/ This is based upon PCE solubility limit in water of 210,000 ug/L, as reported by U.S. EPA in its
Regional Screening Level ("RSL") Chemical-specific Parameters Supporting Table (Nov. 2015)
(Exhibit Y).

30/ See Water Well Drillers Reports in Exhibit Z (providing Eloise Avenue well construction details).
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e “... the source of the contamination in GW-6 [middle zone groundwater in Lake Tahoe
Boulevard between the LTLW site and Napa site — see Figure 1] is not from the
laundromat [LTLW site].”

e “... the laundromat [LTLW] plume is clearly in the upper portion of the saturated zone
(20-30 ft) and is unlikely to be pulled to the 44 ft depth in the absence of an active
force....”

e “More likely, contamination at GW-6 is from the Lakeside Napa Auto Store...." 31/

Similarly, in its Staff Report dated August 22, 2005, the Regional Board concluded that PCE in
middie zone groundwater at the Big O site did not originate from the South Y Site, and that the Big O
site is “primarily affected by a PCE source originating onsite.” 32/ In a letter dated February 22,
2007, Regional Board staff stated that the Big O site potentially contributed to groundwater PCE
contamination in the South Y area, and that as a result, the Regional Board could not issue a closure
or no further action letter related to the Big O site. 33/

Since preparation of the Regional Board Staff Report in 2005, no additional middle zone
groundwater data have been generated that would be expected to alter the Regional Board's
conclusions and opinions regarding the source for the PCE in groundwater on the Big O site. PCE
was detected at a maximum concentration of 5,380 ug/L. in shallow zone groundwater at LTLW in
2011, but this contamination is associated with PCE trapped in shallow vadose zone soil; not PCE
DNAPL that has migrated to middle zone groundwater. 34/ Furthermore, no additional information
regarding the Big O site has been presented that would be expected to alter the Regional Board’s
conclusion in its 2007 letter.

B. SVE/GASS has Successfully Removed VOCs from the Subsurface and
Contained the VOC Plume On-Site

Seven Springs and Fox installed the SVE/GASS to remediate PCE in vadose zone soil and shallow
zone groundwater at the South Y Site in accordance with the RAP approved by the Regional Board.
The cleanup area agreed upon by Seven Springs, Fox, and the Regional Board is depicted on
Figure 4 in the RAP (Exhibit P). As explained below, the SVE/GASS has been operated as
designed and has been effective at removing PCE and related compounds from soil and
groundwater before they enter indoor air or migrate off the South Y Site.

Each SVE well pair consists of one well with a screen interval between approximately 5 and 10 ft
bgs and the other with a screen interval between approximately 10 and 12 ft bgs. SVE well pairs are
spaced 30 feet from each other. This spacing maintains overlapping radii of influence (“ROIs”)
between the well pairs and ensures that the entire vadose zone within the cleanup area is addressed
by SVE. The number of SVE well pairs are more than adequate to achieve cleanup. In coarse-
grained soil such as that encountered above the groundwater table at the LTLW, the ROI of SVE

31/ Email correspondence from L. Dernbach (Regional Board) to H. Singer (Regional Board) (Nov.
15, 2004) (Exhibit AA).

32/ Staff Report, Regional Board, Solvent Contamination at the Big O Tires Store, 1961 Lake Tahoe
Boulevard, South Lake Tahoe (Aug. 22, 2005) (“2005 Staff Report") (Exhibit BB).

33/ Regional Board, Comments on Site Investigation Results, Big O Tires Store, 1961 Lake Tahoe
Boulevard, South Lake Tahoe, El Dorado Count (Feb. 22, 2007) (Exhibit CC).

34/ See E,C Third Quarter 2015 Monitoring Report (Exhibit R), Appendix G, Table 2.
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wells can extend 100 feet. 35/ Consistent with this fact, E,C found that “[vJacuum influence over the
entire site, including under the building and into Lake Tahoe Boulevard, can be readily achieved
using all shallow SVE wells.” 36/

Analytical results of indoor air samples collected from the building at the LTLW in December 2015
demonstrate the SVE system'’s effectiveness. PES Environmental, Inc. (“PES") obtained indoor air
samples from tenant spaces in the building where LTLW was located. The maximum PCE
concentration of 0.514 micrograms per cubic meter (“pg/m®’) detected in indoor air was considerably
less than the San Francisco Bay Regional Water Quality Control Board PCE Environmental
Screening Level ("ESL") of 2.1 yg/m® established for protection of human health under
commercial/indus