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September 15, 2017 

 

 

 

Jeanine Townsend, Clerk to the Board 

State Water Resources Control Board 

1001 I Street, 24th Floor 

Sacramento, CA 95814 

 

 

Re: State Wetland Definition and Procedures for Discharges of Dredged or Fill 

Materials into Waters of the State of California  

 

 

Dear Chair Marcus and Board Members: 

 

  The Environmental Defense Center (“EDC”) would like to thank you for the opportunity 

to submit comments regarding the State Water Resources Control Board (“SWB”) State Wetland 

Definition and Procedures for Discharges of Dredged or Fill Materials into Waters of the State of 

California (“draft Wetlands Policy”). EDC is a non-profit public interest law firm that protects 

and enhances the Central California Coast environment through education, advocacy, science, 

and legal action.  

 

  Wetlands are critical to the State of California and provide many social, economic, and 

environmental benefits including water supplies, water quality, habitat for fisheries and wildlife, 

recreation, aesthetics, flood protection, and carbon sequestration. Although the extent of wetlands 

has been reduced by 90% in our state, California wetlands nonetheless provide habitat for 55% of 

endangered animal species. 

 

  We support the State’s efforts to develop a Wetlands Policy. However, we are concerned 

that the draft Wetlands Policy does not contain a sufficient definition of a wetland. Many areas 

considered wetlands by local, state, and federal agencies would not be considered wetlands under 

the proposed definition and therefore would not be protected.  

 

  State agencies such as the California Coastal Commission (“CCC”) and California 

Department of Fish and Wildlife (“CDFW”) provide a one-parameter wetland definition.1 This 

                                                 
1 Coastal Act Section 30121 defines wetlands as “lands within the coastal zone which may be 

covered periodically or permanently with shallow water and includes saltwater marshes, 
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definition requires the presence of only one of the three wetland parameters (i.e. hydrology, 

vegetation, or soils) for an area to qualify as a wetland. The proposed wetland definition, on the 

other hand, is a modified three-parameter definition often requiring the presence of wetland 

hydrology, vegetation, and soils for an area to qualify as a wetland. As such, the draft Wetlands 

Policy defeats one of the purposes of the policy, which is to create one consistent standard for the 

State. 

 

The draft Wetlands Policy’s wetland definition also falls short of its goal to protect all 

wetlands in the State. Based on an evaluation of wetland projects on the central California coast, 

by using a modified three-parameter definition, the policy and regulations will apply to only 

approximately half the acreage of wetlands that would be captured under the one-parameter 

definition. Moreover, the proposed modified three-parameter definition is inconsistent with and 

less protective of wetlands than the definitions used by CDFW, CCC, United States Fish and 

Wildlife Service (“USFWS”) and Regional Water Quality Control Board Regions 2 and 4, and 

the Lahontan Regional Board. 

 

Under the Porter Cologne Act, Waters of the State are defined broadly. To ensure 

consistency and reduce confusion amongst applicants and the public, it is imperative that the 

SWB provide a wetland policy that includes the broader wetland definition. Absent this, areas 

considered wetlands by USFWS, CDFW, CCC, counties such as Santa Barbara County, and some 

Regional Boards will not be protected by the SWB’s draft Wetlands Policy and, as a result, 

California will continue to lose more wetlands to dredge and fill than it gains through mitigation 

and restoration. 

 

  As the SWB recognizes, wetlands provide tremendous uses and benefits to the State of 

California. In order to preserve these invaluable resources, the definition of a wetland must be 

stable, accurate, and consistent with other local, state, and USFWS wetland definitions. In 

                                                                                                                                                             

freshwater marshes, open or closed brackish marshes, swamps, mudflats, and fens.” See 

Statewide Interpretive Guideline for Wetlands and Other Wet Environmentally Sensitive Habitat 

Area (Adopted 2-4-81).] See also Dunn v. County of Santa Barbara (2006) 135 Cal.App.4th 

1281, 1293, citing the Interpretive Guideline: “’For purposes of this classification, wetlands must 

have one or more of the following three attributes: (1) at least periodically, the land supports 

predominantly hydrophytes3; (2) the substrate4 is predominantly undrained hydric soil; and (3) 

the substrate is nonsoil and is saturated with water or covered by shallow water at some time 

during the growing season of each year.’ (Interpretive Guideline, p. 79, appen. D, italics added.)” 

While not codified in regulations, as a policy, CDFW relies on the USFWS and also uses a one-

parameter wetland definition: “The USFWS definition utilizes hydric soils2, saturation or 

inundation, and vegetative criteria, and requires the presence of at least one of these criteria 

(rather than all three) in order to classify an area as a wetland. The USFWS definition has been 

employed in project review nationwide for over 8 years. It has been well tested and proven to be 

adequate. Further, because it requires the application of the same array of biological and physical 

parameters, it exhibits a degree of consistency and uniformity which is advantageous to 

biological and developmental planners alike.” 

http://www.fgc.ca.gov/policy/p4misc.aspx#DEPARTMENT 

 

https://1.next.westlaw.com/Document/Ia6049e4f8dd211da8ccab4c14e983401/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740360000015e830b1037d971af85%3FNav%3DCASE%26fragmentIdentifier%3DIa6049e4f8dd211da8ccab4c14e983401%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=db41c2f0c5455d58fc5eb5320f89772c&list=ALL&rank=1&sessionScopeId=cf3921354d043c1fd3c66705199e2c81cb6579422ba46e55622436f2d74ce4c4&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_B00432008260412
https://1.next.westlaw.com/Document/Ia6049e4f8dd211da8ccab4c14e983401/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740360000015e830b1037d971af85%3FNav%3DCASE%26fragmentIdentifier%3DIa6049e4f8dd211da8ccab4c14e983401%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=db41c2f0c5455d58fc5eb5320f89772c&list=ALL&rank=1&sessionScopeId=cf3921354d043c1fd3c66705199e2c81cb6579422ba46e55622436f2d74ce4c4&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_B00542008260412
http://www.fgc.ca.gov/policy/p4misc.aspx#footnote2
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accordance with the goal of preserving the crucial role wetlands play in the State of California, 

we request that the SWB evaluate an alternative wetland policy which includes the broader one-

parameter wetland definition – the definition used by the vast majority of other relevant agencies. 

 

  Thank you for your consideration of these comments. 

 

Sincerely, 

      
     Linda Krop, 

Chief Counsel 

 

      
Brian Trautwein, 

Environmental Analyst / Watershed Program Coordinator 


