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TO: Advisory Staff and Board Members
c/o David Gibson, Executive Officer
'SAN DIEGO REGIONAL WATER QUALITY CONTROL BOARD

FROM: / Prose tonal Team&

c/o James Smith, Assistant Executive Offlcer
SAN DIEGO REGIONAL WATER QUALITY CONTROL BOARD

DATE: April 17, 2013

SUBJECT: Prosecution Team Response to Comments Received on Tentative Order
No. R9-2013-0032

The San Diego Regional Water Quality Control Board Prosecution Team (“Prosecution Team”)
submits responses to the five public comments received prior to the close of the written
comment period on the Los Pefasquitos proposed settlement. In summary, the comments
received focus on two key issues; the calculated amount of the proposed penalty, and how the
suspended penalty should be applied to a SEP.

As a general matter, please note that the Tentative Order was a negotiated resolution between
. the Prosecution Team and the City of San Diego (“City”); an Administrative Civil Liability
Complaint (“ACLC") was not issued. To the extent that the public comments indicate
disapproval with the settlement agreement, the Prosecution Team responds that the
settlement agreement represents the best agreement that could be reached without
~ proceeding to an adversarial hearing for the reasons summarized below. ,
e Prosecution Team appropriately applied the Enforcement Policy’s penalty calculation to
develop a calculated liability of $2,428,089. Because sanitary sewer overflow (SSO)
penalties are discretionary, the Prosecution Team also appropriately applied its
discretion to include the Pump Station 1 spill, which shared the same underlying cause,
as a “covered matter” in the Stipulated Order.
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e Prosecution Team appropriately reduced the calculated civil liability from $2,428,089 to
$1,245,414 based on guidance in the Enforcement Policy. The specific settlement
considerations can be found on page 23 of the Tentative Order. These considerations
qualify as equitable factors, mitigating circumstances, evidentiary issues, or other
weaknesses, and can be redundant to the variables considered in the penalty
calculations.

e The Prosecution Team appropriately suspended 50 percent of the calculated civil
liability ($622,707) for the successful completion of a qualifying Enhanced Compliance
Action (“ECA"). The ECA provides backup power at six proposed locations, at a
significant expense to the City ($12,783,000), to prevent spills from not only the
receiving waters affected by the SSO, but also to other critical areas that may be
compromised under similar circumstances. In considering Supplemental Environmental
Projects (“SEPs”) and ECAs in enforcement settlements, the Prosecution Team
generally prefers proposals that prevent SSOs and/or restore their harmful effects to
proposals that focus on monitoring. The Prosecution Team therefore considers the
proposed ECA to prevent future spills to have a superior environmental benefit to a SEP
for monitoring.

With regards to the appropriateness of the amount of the proposed penalty, ultimately, that is
for the Board members to decide. If the proposed settlement agreement is rejected by the
Board, the Prosecution Team and the City of San Diego can continue settlement discussions,
or the Prosecution Team can consider whether to issue an ACLC. The Prosecution Team
maintains that the proposed settlement conforms to the State’s Enforcement Policy and
applicable statute, is consistent with other penalties assessed region wide and state wide, and
is'in the best interest of the public and the San Diego Water Board.

No changes to Tentative Order No. R9-2013-0032 are proposed. The City of San Diego has
submitted its responses under separate cover. All comments and responses have been posted
on the San Diego Water Board’s website at

http://www.waterboards.ca.gov/sandiego/water issues/programs/compliance/acl complaints.s
html .

Attachment: Prosecution Team Responses to Specific Public Comments
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