Sediment Quality Objectives Advisory Committee

3rd Meeting, April 26, 2004

Note: The agenda, the priority issues for the advisory committee, and a draft writeup on aquatic life protection follow the meeting minutes. Additional materials (PowerPoint presentations) are posted on the project website (http://www.swrcb.ca.gov/bptcp/sediment.html). 

Another note: The minutes capture the major issues presented and discussed during the meeting, though they are not intended as an exhaustive record of all comments made. Where it contributes to the readability of the minutes, discussion of the same issue that occurred at more than one place during the meeting is summarized together. Items on which the Committee expressed general agreement are indicated in bold, although it is important to emphasize that the Committee did not vote on these items. General agreement was assessed by the facilitator through the nodding of multiple heads, the absence of any objection, and more nodding of heads when he summarized the apparent agreement. Specific commitments by State Board staff, SCCWRP, the facilitator, or Committee members are also indicated in bold.

Meeting objectives

Chris Beegan outlined the meeting objectives (see project website for PowerPoint slides), which included:

· Identify co-chairs

· Provide technical update

· Discuss boundaries

· Discuss beneficial uses and protection

· Discuss legal issues with SWRCB attorney

· Identify the priority issues that should be addressed before the next meeting

· Identify areas where Committee members can assist in development.  

In particular, he emphasized the role of the Committee, which was to provide ongoing input, advice, and feedback to State Board staff as the Sediment Quality Objectives (SQO) and supporting documentation are developed. The Committee is not required to develop a consensus, but rather to identify key issues, help develop alternative approaches to those, and understand the implications of these different approaches.

Chris also asked the Committee to consider, over lunch, whether they desired to have a Committee chair or a set of co-chairs. This role would involve ensuring that communication flows smoothly between and among Chris, SCCWRP, the Committee members, and other interested parties. Three options were outlined and discussed:

1. A single chair is appointed, and the chairmanship rotates periodically between the Committee members from regulated entities and those from conservation organizations

2. Two co-chairs are appointed, one from each subgroup of Committee members

3. Brock Bernstein, the facilitator, expands his role to include the functions described above.

When this issue was addressed after lunch, the Committee chose option #3, with the added feature that, if any Committee members felt that information was not being effectively communicated, their particular point of view was not being fairly transmitted between meetings, and/or they needed to better prepare their thoughts prior to a Committee meeting, they could implement option 1 or 2 as needed. However, the Committee agreed that, at present, there was no need for this.

Chris also discussed the function of the Policy Support Document (PSD), which is intended to capture materials relevant to the overall process of developing the SQO. The PSD will be added to and revised as the results of the technical analyses become available, policy options are defined, and the Committee provides its input and feedback.

Technical update

Steve Bay reviewed recent technical progress (see project website for PowerPoint slides) in two major categories, database development and the benthic community assessment tool.

With regards to database development, the primary focus continues to be on data acquisition and QA/QC. While data acquisition is not yet complete, there appears to be a data gap for northern California north of San Francisco Bay, where data on benthic communities may be too sparse to complete the benthic assessment tool for this region. Some Committee members emphasized the need for the Committee to see a clearer explanation of the criteria used to determine whether data are suitable or not. It was pointed out that such decisions about, for example, when data are good enough for use in the benthic index or how to deal with different kinds of uncertainty, include an unavoidable values element. Steve agreed that a future meeting would include a presentation of the overall framework for evaluating the data and determining its suitability for analysis and modeling. 

Steve also summarized progress on the benthic assessment tool, or BRI (Benthic Response Index). The most notable item is the apparent lack of sufficient data to develop a BRI for northern California. In addition, some Committee members noted that, while San Francisco Bay is clearly unique, that other smaller bays or estuaries may also be different enough that they might not fit into a regional BRI.

In addition to these two major efforts, work continues on the evaluation of toxicity testing methods and plans are being developed for assessing bioaccumulation models. Steve explained the project scientists’ judgment that sufficient data do not exist to adequately link sediment concentrations of specific chemicals and their levels in animal tissues. While there are models for such processes, the data requirements are demanding and the chemical and physiological processes poorly understood.

Some Committee members expressed concern about the project timeline, noting that the August 2005 deadline for submitting draft objectives is “just around the corner.” Committee members expressed a desire to see a more detailed schedule that, in particular, showed the points when their input and/or feedback would be required. Chris and Steve agreed to produce a more detailed schedule. A Committee member also noted that the Scientific Steering Committee (SSC) had not yet been finalized or convened, meaning that the time available for the SSC to actually “steer” the science was quickly running out. Steve agreed and said that convening the SSC was a high priority.

Priority issues

A set of priority issues (see attachment below) was presented and reviewed. These were based on Committee members’ comments at previous meetings. Committee members were asked for suggested additions, deletions, and/or revisions to the list of issues. Overall, the Committee agreed the list was adequate, with the following suggested additions:

· Address potential impacts of contaminated sediment on wildlife, through foodchain effects

· Ensure that Section 13241 and 13242 requirements are met

· Consider adding CERCLA and cleanup issues to consideration of other regulatory regimes

· Address interaction of SQOs with TMDLs, particularly for upstream sources

· Provide a better description of the overall process for developing the SQO, including the Committee’s role and the roles and relationships of other involved parties.

Project boundaries

At previous meetings, Committee members expressed concerns about how the spatial boundaries within which the SQO applied would be defined and whether these boundaries would satisfy the requirements of the Act. Chris presented a graphical model (see below) that illustrates the
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operation of three distinct sets of constraints that influence project boundaries. (Please note that the relative sizes of the areas included in each portion of the figure are NOT based on any assessment of the factors involved; they are for illustration purposes only.) The first, Legal, stems from the language of the Porter Cologne Act and the requirement to develop SQO for bays and estuaries. The second, Data, reflects the difficulty of developing adequate numeric SQOs in the absence of sufficient data. The third, Practical, includes factors such as the time available, natural variability, and logistical constraints. The ideal set of SQOs, including numeric elements for the BRI, toxicity, and sediment chemical concentrations, will probably be achievable in only a portion of the entire area contained in the legal definition of bays and estuaries.

Sheila Vassey, from the Counsel’s Office, addressed Committee members’ questions about the adequacy of this approach. She stated that, as with the development of all water quality objectives, the goal of the State Board is to do the best possible job given real-world constraints. While the Act states that SQO shall be developed for all bays and estuaries, it also says that these should be scientifically based, implying that if the necessary data are not available, then the SQO cannot be developed now, but would be developed in the future. She emphasized that the Triennial Review process provides a context and mechanism for improving the SQO over time as more data and scientific knowledge become available.

The Committee discussed the need for actual maps that show the areas encompassed by each segment of the conceptual diagram. While Steve Bay noted that the data evaluation process is not yet complete, several Committee members said that even a preliminary depiction of how the boundaries are developing would be very useful. There was general agreement that the Committee should develop and evaluate alternative strategies for each segment of the figure. For example, the ideal situation (middle of the figure where all three circles overlap) would result in SQO that include numeric elements for all three legs of the Triad. Other segments could rely on  a combination of numeric and narrative objectives for one, two, and/or three legs of the Triad. Sheila  noted that the State Board is not prohibited from establishing objectives even where more data is needed, and can obtain more data if the implications of limited data are severe. Sheila also noted that the Act calls for an “adequate” margin of safety, and there was some discussion about alternative interpretations of the word “adequate.” One Committee member stressed that one reason it is important to start identifying the implications of limited data is that it might be possible to expand the Data boundary by collecting more data where important data gaps exist.

With regard to developing alternatives for each segment of the figure, there were different opinions expressed about whether and how, for example, these should explicitly include the precautionary principle. While one Committee member thought this was a policy decision that would be made at a higher level (e.g., State Board itself), another felt strongly that different values (e.g., the importance of a precautionary approach) should be reflected in the specific alternatives developed for each segment of the figure. This discussion was wrapped up by a general agreement that:

· the conceptual diagram provides a useful basis for thinking about the application of SQO

· actual maps should be produced that show the spatial area that falls into each segment of the figure

· different strategies should be developed for each segment

· these strategies should reflect alternative methods and values

· the strategies should be test driven in different decision scenarios.

Chris also confirmed that his intent is to develop numeric objectives not for use as a single benchmark but as a line of evidence for use in the triad approach. Where narrative objectives are required, his intent is to articulate thresholds and other tools to provide useful guidance for their application.

Protecting aquatic life

Chris summarized the draft writeup distributed last week, via email, and in hard copy before lunch . Chris emphasized that the definitions and concepts presented here are for discussion purposes only. In addition this material is  intended to apply only to SQOs, and not to other media, such as water quality objectives. Chris asked for feedback from the Committee about the logic of the draft and for suggestions about how it could/should be used, particularly with respect to establishing reference condition(s). Chris also stated that he would like to incorporate a description of other beneficial uses including human health and wildlife. 

Committee members expressed concerns about the need to also focus on human health as a primary issue, stressing that this was a legal requirement. Sheila responded that the Act includes language relating to “if there is information of exposure and a health risk assessment” (Note: this “quote” is loose, since I did not get all of Sheila’s exact wording in my notes. However, it captures the basic intent of her argument.) and it is not clear that we have the evidence of that. With respect to human health concerns, a Committee member remarked that it can be very difficult to link fish consumed by humans to specific locations. Other Committee members stressed the importance of addressing the reasonableness standard in the Porter Cologne Act as well as the Section 13241 and 13242 requirements.

Committee members also asked whether it would be necessary to have a reference for all three legs of the Triad and stressed that it would be important to clearly distinguish among these. One Committee member noted that the benthic community in every bay in northern California is different and another that, in southern California, there is no site that is not above the ERL (Effects Range Low) for DDT. Chris and Steve acknowledged the difficulties inherent in establishing the appropriate reference condition(s) and agreed that this would be a topic for a future meeting. There was some discussion of the EPA framework described in the draft writeup involving “pristine” and “attainable” states of natural condition, with Committee members expressing a preference for the reference condition(s) to be set closer to one than the other, depending on their perspective. San Francisco Bay was proposed as a test case for considering the problems involved in identifying reference conditions, given its uniqueness, the dominance of invasive species in the benthic community, and the widespread distribution of pollutants such as PCBs and DDT. During this brief discussion, the Committee did not resolve any of these issues, but did agree that it will be very important to have clear definitions of “pristine” and “attainable” if this framework is to be useful.
Relationship to CWA and CWC

The discussion under this portion of the agenda covered a range of topics involving the relationship of the SQOs to other regulatory regimes.

Sheila confirmed that the SQO process would follow the requirements described in Sections 13241 and 13242. Sheila also stated that the SQO are analogous to water quality objectives in that they will be part of the Water Code and treated the same.

One Committee member stressed that the importance of a thorough 13241 / 13242 process and argued that the indirect effects, such as triggering TMDLs, might be more important than the direct impacts of the SQOs. Sheila replied that the SQOs are receiving so much attention that they are sure to receive a thorough examination.

Another Committee member asked how the anti-degradation policy will apply to SQOs. Sheila answered that there might not be enough information to do this because information on economic and social development is required. There is the option of deferring this to the implementation phase, since it might be premature to do this now.

One Committee member noted that science will keep developing over time and expressed the hope that the SQOs could be modified without invoking the anti-backsliding requirements. Sheila replied that anti-backsliding applies only to permits and would need a discharge limit to trigger it.

There was some discussion of the relationship of the SQOs to the existing regulatory framework for dredging and dredge disposal. One Committee member described a potential Catch 22 in which a finding that sediment is above the SQO would trigger a need for cleanup, but the fact that the sediment is above the SQO means that it cannot be dredged. Chris mentioned that there are elements in the Puget Sound Policy that that could provide us with potential policy alternatives such as the concept of sediment management zones. Chris also expressed his willingness to build policy alternatives into the SQO framework to help overcome hurdles like those mentioned by the Committee.

One Committee member asked how the SQOs would relate to the NPDES arena, specifically how sediment and water quality objectives would be linked. Follow-up questions included whether there be a linkage between sediment and water similar to what EPA has established for the fish tissue objectives, and whether there would be a need for modeling and process studies to help establish the sediment / water link. Chris replied that Washington State had attempted to back calculate from sediment levels to effluent limits but found that this did not work well and they abandoned the effort. 

Another Committee member asked how the SQOs would deal with legacy pollutants. Sheila replied that this is uncertain, especially if the sources are no longer active. It was noted that, for all dredgers, the primary concern is that they have to keep waterways navigable and this requires moving sediments, some of which contain legacy pollutants. One Committee member stated that he did not understand how digging up sediment in one part of a bay and moving it to another part of the same bay could be considered a load to the bay, though this is what Regional Boards are doing. Sheila replied that the State Board’s position is that dredging can be regulated under the Porter Cologne Act and that the issue could be moving contaminated sediments to a part of the bay that is not yet contaminated. Another Committee member remarked that there is also a concern about resuspension and consequent transfer of contaminants to the water column.

There was substantial concern among several Committee members about the potential linkage between the SQOs and TMDLs, and some members noted that there is a TMDL in San Diego Bay based on benthos. Sheila suggested that the Committee talk with Michael Levy at the State Board. After all comments were addressed Chris indicated that he would send out the Washington State Sediment Management Policy to all members and requested that the committee become familiar with that policy.  This is because SWRCB Staff will need to begin ramping up the policy development effort in order to meet the program deadlines.

Next meetings

The Committee agreed to meet on a more accelerated schedule for the remainder of 2004, agreeing to meet four more times this year. The next meeting was tentatively scheduled for June 17 at SCCWRP, pending confirmation of the availability of several Committee members. 
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Agenda - CASQO Advisory Committee

Third Meeting

April 26, 2004

Cal/EPA Building Coastal Hearing Room 2nd Floor

1001 I Street

Sacramento, California

	9:30 – 9:45
	Welcome and Meeting Objectives – Brock Bernstein, Chris Beegan

	9:45 – 10:15
	Technical Update  – Steve Bay 

	10:15 – 10:30
	Summary of Previous Issues – B. Bernstein, C. Beegan

	10:30 – 11:30
	Priority Issue; Program Boundaries – B. Bernstein, C. Beegan and Sheila. Vassey

	11:30 – 12:30 
	Priority Issue; Protecting Aquatic Life – B. Bernstein, C. Beegan and S. Vassey

	12:30 – 1:30
	Lunch (Not Provided)

	1:30 – 2:15
	SQOs and relationship to CWA and CWC - B. Bernstein, C. Beegan and S. Vassey

	2:15 – 2:45
	Focused Discussion on Priority Issues – B. Bernstein

	2:30 – 3:00
	Public Forum – B. Bernstein

	3:00 – 3:30
	Summarize New Issues of Concerns  and Future Activities – B. Bernstein


CWC: California Water Code

CWA: Federal Clean Water Act

Priority Issues for the Advisory Committee

The following list of issues have been identified as high priority concerns by the Sediment Quality Advisory Committee to the SWRCB’s effort to develop Sediment Quality Objectives for California bays and estuaries. These concerns have arisen during earlier meetings of the Committee and are listed here to ensure that these issues are captured and addressed. The concerns are described only briefly here. A more detailed account of each concern can be found in the meeting summaries.

1. Spatial boundary conditions

The spatial extent of the habitat(s) for which objectives will be developed is not yet defined

precisely. Concerns include:

a. Will the objectives apply to the entire area described in law and included in the formal definition of “bay” and “estuary”?

b. What criteria will be used to establish the area(s) to which the objectives apply?
2. Beneficial Uses

The objectives will establish criteria for determining whether beneficial uses are being protected.

Concerns include:

a. What specific beneficial uses will be addressed?

b. How will protection and/or degradation of beneficial uses be determined?

3. Scope of the objectives

The SWRCB has stated its intent to focus on benthic infauna as the primary indicator for the

objectives. Concerns include:

a. Will the objectives include bioaccumulation in aquatic organisms?

b. Will the objectives address human health issues?

4. Relationship to other regulatory regimes

Many aspects of conditions in bays and estuaries now fall under other regulatory regimes. Concerns include:

a. What will be the relationship to TMDL processes?

b. What will be the relationship to stormwater management programs and their responsibility to identify and reduce upstream sources?

c. What will be the relationship to other NPDES permit processes?

5. Content and application of the objectives

The SWRCB has described the objectives as including chemistry, toxicity, and benthic infauna data. Concerns include:

a. How will these be combined into a coherent set of objectives?

b. What chemical constituents will be included?

c. What will be the relationship between numeric and narrative criteria?

d. Will the objectives be site-specific or more general?

6. Narrative versus Numeric Objectives

The SWRCB is proposing development of both numeric and narrative objectives.

a) What are the working definitions of the terms numeric and narrative objectives?
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