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PRIVATE 
INTRODUCTIONtc  \l 1 "INTRODUCTION"
Once California gains approval from USEPA to implement the federal MSW regulations, the State and Regional Water Boards will be the lead agencies implementing those portions that bear upon water quality.  The accompanying sample Regional Water Board Order (Attachment I to the memorandum) addresses those water-quality-related portions of USEPA's regulations governing the discharge of municipal solid waste (xe "DEFINITIONS:MSW"MSW) at landfills (xe "DEFINITIONS:federal MSW regulations"federal MSW regulations) that pertain to most MSW landfills in your region.  However, there are a number of requirements in the federal MSW regulations which are likely to come up only occasionally, applying to only a fraction of MSW landfills; it is the purpose of this attachment to provide guidance regarding such issues.  In most cases, the Regional Water Board's actions need be modified only slightly to accommodate the federal MSW regulations.

PRIVATE 
TIMING CONSIDERATIONS IN PROCEEDING FROM DETECTION TO CORRECTIVE ACTIONtc  \l 1 "TIMING CONSIDERATIONS IN PROCEEDING FROM DETECTION TO CORRECTIVE ACTION"
The process prescribed in the federal MSW regulations for moving from the discovery of a release through to the application of xe "Corrective action measures (application of)"corrective action measures differs considerably from that under Chapter 15.  In making its comparison between these two scenarios, the USEPA has taken into account the various time-lines specified in the two bodies of regulations and has found that the time-line under Chapter 15 will produce an implementation of the corrective measures at least as quickly as under the federal approach.  It is important to realize that USEPA's approval on this issue relates to the time-line specified in Chapter 15; therefore, it is unwise to allow any Regional Water Board action (or lack thereof)to delay the inception of either the evaluation of a release or the subsequent implementation of corrective action, relative to the time-line stipulated in Chapter 15.

Such delays open the door for any concerned citixe "Lawsuit (citizen)"zen(including any competing waste management corporation) to challenge the issue in federal court, based upon the fact that the discharger can only be presumed to be in compliance with the federal regulations if they are in compliance with approved state regulations.  The suit would certainly name the discharger, but could also include the Regional Water Board.  Such situations are best avoided; therefore, it is wise to follow all applicable Chapter 15 time-lines with respect to establishing corrective action for any MSW landfill that is subject to the federal MSW regulations.  Such landfills include only (a) all units receiving MSW on-or-after the xe "Federal Deadline"

xe "DATES:Federal Deadline"Federal Deadline, [40 CFR xe "40 CFR:§258.1(e)"258.1(e)] and (b) all landfills that last received MSW between xe "DATES:October 9, 1991"October 9, 1991, and the Federal Deadline, and that thereafter have not completed closure within six months [40 CFR xe "40 CFR:§258.1(d)"258.1(d)].

PRIVATE 
MSW LANDFILLS THAT STOP RECEIVING WASTE BETWEEN OCTOBER 9, 1991, AND THE Federal Deadlinetc  \l 1 "MSW LANDFILLS THAT STOP RECEIVING WASTE BETWEEN OCTOBER 9, 1991, AND THE Federal Deadline"

xe "DATES:OCTOBER 9, 1991"

xe "Federal Deadline"

xe "DATES:Federal Deadline"
According to 40 CFR xe "40 CFR:§258.1(d)"258.1(d), MSW landfills that receive waste after xe "DATES:October 9, 1991"October 9, 1991, but that stop receiving waste by the xe "Federal Deadline (stop receiving waste by)"Federal Deadline, are subject only to the portion of the federal MSW regulations that addresses final cover [40 CFR xe "40 CFR:§258.60(a)"258.60(a)].  This exemption only applies if the discharger completes the installation of the final cover within six months of the last receipt of waste; otherwise such landfills are subject to the entire body of federal MSW regulations.

If you have any MSW landfills in your region that fall into this category, it would be helpful to inform their owners or operators that the only way they can gain this exemption is to complete, in a timely manner, the installation of a final cover 40 CFR xe "40 CFR:§258.60(a or b)"258.60(a or b) on top of a two-foot thick foundation layer meeting the requirements of 23 CCR xe "23 CCR:§2581(a)(1)"2581(a)(1).

Such an exemption reduces the exposure of the discharger to citizen suits regarding compliance with the federal MSW regulations.  Nevertheless, the requirements of Chapter 15 still apply to such Units, and the exemption is only valid if closure is completed in a timely manner.   Therefore, in order to provide uniform application of the regulations throughout your region, such landfills should be included in the list of MSW landfills whose WDRs are jointly amended by a Regional Water Board Order (e.g., as per Attachment I.), but the listing of applicable sections of the Order (behind the name of  the landfill, inxe "ORDER CITATIONS: §1" 1 of the Order) would (a) list the sections that apply to that unit regardless of its closure date (i.e., at least monitoring and closure/post-closure plan portions [xe "ORDER CITATIONS:§8-§13"8-13, and xe "ORDER CITATIONS:§14"14, respectively] and, if appropriate, Interim Class III Classification [xe "ORDER CITATIONS:§16"16]), and (b) contain a contingency clause listing the other sections of the Order that apply to that Unit if final closure is not completed by a specified date.

PRIVATE 
NEW MSW LANDFILLS ON OR ADJACENT TO "WETLANDS" (40 CFR 258.12)tc  \l 1 "NEW MSW LANDFILLS ON OR ADJACENT TO \"WETLANDS\" (40 CFR 258.12)"

xe "40 CFR:§258.12"
As the "Director of an approved state", for the purpose of the federal MSW regulations, it is the responsibility of the Regional Water Board to deny permission to construct and operate either a new MSW landfill or a lateral expansion of an existing landfills "xe "Permitted area"permitted area" (the area currently allowed for discharge) within its region in any "wetland" unless the Regional Water Board finds that the discharger has fulfilled the relevant federal requirements, under 40 CFR xe "40 CFR:§258.12"258.12.

The term "xe "DEFINITIONS:Wetland"wetland" means those areas that are defined in 40 CFR xe "40 CFR:§232.2(r)"232.2(r), including, "those areas that are inundated or saturated by surface or ground water at a frequency and duration sufficient to support, and that under normal circumstances do support, a prevalence of vegetation typically adapted for life in saturated soil conditions.  Wetlands generally include swamps, marshes, bogs, and similar areas".  USEPA Regional IX staff have stated that this definition includes xe "Vernal pools"vernal pools.

The discharge of MSW to such areas is prohibited unless the Regional Water Board finds that the discharger has complied with Section 404 of the federal Clean Water Act, as listed in 40 CFR xe "40 CFR:§258.12(a)-(a)(f)"258.12(a)-(a)(f).  Because the federal Clean Water Act applies under such situations, the discharger applying for WDRs for such an operation can be expected to have already obtained the necessary xe "Section 404 Permit"Section 404 Permit from the xe "Army Corps of Engineers"Army Corps of Engineers.  Therefore, it appears that the purpose of this section of the federal MSW regulations is to provide a second-level review and concurrence on the permit by the Regional Water Board.  It would seem that USEPA does not trust the Army Corps to do this job properly; otherwise such a double-check would be unnecessary.  In any case, the discharger's Section 404 permit application is likely to contain considerable information valuable to the Regional Water Board in establishing WDRs for the unit that protect such beneficial uses as wildlife habitat, the maintenance of species diversity, and the identification of any rare or endangered species that could be affected by the project.

PRIVATE 
UNSTABLE AREAS (40 CFR 258.15)tc  \l 1 "UNSTABLE AREAS (40 CFR 258.15)"

xe "40 CFR:§258.15"
USEPA Regional IX has stated that Chapter 15 already contains requirements comparable to the "xe "Unstable Area"Unstable Area" requirements of 40 CFR 258.15; therefore, in most cases this section of the federal requirements has no bearing upon Regional Water Board decisions.  However, a related section (40 CFR xe "40 CFR:§258.16"258.16) states that any landfill failing to meet the Unstable Area requirements must close by xe "DATES:October 9, 1996"October 9, 1996.

Therefore, any landfill in your Region that has recently developed a structural foundation failure (e.g., from a slump in an engineered fill whose failure surface intersects the landfill proper) or which is being affected by slope stability problems in the underlying-or-adjacent natural geologic materials would be subject to this mandatory closure date, unless the discharger can successfully implement corrective measures that preclude further damage from that source or any similar source.  Absent successful remedial efforts, such a landfill wold have to close in accordance with 40 CFR xe "40 CFR:§258.16"258.16 and xe "40 CFR:§258.60"258.60, and with Article 8 of Chapter 15.  The federal MSW regulations are silent as to what action would be appropriate for the Regional Water Board if an existing landfill were to develop stability problems subsequent to the mandatory closure date of xe "DATES:October 9, 1996"October 9, 1996.
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RUN-ON/RUN-OFF CONTROL SYSTEMS (40 CFR 258.26)tc  \l 1 "RUN-ON/RUN-OFF CONTROL SYSTEMS (40 CFR 258.26)"

xe "40 CFR:§258.26"
USEPA Region IX has determined that Chapter 15's provisions regarding run-on and run-off control at MSW landfills is, for the most part, functionally equivalent to those of the federal MSW regulations.  Nevertheless, there exists an obscure footnote that is at odds with the federal approach.  xe "23 CCR:Footnote 12 to Table 4.1 of Chapter 15"Footnote 12 to Table 4.1 of Chapter 15 can be interpreted to allow the Regional Water Board the authority to waive xe "Run-on/run-off system (rescinding waivers to)"run-on/run-off requirements for a landfill.  Now that California is becoming an approved state, the Regional Water Board no longer has the latitude to allow such a waiver for any landfill that is subject to the federal MSW regulations.  Furthermore, if you have any such landfill in your Region, its run-on/run-off system waiver must be rescinded immediately.
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ESTABLISHING CORRECTIVE ACTION MEASURES [40 CFR 258.56(c,d) and 258.57]tc  \l 1 "ESTABLISHING CORRECTIVE ACTION MEASURES [40 CFR 258.56(c,d) and 258.57]"

xe "40 CFR:§258.56(c,d)"

xe "40 CFR:§258.57"
It is important to bear in mind that the federal MSW regulations were written to be self-implementing in unapproved states.  The federal MSW regulations cited above are written as if the discharger is the one assessing and selecting the best suite of corrective action measures to address a release.  When the USEPA grants California approved-state status, the Regional Water Board will implement these federal requirements by assessing and selecting the corrective action measures, based upon a required submittal that is part of the discharger's responsibilities under an xe "Evaluation Monitoring Program"Evaluation Monitoring Program [see 23 CCR xe "23 CCR:§2550.9(b-d)"2550.9(b-d)].  Therefore, actions required of the discharger, under the federal approach, will instead be the responsibility of the Regional Water Board, as discussed below.

Additional considerations (beyond Chapter 15) In establishing an xe "Evaluation Monitoring Program"Evaluation Monitoring Program for a leaking MSW landfill, the WDRs should include a directive that the revised engineering feasibility study [submitted under 23 CCR xe "23 CCR:§2550.9(c)"2550.9(c)] comply with 40 CFR xe "40 CFR:§258.56(c)"258.56(c) by:

(a)
Analyzing the effectiveness of each proposed xe "Corrective action measure (effectiveness of)"corrective action measure regarding its respective: performance, reliability, ease of implementation, xe "Safety impacts"safety impacts, xe "Cross-media impacts"cross-media impacts, cost, the possibility of exposure to any residual contamination, the time required to carry out the proposed measure, and any potential delays due to required permits by other agencies; 

(b)
Analyzing the ability of the proposed measure to meet the requirements and objectives described under 40 CFR xe "40 CFR:§258.57(b and c)"258.57(b and c); and

(c)
Including a proposed schedule of compliance, meeting the requirements of xe "40 CFR:§258.57(d)"258.57(d), for each respective corrective action measure.

xe "Public meeting (prior to adopting CAP)"Public meetingPrior to adopting a xe "Corrective Action Program (adoption of)"Corrective Action Program for an MSW landfill, the Regional Water Board must hold a public meeting to which all "xe "Affected Persons"Affected Persons" have been invited, pursuant to 40 CFR xe "40 CFR:§258.56(d)"258.56(d) [see also Attachment I: xe "ORDER CITATIONS:§2 (definition of \"Affected Persions\")"2 (definition of term) andxe "ORDER CITATIONS: §13(c)(5)" 13(c)(5)], in addition to the individuals typically invited to such meetings [under 23 CCR xe "23 CCR:§2592(a)"2592(a)].  To be fully equivalent to what the discharger would be required to present (in an unapproved state) the meeting should include a presentation of:  (a) the information submitted by the discharger regarding each proposed corrective action measure, (b) the Regional Water Board staff's analysis of this submittal, and (c) the suite of corrective action measures the Regional Water Board proposes to adopt, to the extent that this differs from that proposed by the discharger.  This meeting can either be an early part of the Regional Water Board meeting at which the Corrective Action Program is adopted, or can be a separate workshop held some time prior to that meeting.

Schedule of complianceThe adopted xe "Corrective Action Program (schedule of compliance for)"Corrective Action Program, whether it be a stand-alone order or integrated into the landfill's WDRs, must contain a schedule of compliance addressing each component of the suite of corrective action measures [40 CFR xe "40 CFR:§258.57(d)"258.57(d) and 23 CCR xe "23 CCR:§2550.10(e)"2550.10(e)].

PRIVATE 
ENDING THE CORRECTIVE ACTION PROGRAM [40 CFR 258.58(e)]tc  \l 1 "ENDING THE CORRECTIVE ACTION PROGRAM [40 CFR 258.58(e)]"

xe "40 CFR:§258.58(e)"
Article 5 approachUnder revised Article 5 of Chapter 15, the discharger terminates the xe "Corrective Action Program (termination of)"Corrective Action Program by: (a) declaring to the Regional Water Board that the cleanup effort has brought the concentration of each released constituent back to its cleanup concentration throughout the plume [xe "23 CCR:§2550.10(f)"2550.10(f)], then (b) turning off all active corrective action measures [2550.10(f), e.g., pump-and-treat operation], (c) completing a one-year xe "Proof period (for ending CAP)"proof period involving a non-statistical comparison method [xe "23 CCR:§2550.10(g)"2550.10(g)], and (d)  proposing a Detection Monitoring Program for use within the plume [xe "23 CCR:§2550.10(g)"2550.10(g)].

The non-statistical comparison method is necessary to establish a good basis for returning to a detection monitoring scenario in which one assumes that the landfill is in compliance.  In other words, in detection monitoring, the statistical "xe "DEFINITIONS:Null Hypothesis"

xe "Null Hypothesis"Null Hypothesis" (the condition that is assumed to be true until proven otherwise) is that the down​gradient wells do not exceed their concentration limit for any constituent.  It would be incorrect to begin using such a xe "Null Hypothesis"Null Hypothesis for statistical testing unless there were good reason to believe the landfill were back in compliance.

Once the proof period is over, the discharger is directed to return to a modified Detection Monitoring Program [see xe "23 CCR:§2550.4(h & i)"2550.4(h & i)] in which the constituents within the plume that have a Concentration Limit Greater than Background (xe "DEFINITIONS:CLGB"

xe "CLGB"CLGB) are tested statistically to see if they exceed that value, rather than being compared with their background value.  All other constituents inside and outside the plume continue to be tested statistically/non-statistically against background.

Federal MSW regulation approach [40 CFR xe "40 CFR:§258.58(e)"258.58(e)]Under the approach used in the federal MSW regulations, corrective action is considered complete after the discharger finishes a three-year xe "Proof period (for ending CAP)"proof period throughout which none of the released constituents exceeds its cleanup concentration by a statistically significant amount.  The wording in the federal regulations leaves no doubt that the xe "Null Hypothesis"Null Hypothesis for these tests must be that the water within the plume has been cleaned up to at-or-below each constituent's cleanup concentration; however, this is the very thing that the three-year xe "Proof period (for ending CAP)"proof period is purported to demonstrate!  Therefore, the federal approach is in error because it relies upon circular reasoning.

State Water Board staff pointed out this problem to USEPA Region IX staff and asked to be able to use the existing one-year non-statistical proof in revised Article 5.  The response was that, to obtain USEPA approval, we would have to change to a three-year proof period, but would not be required to implement bogus statistical methods.

Suggested hybrid methodThe following is a hybrid method intended to meet the basic requirements of the federal MSW regulations without misusing statistics.   It differs significantly from that stipulated in Article 5.  The new approach is only outlined here, as such situations come up so infrequently that we will likely have the chance to develop a detailed approach, as part of the upcoming Chapter 15 revision, prior to its first being applied.  Nevertheless, if you require additional information in the mean time, please contact the Chapter 15 Unit for assistance.

Lets say the discharger claims to have completed cleanup.  Prior to initiating a three-year proof period, first require the discharger (a) to submit monitoring data from at least two independent samples at each affected Monitoring Point for each Constituent of Concern, and (b) to propose revisions to the Detection Monitoring Program's statistical methods (see below) to facilitate testing within the area of the plume.  If, by visual inspection of the data, the Monitoring Point concentrations appear to be "in the ball park" relative to each constituent's cleanup concentration (Concentration Limit), then direct the discharger to begin the three year xe "Proof period (for ending CAP)"proof period.  By carrying out this initial step, you establish a plausible basis for using statistical tests that rely upon a "clean water" Null Hypothesis during the three-year proof period.

Throughout the three-year proof period, those constituents that were granted a concentration limit greater than background (xe "DEFINITIONS:CLGB"CLGB) would need to be handled differently than the others, in that the Monitoring Point concentration would be statistically compared with the constituent's xe "CLGB"CLGB, rather than against background.  For such constituents, the xe "Null Hypothesis"Null Hypothesis would be that " The Monitoring Point concentration does not exceed the xe "CLGB"CLGB."  All other constituents within the plume would use the same Null Hypothesis and statistical/non-statistical methods as those used for detection monitoring outside the plume (xe "Null Hypothesis"Null Hypothesis: "The Monitoring Point concentration does not exceed background").

Throughout the plume, both during the xe "Proof period"proof period and after returning to a revised Detection Monitoring Program, constituents whose concentration limit is a measurable background concentration would use the standard statistical methods [e.g., xe "ORDER CITATIONS:§13(f)(1 & 3)"13(f)(1 & 3) of the Attachment I].  Constituents whose concentration limit is its MDL would use the non-statistical test listed in xe "ORDER CITATIONS:§13(f)(2 & 3)"13(f)(2 & 3) of Attachment I.

The discharger is returned to a Detection Monitoring Program only after completing the three-year proof period without triggering an indication, validated by a retest, that the landfill is still out of compliance.  In this Detection Monitoring Program, all "xe "DEFINITIONS:non-CLGB constituents"

xe "Non-CLGB constituents (Null Hypothesis for)"non-CLGB constituents" [i.e., constituents whose concentration limit is either a background value or an MDL] inside and outside the plume would be tested in the normal manner [see xe "ORDER CITATIONS:§13(f)(2 & 3)"13(f)(2 & 3) of Attachment I], using tests that rely upon the Null Hypothesis that the constituent concentration at the downgradient Monitoring Point does not exceed the background concentration.  By contrast, "xe "DEFINITIONS:CLGB constituents"

xe "CLGB constituents (Null Hypothesis for)"CLGB constituents" [i.e., constituents within the plume that have been allowed a Concentration Limit Greater than Background (elevated cleanup concentration)] would use only statistical methods that rely upon the Null Hypothesis that the constituent's concentration at the downgradient Monitoring Point does not exceed its xe "CLGB"CLGB.
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ENDING POST-CLOSURE 40 CFR 258.61(a,b)tc  \l 1 "ENDING POST-CLOSURE 40 CFR 258.61(a,b)"

xe "FEDERAL CITATIONS:40 CFR §258.61(a,b)"

xe "40 CFR:§258.61(a,b)"
As of the time this is written (June 27, 1993), the USEPA has granted tentative approval for most of  Chapter 15's requirements for post-closure care.  About the only area that gave them concern was the fact that our regulations do not mandate that the post-closure care period last at least thirty years, as required by 40 CFR xe "40 CFR:§258.61(a)"258.61(a).  Therefore, in the remote likelihood that you have an MSW landfill in your region that both (a) receives waste after the xe "Federal Deadline"

xe "DATES:Federal Deadline"Federal Deadline, and (b) whose owner or operator requests that the Regional Water Board terminate pxe "Post-closure (duration of)"ost-closure prior to thirty years after closure (e.g., following a clean closure), then be aware that such action must be carried out in compliance with 40 CFR xe "40 CFR:§258.61(b)(1)"258.61(b)(1).  Under this provision, the "Director of an approved State" (i.e., the Regional Water Board) can terminate post-closure prior to its first xe "Thirty years (post-closure)"thirty years only after approving a demonstration by the discharger that the shorter duration "is sufficient to protect human health and the environment".  This would have to be an official finding by the Regional Water Board regarding termination of the post-closure maintenance period for that landfill.

PRIVATE 
CORRECTIVE ACTION FINANCIAL ASSURANCE (40 CFR 258.73)tc  \l 1 "CORRECTIVE ACTION FINANCIAL ASSURANCE (40 CFR 258.73)"

xe "40 CFR:§258.73"
As part of the combined effort of xe "CIWMB"CIWMB and the State Water Board to obtain program approval for California, CIWMB is adopting emergency regulations that are substantially identical to the federal MSW regulations' financial assurance provisions in 40 CFR xe "40 CFR:§258.70-§258.74"258.70-258.74.  It is reasonable to assume that, in the future, the CIWMB will be taking on the main job of reviewing financial assurance proposals.

In the mean time, however, there is one issue that remains unbalanced.  In 23 CCR xe "23 CCR:§2510(b)"2510(b) [revised Article 5 of Chapter 15] the discharger is required to obtain and maintain corrective action financial assurance for a "xe "Known release (fin. assurance for)"known or xe "Reasonably foreseeable release (fin. assurance for)"reasonably foreseeable release".  Staff in CIWMB's Financial Assurance Unit agree that this approach makes sense, because it provides the discharger owning a non-leaking landfill (or proposing a new landfill) with a financial incentive to (a) construct and operate the unit in a manner that minimizes the possibility of a release, and (b) update the monitoring system to assure that any release will be quickly detected.  The problem is that (a) the federal MSW regulations only require that the discharger establish corrective action financial assurance after a release is detected, and (b) CIWMB, in order to prevent any delay in the rulemaking process, has elected to simply use the federal language.

Therefore, there exists no regulatory language that directly describes the financial assurance instrument appropriate for a "reasonably foreseeable" release (i.e., a release that does not as yet exist).  This will be addressed in joint regulation development efforts by the CIWMB and State Water Board.  In the mean time, about all that can be done is to rely upon the federal wording that applies to financial assurance for a known release.  This is not as awkward as it might seem, because for both a "known" and a "reasonably foreseeable" release, the discharger must estimate the eventual cost of cleanup.  Likewise, the federal approach requires such financial assurance immediately after a release is discovered before the discharger has any ideas as to the nature and extent of the release.  This is very similar to the situation faced by the discharger trying to estimate the financial cost (xe "DEFINITIONS:Coverage"

xe "Coverage"Coverage) for a "reasonably foreseeable" release.

For the time being, the best approach in reviewing such proposals is for staff to use a "reasonability" performance standard for the discharger's estimate.  The size of the "foreseeable" release should be the largest that could reasonably be expected to develop before the landfill's monitoring system could reliably pick it up.  [Keep in mind that composite-lined units will have very narrow plumes developing from point-source releases, so face a greater monitoring challenge than would an unlined unit.]  The assumption here is that the Unit can have a release.  Therefore, arguments that rely upon a special liner system to preclude leakage (thereby making financial assurance unnecessary) are groundless, because expecting such perfect performance is itself  not "reasonable".  On the other hand, the use of a xe "DEFINITIONS:Unit-wide pan lysimeter"

xe "Unit-wide pan lysimeter"Unit-wide pan lysimeter (extra liner and LCRS) as a monitoring device rather than as part of the liner system could arguably provide near-instant detection of any release, thereby validating a very small xe "Coverage"Coverage.

Lastly, it is important to be sue that any financial assurance instrument (xe "DEFINITIONS:Instrument (financial assurance)"

xe "Instrument"Instrument), whether for closure, post-closure, or corrective action, must meet the simple performance standards listed in 40 CFR xe "40 CFR:§258.74(i)-(i)(4)"258.74(i)-(i)(4).

The issue of financial assurance is currently a tricky one, but should become more smooth-running as xe "CIWMB"CIWMB and the State Water Board complete their proposed regulatory revisions and interagency agreements on the issue in the coming years.
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Proof period (for ending CAP)  5‑7

Public meeting (prior to adopting CAP)  5

Reasonably foreseeable release (fin. assurance for)  8

Run‑on/run‑off system (rescinding waivers to)  4

Safety impacts  4

Section 404 Permit  3

Thirty years (post‑closure)  8

Unit‑wide pan lysimeter  9

Unstable Area  3

Vernal pools  3






