Public Hearing (5/18/11)
ASBS_ Special Protections
Deadline: 5/20/11 by 12 noon

EGEIVE

9MAY 20 20m

DEPARTMENT OF DEFENSE

REGIONAL ENVIRONMENTAL COORDINATOR, RE
837 N. Harbor Drive, Box 81 {

San Diego, Caiifo_rnia 92132-0058 SWRCB EXECU'HVE

5090
Ser N4OJTRR.cs/0012
May 19, 2011

Ms. Jeanine Townsend

Clerk of the Board .

State Water Resources Control Board
1001 I Street, 24" Street

Sacramenio, CA 95814

SUBJECT: COMMENT LETTER - ASBS SPECIAL PROTECTIONS

On behalf of the United States Department of Defense (DoD) Regional Environmental
Coordinator in California, we appreciate the opportunity.to provide comments on the proposed
Special Protections and Programmatic Environmental Impact Report (PEIR) for Areas of Special
Biological Significance (ASBSs). The DoD is committed to protecting these important water
bodies using sound science and cost-effective programs. We previously submitted comments on
the Special Protections in March 2010 during the public comment period and are concerned that
our comments and the comments of other stakeholders were not fully considered before reissuing
the document. This is based on the lack of written responses to comrients or any substantive
changes to the 2010 version of the Special Protections.

The comments provided in this letter address why it is critical to revise the military

exception language in the Special Protections requirements to ensure that DoD can conduct vital

- military operations in support of its national security mission at San Clemente Island (SCI), San
Nicolas Island (SNI), and Begg Rock. This letter also provides comments regarding our
concerns that the requirements to maintain Natural Water Quality in the ASBS implemented in
the Special Protections are premature, particularly given the high quality of conditions in ASBSs.
Lastly, the enclosed comment matrix includes comments and recommendations on specific
sections of the Special Protections and PEIR that we would like to have addressed in the final
version of the document. '

Vital Military Operations and Proposed Revisions to Exception Language

Both SCI and SNI are of critical importance to the DoD. These islands represent the
foundations of longstanding installations and ranges that have served our national security
interests for over 60 years. Whether these islands are being used to perfect new missile
technology, conduct necessary training for our fleet, or partner with a number of foreign allied
governments, the islands are an irreplaceable national asset that is absolutely vital to our long-
term national security needs. Given rapidly changing technology and threats, our ability to adapt
our training and research, development, testing and evaluation activities is imperative, We also




5090
Ser N40OJIRR.cs/0012
May 19, 20] |

recognize that the State Board’s decision in this matter will be subject to change and evolution
over the years with consequences far beyond this initial decision; this underscores the absolute
need to build within this regulatory process the recognition of the many variables of the military
mission and our nation’s security needs. Thus, any restrictions that are placed on the DoD’s
ability to operate in these ASBSs must contain within it the fiexibility to deal with unforeseen
changes in the world and warfighting.

The DoD has historically demonstrated its commitment to protecting these unique islands
and the natural resources and habitats located thereon. To ensure this long-term protection while
maintaining flexibility in our changing world, the Navy completed a substantial and detailed
environmental analysis under the National Environmental Policy Act (NEPA). The military
activities addressed in the NEPA documents were reviewed by a number of regulatory agencies,
including the California Coastal Commission as part of the Federal Consistency Process of the
Coastal Zone Management Act. Beyond just the Navy’s demonstrated record of compliance
with environmental laws and regulations, the overall success of our natural resource management
program is best demonstrated by the consistent praise and recognition that these two islands
receive as an important part of California’s ecosystem, nearly untouched by human development.
The resource value of the islands is further supported by their original designation as ASBSs, as
well as their consistent recognition throughout the California Marine Life Protection Act
(MLPA) process for biological importance.

The Special Protections attempt to describe the expenditure of military ordnance and
explosives; and discharges of materials incidental to military operations at SCI, SNI, and Begg
Rock. Unfortunately, the Special Protections do not adequately describe expenditures and
discharges incidental to activities undertaken by the DoD in conducting its mission. The most
comprehensive source of information at SCI is the Navy’s Southern California Range Complex
Environmental Impact Statement (EIS), prepared in accordance with the NEPA and can be found
online at hiip./fwww.socalrangecomplexeis. cony/Documents.aspx. The most comprehensive
description of information at SNI and Begg Rock is the Point Mugu Sea Range Final EIS dated
March 2002; which can be obtained by contacting Ms, Gina Smith at the NAVAIR Sustainability

Office at (803) 989-0141,

Each of these EISs are large, complex documents and extracting the necessary
information to accurately describe the expenditures associated with military operations v_vould
require multiple written pages and may be cumbersome to include in the Special Protections.
document. However, we believe it is critical to our country’s national security to include B
language in the Special Protections that will comprehensively capture t!lc cxpend_iture of {n%htary
ordnance and explosives; and discharge of materials incidental to our vital operations, training,
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and festing activities. Therefore, we request the existing language in the Special Protections |
(page B-7, Section 1f. & g.) be replaced with the following statements:

f. At the Sun Clemente Island ASBS, the expenditure of military ordnance and explosives; and
discharge of materials incidental to military operations; research, development, testing, and
evaluation; and training performed by the U.S. Department of Defense and its allies is allowed.
" Expenditures and discharges must not result in a violation of the water quality objectives,
including the protection of the marine aquatic life beneficial use, anywhere in the ASBS.

g. At the San Nicolas Island and Begg Rock ASBS, the expenditure of military ordnance and
explosives; and discharge of materials incidental to military operations; research, development,
testing, and evaluation; and training performed by the U.S. Department of Defense and its allies
is allowed. Expenditures and discharges must not result in a violation of the water quality
objectives, including the protection of the marine aquatic life beneficial use, anywhere in the
ASBS.

Inclusion of this language will allow the DoD to conduct its national security mission and
ensure in a very transparent way that all Federal, state, and local agencies, and the public
understand the expenditure of military ordnance and explosives and discharge of materials
incidental to military activities are allowed under the general exception. The subject EISs
provide detailed information and evaluations of military activities at both SCI and SNI and their
potential, if any, to impact the environment and are substantially similar to Environmental
Impact Reports that are prepared in accordance with the California Environmental Quality Act.
The subject EISs were made available to appropriate regulatory agencies and the public for
review and comments, including the Regional and State Water Boards. If in the future the
military needs to significantly change or add new military activities, in accordance with the
NEPA. we would be required to suppleiment the existing EIS or develop new NEPA
documentation that would be subject to agency/public review. This would ensure that
expenditures and discharges associated with military activities are always fully vetted by -
regulatory agencies and interested parties, and will allow concerns regarding the protection of the
ASBSs to be fully reviewed prior to commencing the activity.

ASBS Compliance with Natural Water Quality

The DoD is concerned that there is a rush to establish a compliance threshold for Natural
Water Quality (NWQ) when the NWQ Committee’s Summary of Findings specifically states that
“quantifying natural water quality is not concluded”. The studies supporting the Summary of
Findings identified that in general the waters of ASBSs are of high quality, healthy, and ‘
protective of beneficial uses. These studies further showed that water quality at ASBS discharge
locations was no different than water quality measured at reference locations far from
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anthropogenic influence. The Summary of Findings also documented key data gaps that preclude
setting appropriate compliance thresholds for NWQ including the need to build a more robust
database (spatially and temporally), the lack of biological indicators to assess biological health,
and limited data on how sources outside of ASBSs may influence water quality within an ASBS
and how this would be treated in the regulatory process.

In addition, the DoD is concerned that the proposed NWQ threshold of the 85th -
percentile value of the reference pool data was made arbitrarily and that the designation of -
outliers was not conducted with any scientific or statistical validation. This arbitrary choice
further reinforces the need for a more robust dataset to identify the appropriate thresholds. We
are also concerned that utilizing the 85th percentile as representing NWQ is tantamount to
establishing a water quality objective and question whether due process requirements have been
adequately followed. ‘

The DoD therefore recommends that the State Board acknowledge the high quality of
ASBS waters and use the currently developed thresholds only as guidance or benchmarks during
this permit cycle and wait until additional monitoring data are collected and evaluated. This will
provide a more robust dataset that can be used for developing more appropriate thresholds and
for developing key biological indicators that can eventually be used for a comprehensive
. assessment of ASBS quality.

The points of contact for this matter are Mr. Brian Gordon at brian.gordon @navy,mil or
(619} 532-2273 or Mr. Michael Huber at michael huber@navy.mi] or (619) 532-2303.

C. L. STATHOS
By direction

Enclosure: 1. Comment Matrix for Special Protections and PEIR of 18 May 2011
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