ATTACHMENT 3

October 22, 2003

Case-By-Case Exceptions Response to Regional Board Comments
Los Angeles Regional Board

1. Comments:  Clarify Statewide policy should reference existing federal regulation as well as USEPA policy memos and guidance pertaining to approval of variances.

Response:  In essence, this statement is true.  Exception provisions were authorized under 40 CFR 131.13, which allows states and Indian tribes to include variances in their water quality standards and policies.  USEPA approved the exception provisions with the understanding that the factors for justification are met (40 CFR 131.10(g)) and that USEPA will review and approve the exceptions.   We can add appropriate USEPA references for the criteria/objectives portion of the procedures for clarity.    

2. Comment:  As currently written, the procedures appear more suitable as a basin planning tool or a method for changing criteria and/or beneficial uses, than as a permitting tool.

Response:  This comment is understandable.  According to USEPA guidance, states must make the same demonstrations for a variance (or exception) from water quality standards as for a use downgrade.  Nevertheless, variances or case-by-case exceptions are a useful permitting tool, which can be used to allow time for processing Basin Plan amendments to correct erroneous use designations or change criteria/objectives.  For example, it may be necessary for a discharger to gain a case-by-case exception while a Basin Plan amendment to remove an inappropriate MUN designation is pursued.  It is important to understand that case-by-case exceptions may cover situations where site-specific conditions are such that they can sustain a less stringent water quality standard for the duration of the exception without causing any downgrade of beneficial uses in the interim.  It may also cover a situation where water quality standards in question are relaxed for a short amount of time without permanent alteration of the underlying uses.  The key advantage of an exception, as opposed to a water quality standards change, is that the use is retained.  However, exceptions are not permanent and should not be used as the end solution but as a tool to get to a permanent solution.

3. Comment:  A provision should be incorporated into the draft procedures which encourages individual permittees experiencing similar problems in achieving particular water quality criteria within a watershed to pursue the case-by-case exceptions as a group effort.  Should the exceptions specify granting to a group of permittees?  With suggested language change. 

Response:  Case-by-case exceptions are meant to be short term and on a case-by-case basis. It is feasible for the exceptions to be coordinated in a watershed effort by the dischargers.  In the case of multiple dischargers, we could divide the receiving water into segments.  Further, 

completed individual applications could be grouped as stated in “RWQCB Review section III” of the case-by-case exception procedures.  It states:  “Grouping an exception can be accomplished several ways for discharge situations that include similar features.  For example, exception requests can be groups for dischargers that share the same stream or water body, a shared limit, criteria, or objective, or permit cycle.”  This will allow all similar (grouped) case-by-case exceptions to fulfill the public review processes together.  USEPA encourages this practice.

4. Comment:  We believe that case-by-case exceptions are more appropriately made during a coordinated watershed effort for a number of permittes experiencing the same problems in meeting water quality criteria, and should be pursued primarily through a rigorous Basin Planning process.

Response:  See comment/response #2 and #3.  It is important to understand that exceptions are for a short-term modification from meeting applicable water quality standards.  Moreover, it needs to be understood that even amending the Basin Plan as suggested will not allow Regional Boards to gain exceptions from CTR criteria without going through the requirements of State Review and revision of water quality standards 40 CFR 131.20 and EPA review and approval of water quality standards 40 CFR 131.21.

5. Comment:  It was not clear whether the Regional Boards or State Board would be responsible for approving the exceptions from Regional objectives.

Response:  The State Board is currently responsible for approving exceptions from Regional Board priority pollutant objectives.  The USEPA would also need to approve the exception.  Exceptions for Regional Board objectives would be granted under the “Procedures for Case-By-Case Criteria/Objectives.


6. Comment:  The inclusion of a permit re-opener clause or alternative limits (i.e. limits, both with and without the exception) in an NPDES permit (for pending exception request consideration) is welcomed, and will allow adoption of the NPDES permits to move forward.

Response:  We agree that a re-opener clause or alternative limit placed within the permit will allow staff to continue to move forward. 

San Francisco Bay Regional Board
7. Comment:  We recommend that approval of case-by-case exceptions be decided by the Regional Board through our public hearing process.

a. Decisions regarding local watersheds will be made locally at the Regional Board level.

b. It would overall reduce staff time and resources. 

c. The State Board can serve as an objective party to address petitions. 

Response:  The commenter’s proposal would require an amendment to the SIP.  The SIP currently authorizes only the State Board, after a public hearing, to grant exceptions.  Since, as yet, no exceptions have been granted, it may be premature to amend the SIP to authorize the Regional Boards to grant exceptions.  In addition, the SIP is a State Board policy, and State Board involvement in the exception process may be very useful in highlighting potential problem areas with the SIP, which may warrant changes in a future triennial review.  On the other hand, it may be time and resource beneficial to allow the Regional Boards the ability to grant exceptions, whether from SIP provisions or from criteria/objectives.  This proposal can be considered at a later time after the State Board has more experience with the exceptions process.  Even if the Regional Boards were granted authority to grant exceptions from criteria/objectives, USEPA review and approval would still be required.  

8. Comment:  In general, the renewal process is unclear.

Response:  To be renewed, the exception has to be justified all over again. If circumstances truly haven’t changed, the renewal process should be fairly painless.  CEQA compliance would have been accomplished on the first go-ground, and the documents used to justify the exception in the first instance could probably be resubmitted.  The same would be true for non-water quality standards exceptions.

9. Comment:  What is the life span of an exception ruling?

Response:  The exception lasts for the permit term five years – one permitting cycle.  In RWQCB Review section III, the procedure states “The exception applies only to the permittee requesting the exception and only to the ambient water quality criteria/objective.  If authorized under the SIP, a compliance schedule can be added to a permit to help pursue a case-by-case exception, allowing for up to five years to pursue an exception, which can be issued during the following permit cycle.”  This is an adequate amount of time and is consistent with USEPA’s understanding of our exception process.

10. Comment:  Does the discharger have to reapply, even when the circumstances remain unchanged?

Response:  Yes.  See comment/response #7 and #8.

11. Comment:  The exception process should include a mechanism for cost recovery for staff time and/or collection of an application fee.

Response:  We are not aware of any mechanism for cost recovery for staff time.  The Regional Board or State Board can require the applicant to do the necessary CEQA work to support the exception, thus limiting staff time and costs placed on the Regional Board.  Another alternative could be to require the applicant to pay any costs that the boards will incur in doing the CEQA work.  However, we don't know the actual mechanism that the boards would use (i.e., budgeting mechanism) to accomplish this. 
12. Comment:  The Regional Board should have the ability to approve exceptions.

Response:  This would require a SIP amendment.  It might be wise to first allow a few exceptions to be completed before this option is further explored.  With some exception experience, we could better understand what is needed to make the process more workable and to better accommodate the Regional Board’s role.  It would be unwise to put the changes before we know where the problems (if any) are found.  Also, since some exceptions are water quality standards actions, USEPA review and approval will be necessary.

13. Comment:  Language change -Discharger Application – (e)…. This can include information from studies, analyses, and reports.  In addition the discharger can demonstrate that an inordinate burden would be placed on the discharger relative to beneficial uses protected, and an equivalent level of environmental protection can be achieved by alternate means, such as an alternative discharge site, a higher level of treatment, and/or improved treatment reliability.

Response:  This language change is not recommended.  Currently, the SIP authorizes exceptions from SIP provisions if the State Board, after a public hearing and CEQA compliance, determines that the exception will not compromise beneficial use protection, and the public interest will be served.  This language is written broadly to allow the State Board to consider any evidence that is relevant to these determinations.  The suggested language change is unnecessary.  See also comment/response #12.

14. Comment:  Language change - (h) An explanation of how public interest will be served.  The discharger can demonstrate the following:  A discharge is approved as part of a reclamation or habitat restoration project, or that net environmental benefits will be derived as a result of the discharge.

Response:  See comment/response #12 and #13.  The SIP already provides that a case-by-case exception would be appropriate where necessary to accommodate wastewater reclamation or water conservation.

15. Comment:  Language change under Regional Board Review process – The Regional Board staff will review the exception and bring the matter to a Regional Board hearing at which time a decision will be rendered.

Response:  See comment/response #12.  

16. Comment:  The flowchart should illustrate the Regional Board will implement the exceptions after State Board’s approval through permit amendment or re-issuance.

Response:  This change can be incorporated into the flowchart of the exception procedures.  It will offer the exception process users with a more complete step-by-step process, as well as finality.

17. Comment:  Language change - There are no prescribed deadlines for Regional Board and State Board reviews to ensure this process moves along.  We should have recommended review periods.  We suggest adding as the last bullet to both Regional Board and State Board review as follows:  This process may take up to 24 months to complete.

Response:  Standard Public Review processes are required for Regional Board and State Board actions.  However, a timeline could be added.

18. Comment:  Language change - Add as last bullet: This process may take up to 24 months to complete.  Add after last bullet:  A compliance schedule can be added to a permit to help…, allowing for up to seven years to pursue an exception, which can be issued during the following permit cycle.

Response:  This language change is not recommended.  When a discharger becomes aware that the discharger will not be able to meet water quality standards, the discharger should begin the application process to gain an exception. The exception procedure already includes a step with compliance schedule language (see comment/response #9).  However, a compliance schedule to pursue a case-by-case exception cannot last for more than five years.  A case-by-case exception is not permanent and is only meant as a short-term modification from meeting applicable water quality standards. 

19. Comment:  We would like the flexibility and authority to pursue case-by-case exceptions to facility wastewater reclamation. With language change.

Response:  As explained previously, the SIP would have to be amended to give the Regional Boards the authority to grant exceptions.  This authority could cover water quality standards-type exceptions, requiring USEPA approval, as well as non-water quality standards exceptions.  The State Board approval would not necessarily be required in either case.  Assuming that the SIP was amended to grant the Regional Boards this authority, they could consider the wastewater reclamation potential associated with a discharge as long as the discharge otherwise qualified for an exception.  That is, for water quality standards-type exceptions, the Regional Boards would have to find that the exception met the two criteria in the SIP (beneficial use protection and public interest) and the 131.10(g) factors.  For non-water quality standards exceptions, the Regional Boards would have to find that the two SIP criteria were met.  The recommended language provided by the Regional Boards is generally already included in the SIP, and, for non-water quality standards exceptions, the exception criteria are so vague as to give the Regional Boards a lot of discretion to consider reclamation potential as a factor in their decision.  The language provided by the Regional Board:

It is necessary to accommodate habitat restoration, wastewater reclamation or water conservation.  For example, the RWQCB would consider inclusion of an effluent limitation greater than that calculated from water quality objective when the increase in concentration is caused by implementation of significant water reclamation or water reuse programs at the facility; the increase in the effluent limitation does not result in an increase in the mass loading; and water quality objectives will not be exceeded outside the zone of initial dilution
.

It seems that this could be resolved by offering a mixing zone, therefore making an exception unnecessary.  An exception is not a long-term fix.  It is only a tool to make appropriate changes within water quality standards.

North Coast Regional Board

Comment:  North Coast Regional Board would like to see a case-by-case exception general permit for “low-threat” discharges for the State of California.  

Response:  It may be possible for the Regional Boards or the State Board to adopt a “low threat” permit.  Whether it could be done may depend on whether these types of discharges could be defined narrowly enough.  Assuming that this could be done, it may be possible to include in the permit case-by-case exceptions from SIP provisions governing monitoring, effluent limitation calculation, or other provisions, as the State Board did in the utility vault permit.  I have forwarded this comment to Section Chief Philip Isorena in the Regulatory Unit at the State Board.  It will be brought up at the next roundtable meeting.

Colorado River Basin Regional Board

20. Comment:  Colorado River Basin Regional Board provided information that its Region is not in any need of case-by-case exception procedures at this time.  Currently, all dischargers have been required to conduct priority pollutant analyses and received appropriate effluent limits, and thus far have not expressed any interest in pursuing an exception.

Response:  Comment has been noted.
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