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Response to Comments Received by March 30, 2004 on the February 13, 2004 Draft

Fact Sheet Amendment for the National Pollutant Discharge Elimination System (NPDES) Construction General Permit Board Order No. 99-08

General Comments

Comment by California Stormwater Quality Association (CASQA)

CASQA is concerned with the format in which this guidance document is being issued.  While CASQA understands that the State Board is attempting to work within the limitations of the Governor’s Executive Order S-2-03, which limits regulatory actions, we feel that issuing such a significant document through a relatively simple process such as an amendment to a fact sheet, does not convey the appropriate level of importance that this guidance document requires. The current Fact Sheet of the CGP provides very basic information to orient the reader to what is contained within the permit; it is only seven pages long. The proposed modification to the fact sheet is 47 pages and provides a level of detailed guidance unprecedented in a general permit fact sheet. CASQA recommends that the State Board take the time to issue this document as a guidance document in name as well as in fact so that the appropriate level of attention is provided to its review and adoption.

Comment by Caltrans

The current fact sheet for the CGP provides basic explanatory information on the contents of the CGP, while the proposed modification to the Fact Sheet is extensive and detailed.  Issuing such a significant document as an amendment to the fact sheet does not covey the appropriate level of importance that this fact sheet requires.  Since the CGP itself will be opened for comment and renewal in only a few months, we recommend that the State Board defer further action to modify the fact sheet to coincide with the upcoming CGP renewal process.  If the State Board opts to continue with modification and adoption of the fact sheet in advance of the upcoming CGP renewal, then the board should ensure that the fact sheet is issued as a guidance document in name as well as in fact so that the appropriate level of attention is provided to its review and adoption.

Response:

The order enforcing the writ of mandate required that the State Board adopt guidance explaining the sampling and analysis requirements that were added to the permit.  The Water Board originally proposed an informal guidance document, but the Keepers responded that in light of the importance of the document, it should be adopted as a modification to the NPDES permit.  In light of the public interest in the document and its role in interpreting the Permit, the appropriate form for this kind of guidance is as part of the Fact Sheet for the permit.  (40 Code of Federal Regulations (CFR) section 124.8.  The decision to issue this document as a modification to the Fact Sheet was not influenced by the Governor’s Executive Order.  This modification was properly public noticed and comments, testimony, and evidence were allowed.  This is the appropriate level of attention for review and adoption.  This action is separate from the reissuance of the CGP because it is in response to an action in the courts on this current permit.

Comment by Caltrans

This document tends to use the term “pollutant” in the context of a constituent of wastewater with the potential to do harm.  While this is a common interpretation of pollutant it is not the legal interpretation.  The legal definition is based on the Clean Water Act and subsequent court decisions.  Pollutant has now come to mean virtually any constituent of water.   Thus, storm water runoff from coastal highways is classified as wastewater for purposes of compliance with the Ocean Plan regardless of any demonstration that the level of pollutants constitutes an environmental threat.  The reason this matters is that the Fact Sheet repeatedly calls for specific responses when runoff contains “pollutants.”  Since the apparent intent of this guidance is to require action whenever specific pollutants of concern are present above levels that present a risk to receiving waters, the term needs to be clarified for this guidance so that permittees are not placed a position of significant liability of having to address all situations when “pollutants”, (i.e., measurable constituents) are present in runoff.

Response:  

There is no attempt to define pollutant in this document.  As stated, the legal definition is based on the Clean Water Act and subsequent court decisions.  The option of taking reference storm water samples to compare with discharge samples negates the claim that all “measurable constituents” constitute a “pollutant”.  The reference sample gives the discharger information about the chemical constituents and chemical properties of the storm water after it has come into contact with the native soil and vegetation.  The SWRCB is aware that the natural condition of the receiving water in an undisturbed environment is affected by and in fact determined by the characteristics of the native soil and vegetation.  A constant level of total dissolved solids is essential for the maintenance of aquatic life because the density of total solids determines the osmotic pressure of the flow of water in and out of an organism's cells.  Thus, the background TDS would not be considered a pollutant just because it is a measurable constituent.  Dissolved solids in excess of or below background levels, or a constituent that is not found in the background sample should initiate further visual sampling to discover what material or activity is causing the addition of such “measurable constituents” to the discharge.  It is noted that the permit is based on best management practices, and therefore is aimed at preventing pollutants from being discharged into surface waters as well as lessening their impacts when discharged.

Comment by CASQA

CASQA acknowledges that sampling is a court-mandated obligation, however, CASQA remains concerned that the cost of sampling and analysis to projects, especially smaller projects, is not justified when compared to the protection of the environment provided by such expenditure.  CASQA recommends that the State Board explicitly discuss cost reduction methods that would allow discharges to focus resources on the implementation and maintenance of best management practices, thereby maximizing their effectiveness and minimizing the need for sampling. One such cost reduction measure is discussed in the guidance document (i.e., to keep construction materials from coming into contact with rainfall/runoff as a means to minimize the need to sample for non-visual pollutants). CASQA also supports providing the flexibility to use either field analysis or laboratory sampling techniques as a means to minimize costs when appropriate.

Response:

The sampling requirements are not changed, but only explained by this modification to the Fact Sheet.  The State Board does not have the resources to perform the detailed cost analysis requested.

Comment by Sempra Energy Utilities (SEU) 

Utility linear projects that are greater than 5 acres and are conducted in urban areas with public access (e.g., in existing roadways, road shoulders, parking areas, etc.) raise a concern about potential contribution of pollutants from common and lawful activities of the public (e.g., vehicle use, vehicle washing, landscape fertilization, pesticide spraying, etc.) in surface storm water runoff from the project site. The resulting pollutants from these events or activities have nothing to do with the nature of utility linear construction projects.  In consideration of the fact that the utility is not the landowner of the project site and is therefore not able to control the potential presence of pollutants from common activities of the public in the surface storm water, it should not be the intent of this guidance or the General Permit to require the discharger or its authorized representative to sample for these types of surface pollutants that could run from or through utility project sites.  However, the discharger or its authorized representative should be required to sample for those materials brought onto the construction project site that contain pollutants which may be exposed to precipitation and storm water runoff due to a breach or failure of Best Management Practices (BMPs) where a release cannot be contained, or in the case of a non-storm situation, a release that cannot be cleaned up before the next storm event and would allow exposure or discharge.

Sempra Energy Utilities requests that you consider an addition to the proposed modifications that would take into account the fact that utility linear construction projects encounter surface pollutants from common and lawful activities of the public that normally runoff from the site (regardless of whether a project is being conducted) and should not be required to sample for these pollutants but, should only be required to sample for pollutants that are directly attributable to project construction materials brought on site. 

Response:

This comment appears to be saying that for utility projects, the discharger should be held liable only for materials introduced in the course of construction but not those that enter the construction site from upstream activities.  In fact, dischargers subject to NPDES permits can be held responsible for all pollutants that are discharged from their sites, regardless of the ultimate upstream source.  As discussed  in the response on diversion of upstream flows, sampling of this flow is only required if the discharger has reason to believe that the flow contains pollutants which can cause or contribute to a water quality standard.  If the flow entering onto the site of the linear construction project meets this standard, the discharger is responsible for this flow and cannot be relieved of this responsibility.

Comment by the Keepers

The Guidance Document Fails to Provide a Mechanism For Determining Compliance with Water Quality Standards


To reiterate the point made repeatedly in Coastkeeper’s comments to date, the Orders issued by the Court in the Baykeeper action require that the Permit include a monitoring program sufficient to comply with 33 USC §§ 301(b)(1)(C) and 308.  These CWA sections requires a monitoring program which can demonstrate compliance with the effluent and receiving water limitations set out in an NPDES Permit.  Further, all NPDES Permits must include effluent and receiving water limitations sufficient to achieve Water Quality Standards.  40 CFR § 122.44(d)(1).  

The 27 December Order requires the State Board to, among other things, identify the pollutant sources at construction sites and parameters to be sampled for, and to provide a mechanism for utilizing the sampling data required by the Permit to determine whether a construction site is causing or contributing to exceedances of Water Quality Standards.  See 27 December Order, pp. 5-7; See also 27 July 2000 Ruling on Submitted Matter, Baykeeper v. State Water Resources Control Board, (“27 July Order”), p.13.  The Court required either permit modifications or guidance sufficient to inform permittees, the Regional Boards, and the public on how to use sampling data to determine whether dischargers are in compliance with the Permit’s prohibitions and narrative effluent and receiving water limitations.

In essence, State Board staff has responded (without a meaningful analysis) in the Guidance Document that sampling cannot be used to determine compliance with Water Quality Standards at construction sites.  On this basis the Guidance Document provides no method for determining whether Best Management Practices (“BMP”) are preventing discharges that cause or contribute to violations of Water Quality Standards and to impairment of Beneficial Uses of receiving waters.  Instead, the Guidance Document provides for a mix of visual observations to review BMP implementation, and use of sampling data as a “diagnostic tool,” to decide whether a site has “problems.”  Guidance Document, Section 2.11.  

For non-visually observable pollutants, under limited conditions, dischargers are required to collect “background” samples, and if the permittee then determines that a discharge from a site is “considerably above” the “background” levels, the discharger must improve their BMPs.  For direct discharges of sediment to waters impaired for that pollutant, dischargers are required to conduct a more scientific (and defensible) analysis; however, the results again can be at most “strong evidence” that Water Quality Standards are being violated.  Even where a site contributes significant sediment loading to a water, the discharger is not necessarily in violation of the Permit, but must only improve BMPs.  Dischargers are not required to submit any of the data they collect to the Regional or State Boards, unless they themselves determine (without any criteria for making that determination) that they have caused or contributed to violations of Water Quality Standards.  See Construction Permit, Receiving Water Limitations, Section B(3)(a).

Response:

As explained in the Modification, the State Board has concluded that there is no simple mechanism to determine, based on monitoring data, whether a discharge complies with water quality standards in the receiving waters.  This, in addition to the costs of monitoring and the fact that it is not required under the Clean Water Act or implementing regulations, is the reason that neither USEPA nor other states require monitoring in construction storm water permits.  (In fact, USEPA does not even require submission of annual reports for compliance with its general construction permit.  NPDES Storm water Program Questions and Answers, 1/21/04, K.3.f.) The December 27, 2001 court order requires the Board to provide greater specificity regarding the existing water quality standards and the role they play in developing sampling procedures and analyzing sampling results.  The Modifications do explain in detail the role of sampling in determining water quality standards compliance.  The fact that Keepers are displeased with the answer—that monitoring cannot generally show conclusively whether or not water quality standards in the receiving water are exceeded—does not mean that the State Board has not complied with the Order.  The Keepers’ skepticism with the “mix” of visual inspection, sampling and analysis requirements, and evaluation of BMPs is misplaced.  This approach is precisely the method encouraged by EPA, except that EPA itself does not require any sampling and analysis in its permit.

The court has already upheld the effluent limitations in this permit, yet the Keepers still claim that the effluent limitations are inadequate.  This statement is not relevant to this proceeding.  Clean Water Act section 301(b)(1)(C) and 40 CFR 122.44(d)(1) relate only to the establishment of effluent limitations and not to monitoring.  Clean Water Act section 308 concerns the authority of permit writers to obtain records and reports and to inspect property.  It does not contain substantive monitoring requirements.  (Moreover, section 308(c) clarifies that states have discretion to adopt an enforce their own monitoring requirements.)

The Keepers and others have questioned the statement that the Boards will determine, through enforcement and other compliance activities, whether discharges are in violation of the receiving water limitations provisions.  This is not meant to denigrate the role of other important entities, including dischargers, citizens groups and courts, but simply to point out the fact that final determinations are made by Boards through enforcement actions.  This statement is simply a statement of fact; it is the role of the Boards to determine whether dischargers are in compliance with the Permit.  The Keepers also attack other provisions of the permit that are not subject to this permit modification, such as the absence of a requirement to submit all monitoring data to Regional Board.

Comment by the Keepers:

The Guidance Document Renders the Receiving Water Limitations of the Permit Meaningless


As Coastkeeper noted in its September comment letter, a methodology for using the sampling and monitoring to determine compliance with Water Quality Standards is particularly important given the structure of the Construction Permit.  Receiving Water Limitations, Section B (2) of the Permit provides the narrative prohibition on discharges causing or contributing to violations of Water Quality Standards.  Section B(3) states that when a discharger, the State Board or a Regional Board determines that a site is causing or contributing to violations of Water Quality Standards, the discharger must immediately implement additional BMPs to prevent further exceedances, must modify its SWPPP, and report to the Regional Board.  Thus the requirement that the discharger immediately improve its pollution control measures is only triggered once the discharger or the regulator determine that Water Quality Standards have been exceeded.

Response:  

The Permit complies with federal law by requiring compliance with water quality standards, and accomplishes this through a BMP approach.  In addition, the original permit included some monitoring requirements and, pursuant to the court’s initial order, the Permit has been modified to require additional monitoring.  In the opinion of USEPA, whose interpretation of the Clean Water Act and its regulation is entitled to great deference, there is no legal requirement to include monitoring in construction permits, and the requirement to comply with water quality standards is not compromised or impeded by absence of monitoring requirements.  Instead, compliance with water quality standards is accomplished with effective BMPs, and the addition of requirements for visual inspection, evaluation of environmental indicators or measurable goals, and effluent or in-stream monitoring is left to the discretion of the permitting agency.  (1/21/04 Q&A Document, D.1.)  There is certainly no support for the Keepers’ statements that unless all sampling is submitted to Regional Boards, and final determinations regarding exceedance of water quality standards are based solely on sampling results, the permit requirement is “meaningless.”  Whatever the basis of this comment, it is not consistent with the law or USEPA’s guidance.

Comment by Keepers:

The Permit’s Receiving Water Limitations are based on a Program that is a Demonstrated Failure


The scheme set out in the Permit is modeled on the program in the General Industrial Stormwater Permit (“GISWP”).  The GISWP Receiving Water Limitations, Section C(2) and C(3) parallel the Receiving Water Limitations in the Construction Permit.  Exhibit 1.  Coastkeeper conducted a survey of compliance with the Water Quality Standards for Copper, Zinc, and Lead in discharges from industrial sites (permittees under the GISWP are required to collect two samples per wet season and submit the results to the Regional Boards).  For the 2001-2002 wet season, the self monitoring data demonstrates that 99.5% of permittees discharged copper in exceedance of Water Quality Standards, 99.9% exceeded lead Water Quality Standards, and 92.4%

Coastkeeper has requested, via a Public Records Act request, copies of all self-reporting of violations of Water Quality Standards under the Receiving Water Limitations of the GISWP and the Construction Permit, including the follow up reporting and SWPPP modifications.  See Construction Permit, Prohibition B(3).  State Board staff has responded that no self-reporting of violations of Water Quality Standards under the GISWP has occurred since the current GISWP was adopted in 1997.  See Board’s response to Public Records Act request attached hereto as Exhibit 3.  Thus while sampling under the GISWP demonstrates exceedances in 94-99% of discharges, zero reports have been submitted.  Only one discharger has self-reported Water Quality Standard exceedances under the Construction Permit since it was adopted in 1999—and that report was by the Federal Government. 


This dismal record is made even worse (if possible) by the draft Guidance Document.  While the GISWP is silent on the issue of determining compliance with Water Quality Standards using sampling data, the Guidance Document asserts that any such objective analysis is impossible.  Therefore even the single report from the Federal Government would not be required, because only the Regional Boards can apply the mysterious formula for determining Water Quality Compliance.  Again, because the Guidance Document eliminates an objective analysis for Water Quality Standard compliance, it effectively eliminates the Receiving Water Limitations in the Permit.

Response:  

The Keepers claim that the program is a “dismal failure” and that few dischargers have reported violations of receiving water limitations.  This commentary does not relate to the Modification at issue here.  In fact, this permit has not been a failure.  Since adoption in 1999, there have been over 3400 enforcement actions by regional boards based on violations of the permit. Some of these, like the City of Redding, include substantial fines.  (The Keepers added the administrative civil liability of $450,000 to this  record.) While many actions have alleged violations of BMPs, that is the most appropriate and straightforward method to prosecute a BMP-based permit.  Water quality standards requirements are enforceable based on narrative permit requirements.  (Northwest Environmental Advocates v. Portland (9th Cir. 1995) 56 F.3d 979.)  The decision on which violations to prosecute is within the discretion of the Regional and State Boards.  The fact that many of these enforcement actions have been taken based on sections of the permit other than the receiving water limitations shows that the permit is can be enforced on the basis of visual observations and inadequate BMP implementation.

Comment by the Keepers:

Determining Compliance with Water Quality Standards Based on Sampling is Not Impossible


Contrary to the statements in the Guidance Document, evaluating compliance with Water Quality Standards at construction sites is not impossible.  Were this not so, the State Board could not permit discharges  form [sic] construction sites because ensuring protection of Beneficial Uses is a baseline requirement of all NPDES permits.  In fact, a program sufficient to ensure that BMPs protect Water Quality Standards is entirely feasible.  The Guidance Document’s assertion that such an analysis is impossible is apparently based on a concern that standards used in reviewing sampling data would be too protective, rather than not protective enough.  A workable program is described in Dr. Horner’s comments submitted concurrently on behalf of Coastkeeper.  The following is a brief summary of such a program.

Response:  

The Keepers claim that determining compliance with water quality standards based on sampling is not impossible.  They claim further that if it were impossible, the State Board could not issue permits for any construction sites in California.  Finally, they claim that their consultant, Dr. Horner submitted a workable program.  The Modification does not state that determining compliance with water quality standards based on sampling is “impossible.”  Instead, it states that sampling results can be used in determining compliance, and that the results should be used along with other information and evidence in making such a determination.  The notion that the State Board is required to adopt a simple and straightforward way to use sampling data alone to determine compliance or else it would be barred from issuing a construction permit is bizarre and completely unfounded.  The USEPA regulations and permits, and virtually every permit issued by other states, have no sampling requirements at all.  In any event, such arguments are not relevant to the adoption of this guidance document, which merely explains how its existing monitoring requirements are to be implemented.  The document submitted by Dr. Horner appears to be a proposal for the addition of either numeric effluent limitation or benchmark values in the CGP.  The monitoring program submitted by Horner is not, in fact, a monitoring program.  It does not contain any of the important elements of a monitoring program.  The plan can be summed up as: take samples; compare them to standards; if they exceed samples, there is a violation.  In verbal discussions with State Board staff, Dr. Horner has conceded the limitations of his approach.  This Modification is limited to an explanation of the existing monitoring requirements, and does not consider issues outside of monitoring.  In the court’s initial order, the judge stated that he would give deference to the State Board in adopting a monitoring program.  Where there is a difference in technical opinion, the State Board may certainly rely on its own experts and its general expertise in the regulation of discharge to water rather than adopt in whole a program developed by the paid expert of one party.

Comment by Keepers:

C.
Applying Water Quality Standards End of Pipe is Entirely Consistent with the Standard Applied by Federal Courts


WQS end of pipe for discharges of impairing pollutants to impaired waters have been applied by Federal District Courts in the Central and Northern Districts of California as the standard for determining compliance with Water Quality Standards.  See Central and Northern District Court Orders, attached hereto as Exhibit 4.  Clearly the Federal Courts believed that this analysis was consistent with the Clean Water Act, and feasible.

Response:

The Keepers request that water quality standards should “apply” at the discharge point.  This request is for numeric effluent limitations, an argument that the Keepers lost in the underlying lawsuit and is outside the issues being considered in this Modification.  The Keepers also demand the State Board require dischargers who seek a less stringent effluent limitation to “perform studies in support of mixing zones.”  Mixing zones are relevant to numeric effluent limitations, and not to a BMP-based permit.  As stated above, the court has already ruled that numeric effluent limitations are not required, and this request is outside the scope of this Modification.  The Keepers attached two federal court orders that they claim support the claim that water quality standards must be achieved end-of-pipe.  As discussed above, the court in this matter has already ruled against the Keepers on the need for numeric effluent limitations and that issue is outside the scope of this Modification.  Moreover, the attached orders are not published decisions, are not properly cited, and are in no way binding on the State Board, which did not participate in either case.  In any event, to the extent they are relevant at all, they do support the State Board’s view that its permits are effective and can be used to support enforcement actions, whether by Regional Boards or by federal courts in third party actions. 

Comment by the Keepers:

IV.
The State Board’s Draft Guidance Document Makes Enforcement of the Water Quality Standard-Based Limits in the Permit, and the Permit Itself, Extremely Difficult

Coastkeeper believes it is in the interest of the construction industry, the public, and the Regional Boards enforcing the Permit to have a Permit with clearly articulated limits.  A clear, simple permit will ensure that the dischargers know their obligations, that water quality is protected, and that the Regional Boards can efficiently determine compliance.  The vague, subjective Water Quality Standard compliance determination set out in the Guidance Document makes enforcement of the Water Quality Standard-based limitations in the Permit extremely difficult, if not impossible. 

The Guidance Document provides no objective standard for evaluating compliance with Water Quality Standards.  Because the Guidance Documents proposal for determining compliance with Water Quality Standard is entirely subjective, there is no basis for the State or Regional Boards, the Courts, dischargers, or the public to evaluate Construction Permit enforcement actions based on Water Quality Standard violations.  Regional Boards will therefore be extremely hard pressed to demonstrate a substantial basis for such enforcements.

This is precisely the argument raised by the City of Redding in a recent Regional Board enforcement of the Permit.  In regards to the Receiving Water Limitations violations alleged by the Regional Board the City of Redding argues:

(b) Compliance with receiving water limitations is grounded in reference to objective, and sometimes numerical, standards in the Basin Plan, and should not be judged by subjective, personal standards, as reflected in the Regional Board’s finding, except for at least some objective data collected on two of the twenty (20) days of alleged violations, including 12/16/02 and 4/30/03 (Staff Report, Page 4, 5, and 7).  

See Exhibit 6: City of Redding Sports Park Petition for Review of ACL Order, Exhibit B, Statement of Reasons ACL Order No. R5-2004-0005 Was Inappropriate or Improper, p.3.  

Thus, despite what the Staff Report indicates were egregious violations, the Regional Board’s enforcement of Water Quality Standard-based Receiving Water Limitations and Prohibitions is seriously compromised by the lack of an objective standard. 

Response:

The Keepers contend that the Modification will make enforcement of the construction permit very difficult.  The statements in the Modification regarding the difficulty of linking specific monitoring results to violation of the receiving water limitations are factual and represent the technical opinion of the Board.  Because the CGP is a BMP-based permit, it is concededly easier to prove violations of the SWPPP and BMP requirements, and many enforcement actions are based on those violations.  There have been hundreds of enforcement actions, and the Regional Boards have certainly been effective in enforcing the permit.  In addition, there are many instances where the receiving water limitations provisions can be enforced, especially in the event of detectable changes to the receiving waters that can be demonstrated by evidentiary showing.  The Keepers attach to their comments the petition of the City of Redding challenging a $450,000 fine, and state that the City is correct in challenging the Central Valley Regional Board’s findings that the City violated the receiving water limitations in the Permit. This petition is currently before the State Board and it is inappropriate for the State Board to comment on an active petition, but it certainly has not concluded that the City’s and the Keepers’ arguments against the fine are valid.

Comment by the Keepers:

The State of Washington is Adopting a Permit Protective of Water Quality Standards


The State of Washington recently passed legislation requiring adoption of a permit protective of Beneficial Uses.  The permit requires:

1) Implementation of numeric effluent limitations for discharges of construction or industrial stormwater to impaired waters by 2009 (Exhibit 5, p. 5),

2) An enforceable adaptive management mechanism, including monitoring and monitoring benchmarks (Exhibit 5, p.5),

3) A report evaluating the effectiveness of monitoring in determining compliance with Water Quality Standards, and recommending improvements by 2006 (Exhibit 5, p.7),

4) A prohibition on mixing zones unless an evaluation is conducted consistent with State Law. 

Clearly the State of Washington takes the mandate of the Clean Water Act seriously, and believes a program to protect Water Quality Standards is feasible.

Response:

The Keepers claim that the state of Washington “is adopting a permit protective of water quality standards.”  Whatever the relevance of this statement, we note that that state’s Legislature has recently adopted legislation that concerns storm water permits, and that it has not yet adopted, or even proposed, a construction permit based on the new legislation.  (Based on a telephone call with a Washington representative.)  As we have stated, the issues of the appropriate level of monitoring and effluent limitations are not relevant to this Modification and are within the discretion of individual states, including both California and Washington. (Query why the State of Washington needed legislation to support actions the Keepers claim are mandated by federal law?)

We further note that the Keepers' "summary" of the legislation is incorrect.  The requirement for implementation of numeric effluent limitations for discharges to impaired waters by 2009, does not apply to construction permits at all, and only applies to industrial permits if the state makes certain findings.  Without these specific findings, narrative effluent limitations are presumed appropriate.

Figure 1-1

Comment by CASQA

Figure 1-1 revisions

As presented in the draft guidance document, Figure 1-1 does not capture the full evaluation required for both the sediment-related and non-visible pollutant sampling and analysis requirements. We offer the following two examples of items that should be revised in the figure to help better explain the evaluation.

1. There should be a “No” endpoint from the decision diamond “Is the Water body 303(d) listed”; and

2. There should be a path from the sediment evaluation endpoints that lead to the evaluation for the non-visible pollutant sampling.  In the original guidance document produced by CASQA, two separate flow charts were used to show the full evaluation required.  CASQA recommends that the State Board incorporate two figures into this document to clearly illustrate the two evaluations that are needed to comply with the General Construction Permit sampling and analysis requirements.

Comment by Caltrans

This flow diagram is incorrect and needs the following changes:

Delete the diamond titled “Does the construction project discharge to a storm drain…?”  The GP exempts from sampling any project that discharges to a MS4 (storm drain), regardless of commingling of flows with other sources.  Also delete the “Yes” endpoint from this diamond.  There should be a “No” endpoint from the decision diamond titled “Is the Water body 303(d) listed..”.  This is to provide for the case in which a project may directly discharge to a waterbody that is not listed for sediment, siltation or turbidity, in which case sampling for sediment or turbidity is not required.  The “No” endpoint should point to the oval titled “Evaluate the site for non visible pollutant.”

Response:

This figure will be edited and a second one added for evaluating for non-visible pollutant sampling.

Section 1.2

Comment by Caltrans

Some runoff constituents are present due to background concentrations in soils.  These concentrations may exceed water quality objectives in some situations.  For example, iron and aluminum are present in relatively high concentrations in most soils.  Even a relatively low concentration of suspended solids will include enough of these native soil constituents to exceed water quality objectives based on the Drinking Water Standards.  Some Regional Boards have applied both the Primary and Secondary Drinking Water Standards to surface waters with a beneficial use classification of potential source of drinking water (MUN).  If compliance is assessed “end-of-pipe” (i.e., no mixing zone allowed), then runoff may exceed standards for these background soil constituents.  The Fact Sheet should note that the presence of pollutants at concentrations (based on total suspended solids) of native soils is not considered non-compliance with water quality objectives.

If these constituents are not explicitly addressed by the guidance, then technically they should be monitored for at each site where the runoff enters a MUN designated waterway (and the Basin Plan requires compliance with the Secondary Drinking Water Standards) since compliance is problematic.  These constituents may or may not be associated with a “visible tracer” as discussed in the Fact Sheet.

Comment by Port of Oakland
Soils naturally contain metals and many other substances that are not visible.  However, there is no reason to sample for these substances, because they will be controlled so long as the soil is controlled, and the movement of soil is visible.  The same conclusion applies to airborne deposition of insoluble substances.

The fact sheet properly assumes, implicitly, that these substances do not need to be included in the sampling program for those pollutants that are not visually detectable in water.  This conclusion should be made explicit.

Response:

The fact sheet is, in fact, already explicit on the issue of dissolved solids.  It requires that the discharger take reference samples in Section 2.4    Deciding Where to Sample. The SWRCB is aware that the natural condition of the receiving water in an undisturbed environment is affected by and in fact determined by the characteristics of the native soil and vegetation.  Such reference samples contain the total dissolved solids (TDS) such as carbonates, bicarbonates, chlorides, sulfates, phosphates, nitrates, calcium, magnesium, sodium, potassium, iron, manganese, and other dissolved constituents, the amount dependent on local soil conditions that would be found in the storm water in an undisturbed situation.  These would not include gases, colloids, pollutants, or sediment. 

A constant level of these total dissolved solids is essential for the maintenance of aquatic life because the density of total solids determines flow of water in and out of an organism's cells (osmosis). Plus the nutrients (nitrogen and phosphorus) are important for organism growth. A sudden or extreme change in TDS can be detrimental to aquatic life.1 Not only would an increase in salts kill freshwater species whose bodies are not adapted to live in saltwater, but a decrease of dissolved solids would also be detrimental. 

The TDS can be estimated in the field by measuring the specific conductance of the water. Total dissolved solids describe the amount of ions in water, while specific conductance measures the ions ability to conduct electricity. Usually there is a strong correlation between conductivity and TDS, but there is still a difference between the two. Conductivity is only an approximate predictor of TDS. A field test of salinity is a different test and measures only salts which is defined as the concentration of all ionic constituents that include halides, bicarbonates, and sodium chloride. 

 If the reference sample is carefully obtained, it gives the discharger valuable information about the chemical characteristics of the discharge affected by the native soil and vegetation to compare to the chemical characteristics of the discharge associated with the construction activity.   

Section 1.2.2

Comment by Rokni Development Co, Lennar Communities
“Draft document has played down the presence of non visible pollutants on construction sites (1.2.2) and later has identified almost everything on the site to be a source of non visible pollutants (2.0), even the fence [sic] Please clarify how this will help dischargers.”

Comment by River West Investments

“Are dischargers completely liable for unknown conditions within a project and beyond the boundaries of a project?  If so why and how is this determined?  Who determines if an occurrence requires sampling and analysis?  Who determines the items that should be “known to occur”?  

Response:

The fact sheet states that there are many materials that are present on a construction site, both in raw and finished form.  It is the responsibility of the discharger and/or the consultant to know what materials are being used or stored on the construction site, to determine which of these may contribute pollutants to a storm water discharge, and what the appropriate sampling parameters would be.  It may be necessary to contact a Laboratory Chemist or a Professional in Storm Water Quality.

Section 1.2.2

Comment by Construction Industry Coalition on Water Quality

The guidance language ignores the CGP cause or contribute requirement for a sampling and analysis program.

Comment by Latham and Watkins

The Draft Fact Sheet appears to under appreciate the potential increase in sampling and analysis for non-visible pollutants.  The Draft Fact Sheet requires sampling and analysis for non-visible pollutants whenever any such pollutants come into contact with storm water.  

Response:

This section has been revised to clarify that monitoring is required where non-visible pollutant may cause or contribute to exceedance of water quality standards.

Section 1.2.2

Comment by Caltrans

“In cases where construction materials may be exposed to storm water but the storm water is contained, and is not allowed to run off the site, then sampling only needs to occur when inspections show the containment failed or is breached and there is potential for exposure or discharge.” This sentence is contradictory. The first part indicates that the storm water is contained and not allowed to run off and the second part suggests that there is a potential for runoff. This should be clarified. The sentence should read:

“In cases where construction materials may be exposed to storm water but the storm water is contained, then sampling only needs to occur when inspections show the containment failed or is breached and there is potential for discharge.”
Comment by Rokni Development, Lennar Communities

“Draft document has spent a lot of time trying to separate when and under what conditions dischargers need to have sampling and analysis program.  And then every time they think there is a situation it is immediately followed by stating “In cases where construction materials may be exposed to storm water but the storm water is contained, and is not allowed to run off the site, then sampling only needs to occur when inspections show the containment failed or is breached and there is potential for exposure or discharge”.  Is this not true in every case? ….Containment areas may be protected from contact with storm water, what about when it is transferred and or applied. [sic]

Response:

The fact sheet encourages dischargers to use good housekeeping BMPs to not only protect water quality, but to minimize the instances whereby the storm water would need to be sampled.  If the containment fails, however, the discharger would then be responsible to sample the discharge for the proper constituents in every case that this occurs.  The word “exposure” will be removed from the cited text.

Section 1.2.2

Comment by Caltrans

The safe and proper application of pesticides and herbicides are regulated US EPA pursuant to the labeling requirements.  Sampling and analysis for these compounds should only be required consistent with these labeling requirements unless the applicator is not licensed or does not follow the labeling requirements.
Comment by Rokni Development, Lennar Communities, River West Investments 

“Draft document recommends Manufacturer’s instructions to be followed when using soil amendments and avoid washouts [sic](1.2.2).  Does this mean compliance?

Response:

Many soil amendments such as hydrated lime, sulfur, pesticides, and fertilizers can contaminate storm water even if they are applied according to the manufacturer’s instructions, particularly if they are applied prior to a rainstorm.  Compliance with the Permit would be achieved if the storm water was prevented from coming in contact with the soil amendments, or if the contaminated storm water was treated prior to discharge offsite.  For such situations, it may be necessary to contact a Laboratory Chemist or Professional in Storm Water Quality to determine how to handle the discharge.

Section 1.2.3

Comment by Caltrans

“This requirement is generally only applicable to a handful of construction projects each year.”   The Department’s experience is that this statement is misleading and incorrect, as there are many waterbodies listed as sediment-impaired covering many miles of waterways and this affecting many construction projects.  Delete this sentence.

Response:

This statement is based on the research done in the storm water NOI database.  Although there are many waterbodies listed as sediment-impaired covering many miles of waterways, there are only a few projects that directly discharge to these waterbodies.  Most discharges are to a storm water system that then co-mingles with other discharges and then eventually discharge to a waterbody.  Because Caltrans operates under its own permit, its projects are not entered into the storm water NOI database and would therefore not have been included in this count.
Section 1.3

Comment by Caltrans

In some unusual situations, such as a major storm, forest fire, or similar unanticipated event, storm water runoff may carry obvious and excessive amounts of sediment.  The Fact Sheet should discuss if these situations should be addressed separately from normal runoff situations.  For example, during situations of general flooding it may not make sense to sample for sediment and to implement the usual compliance assessments.  In particular, a threshold needs to be identified to identify “extraordinary event” and the Fact Sheet should provide an alternative sampling and analysis protocol that is appropriate for the situation.

Response:

This permit cannot allow exceptions to the permit requirements.  However, such an event may be relevant evidence should a Regional Board institute an enforcement action.

Section 2.0

Comment by Caltrans

This requirement is inappropriate since at least trace amounts of many pollutants are present in runoff, particularly in urban areas.  For example, most of the metals regulated by the CTR and Basin Plans will be present at some level.  Many of the regulated nutrients, bacteria, and other parameters will also be present in runoff containing essentially uncontaminated soils, even at relatively low levels of suspended solids. “Sample for a constituent if there is reason to expect that it may be in the discharge, regardless of whether or not it is causing or contributing to an exceedance of a water quality objective.”

Section 2.0-2.1

Comment by Caltrans

Another problem is presented by the dioxins and possibly PCBs that are ubiquitous.  In some areas pesticides are also common pollutants due to aerial fallout.  Dioxins are typically present at levels up to one or two orders of magnitude above WQS in runoff from areas downwind of urban centers (see the dioxin study by RB 2).  This guidance should state that such pollutants outside the control of the permittee and ubiquitous on an area-wide basis are excepted from the requirement for monitoring for constituents which may be or are exceeding WQS.

The guidance in this section is too vague and would result in permittees having to sample for constituents not intended by the permit.  Al, Fe, dioxin, and possibly PCBs and pesticides will often be present in runoff at concentrations above WQS due to background concentrations in soils or due to ubiquitous aerial pollution.  This section should explicitly focus on the type of pollutants likely to be present during construction site activities within the control of the permittee (cement wastes, oil spills, paint, etc.)  It is important for this section as well as others to present examples.  Most construction sites are similar - examples would be very helpful.

Response:

This permit cannot allow exceptions to the permit requirements and limitations from permit coverage for specific constituents are beyond the scope of this Modification.  See discussion above pertaining to TDS on pages 2 and 15.

 Section 2.2

Comment by City of Los Angeles, Department of Water and Power

Many construction sites are shut down and not staffed during weekends and holidays.  If samples are to be collected within the first two hours of runoff, this would be a very difficult and not practical task.  Trained laboratory samplers would need to be on call every weekend and holiday that there is a forecast for rain, whether or not it does rain.  There may also be weekends and holidays that may not be forecasted for rain and it does rain.  In addition, a construction site may be secured and locked up for the weekend (i.e., no work going on) and therefore the sources of non visible pollutants have also been secured … so that there would not be any exposure to rain water which would mean sampling is not needed.  The LADWP does not think it feasible to include weekends and holidays as part of the construction sampling program.

Comment by Caltrans

“If a determination is made … days (including weekends and holidays).” This statement is not supported by the GP, which indicates only that samples be taken during the first two hours of discharge and only during daylight hours.  At minimum, revise the Fact Sheet text to be consistent with GP language. However, note that there are valid safety concerns related to sample collection during inclement weather.  The Fact Sheet guidance and the GP itself should also allow for exclusions for sampling where worker safety may be compromised, and should provide guidance on how to document these situations.

Comment by City of Chula Vista

Sampling requirements for private and public projects should be different.  Most public projects are carried out within the public right of way (this appears to refer to linear construction projects) and it is impractical to conduct sampling during non-working hours.  Materials are not stored on site, fueling and maintenance is not done on site and at the end of each working day, the site is cleaned and returned to original condition as far as possible.

Comment by CASQA

CASQA urges the State Board to reconsider and allow for exclusions for sampling where worker safety may be questionable. There are significant safety concerns associated with conducting inclement weather sampling on construction sites. While the permit already contains provisions that limit sampling to daylight hours, additional provisions should be included in the guidance (and permit as well) that allow for the protection of the personal safety of sampling staff during weather-induced conditions such as electrical storms, high winds, severe storm alerts, and flash flood alerts. CASQA recommends that the guidance document discuss these issues and provide guidance to dischargers on how to document these situations.

Response:

The GCP is silent on whether sampling must occur on weekends and/or holidays.  A well maintained construction site with covered waste piles; covered building materials and supplies; vehicle maintenance areas using good housekeeping BMPs; and an effective combination of erosion and sediment control on a Friday afternoon would probably not require sampling over the weekend. The requirement for sampling for nonvisible pollutants is only triggered if there is a reason to believe that a pollutant source is non-visible in storm water, comes into contact with a source of runoff, and can cause or contribute to an exceedence of a water quality objective.  If this does not occur, sampling is not required.  It is not expected that personal safety be sacrificed to take storm water samples.  Proper photo documentation of well-maintained sites prior to weekends or holidays when a site is not expected to be staffed is probably sufficient and is consistent with the Modification.   

Section 2.3

Comment by Rokni Development Co, Lennar Communities

Are naturally vegetated unfertilized pasturelands considered to have legacy pollutants and if they are what are the constituent(s) of concern?  This is to clarify how much the bar is being raised on what constitute [sic] legacy pollutants.  At least for me.

Response:

If there is a  reason to believe that a site has been exposed, and/or that the disturbances to the ground will expose historical contaminants to storm water and the contaminants are non-visible, then sampling the storm water discharge would be  required.

River West Investments

How are new land owners supposed to know about past use of the land?  What if the source of a pollutant comes from many miles away from an unknown off-site source?  Who is responsible and who makes that determination and how is this proven?

Response:
The discharger and/or the consultant are responsible to determine possible prior contamination of the site.  See Section 2.3 of the draft fact sheet for a thorough discussion of where to look for and how to evaluate prior contamination.  Soil or storm water testing may be required to determine the extent of possible contamination.  

Comment by Rokni Development Co

The draft document fails to address the requirement by local agencies for the use of polymers.

Response:  

If polymers may be present in the storm water discharge they would be subject to testing for non-visible pollutants if they can cause or contribute to exceedence of a water quality objective. 

 “The General Permit does not preempt or supersede the authority of local storm water management agencies to prohibit, restrict, or control storm water discharges to separate storm sewer systems or other watercourses within their jurisdiction, as allowed by State and Federal law.”(Order No. 99-08-DWQ, finding #3)

Section 2.5

Comment by City of Los Angeles, Department of Water and Power

LADWP finds it challenging to identify laboratories and sampling methods that can attain the state minimum levels to ensure meeting water quality standards.  Often times, clean techniques need to be employed.  LADWP staff and its laboratory personnel find it difficult to believe that field tests can be considered accurate.  It is our consensus that laboratory techniques are much more reliable than any field technique.  While field test kits may be useful as a first line indicators (at several orders of magnitude higher than state water quality standards ) they should not be used for any type of permit compliance determination.  Permit compliance with water quality standards should only be gauged with laboratory derived data.  Accordingly, LADWP suggests that the field tests not be required and that their optional usage be only for screening and not necessarily for determining BMP effectiveness.  Determining the effectiveness of the BMP needs to be confirmed with the in-house laboratory analysis.

Comment by Richard Horner:

Reliance on Field Test Kits is Unsound

Getting an instant answer is also appealing.  Unfortunately, field test kits or other portable devices do not exist for many pollutants having water quality objectives.  For those with available field apparatus, detection limits are often too high, well above numerical standards, for meaningful examination of environmental samples.  Most of the devices are suited to highly contaminated waste streams but not concentrations typical of stormwater runoff and receiving waters.  At best, they can usually provide no more than an indication possibly suitable for diagnostic purposes but not gauging of compliance.

Laboratories do provide rapid sample turnaround and reporting of results, for a premium fee.  When a potentially violating discharge escapes a construction site, permittees should be required to obtain this service, the added cost of which will give them incentive to prevent the escape in the first place through effective BMPs.

Response:  

A site storm water manager should employ many mechanisms to determine the potential condition of the storm water discharge, such as visual inspections, field sampling, and photo documentation.  Field test kits have wide applicability to storm water management such as in-field determination of exposure to soil amendments, inadequate curing time of cement, or non-functioning BMPs which require correction.  Many of the most common and widespread storm water pollutants generated by construction activity are associated with field indicator parameters (see http;//www.dot.ca.gov/hq/construc/stormwater/sw_attachments/attachment_s.doc).  Such discharges may never leave the site and enter a receiving water, but field testing provides information about the potential for materials to contaminate storm water, the areal extent of contamination, and whether or not the storm water would need to be retained, or rerouted to a basin or other containment BMP.   For historical contaminants, commercial laboratory analysis would be required.  It is not reasonable to require all construction sites to use laboratory analysis, and where such analysis results in delays in improving BMPs it would not be acceptable in lieu for field testing, but otherwise dischargers who choose to perform laboratory analysis may do so.  The decision to conduct laboratory testing would not be a defense for failing to rapidly implement the iterative process for violation of the receiving water limitations.
Section 2.5

Comment by Caltrans

This section never answers the question “What are the applicable water quality standards?” This section is not relevant, as Section 7.1 appears to address the issue of applicable water quality standards.  Delete Section 2.5 or bring forward the discussion in Section 7.1.

Response:

The title of Section 2.5 will be changed to “Types of Test Methods” to better reflect the contents of the text.  

Section 2.6

Comment by Caltrans

Provide guidance related to characterization of soil amendments.  Soil amendments are unlikely to have water quality impacts and are widely used to prevent erosion on construction sites.   Conducting initial sampling to verify that no water quality impacts are occurring but not continued sampling would result in considerable cost savings to Californians.

Response:

Sampling is only required if there is reason to believe that there are pollutants that can cause or contribute to exceedence of a water quality objective.  If initial sampling or manufacturer’s testing show that a soil amendment would not contribute pollutants that can cause or contribute to an exceedence of a water quality objective, then there is no requirement for continued testing. 

Section 2.7

Comment by Caltrans

“Information about various construction pollutant sources can be viewed by following the instructions posted on the SWRCB web site.” The Court in issuing its Order Enforcing the Writ of Mandate on December 27, 2001 stated that the SWRCB shall adopt "… the General Permit modifications or a staff guidance document incorporated into the modifications, must detail the identification of pollutant sources, sampling parameters and existing water quality standards that may apply to permittees' development and implementation of a sampling and analysis program for visually nondetectable pollutants."  It is not clear where one can find this information about the various construction pollutant sources or pollutants from off-site areas.  Provide this information in the Fact Sheet or clarify where this information can be found.

Comment by Richard Horner:

The Board did not make a careful analysis of the pollutants that can be in construction site runoff, how they can be released into receiving waters, their potential for being released, and the forms in which they can be found.  As the literature review in Attachment A to this memorandum demonstrates, Section 1.2.2 incorrectly states that, “… the situations where non-visible pollutants may occur in runoff from a construction site are limited.”

Insufficient Analysis of Pollutant Sources:

The literature review shows that stormwater pollutants can stem from many sources, including:

1. Building materials used or stored on the site;

2. Chemicals used in construction processes;

3. Wastes resulting from construction materials and processes;

4. Vehicles and other construction equipment;

5. Masonry work;

6. Paving;

7. Plant and animal pest control;

8. Landscape fertilizing;

9. Disturbing natural deposits containing pollutants; and

10. Disturbing residues from past land use activities.

Pollutants originating in the first five source categories above can be effectively isolated by local, relatively straightforward BMPs, whereas those in the remaining groups cannot.  Their interdiction requires broader BMP strategies.  The often widespread distribution of pollutants in these latter groups, and the greater challenge of controlling them, raises their potential to cause or contribute to violations of water quality objectives over the pollutants in the first five categories, and hence the need for strong monitoring guidance.  The Board did not appreciate this point and thus failed in supplying the needed guidance.

The proposed program is entirely silent on pollutants resulting from disturbing natural deposits containing pollutants.  However, many water bodies are listed as impaired for these pollutants and have associated water quality objectives.  Most prominent are nutrients (phosphorus and nitrogen, especially) present in potentially erodible soils.  Their mobilization through construction disturbance can cause eutrophication and its many negative effects in receiving waters.  Readily biodegradable organic matter in soils and cleared vegetation can cause or contribute to violations of dissolved oxygen water quality objectives and water body impairment on this basis.

Insufficient Analysis of Potential Pollutants:

The literature review further indicates that construction site contaminants total a large number of substances and are represented in all of the water pollutant groups:

Toxic metals;





Asbestos





Petrochemicals;




Acids and caustics;

Pesticides (plant and animal);



Aquatic plant nutrients;

Other toxic organic chemicals;


Biochemical oxygen demand (BOD).

As long ago as 1993 the SWRCB had a compilation of the numerous individual pollutants represented on construction sites, in Table 1.1 of the California Storm Water Best Management Practice Handbook for Construction Activity.  Nevertheless the Fact Sheet fails to denote many of these pollutants in Tables 7.1 or 7.2, or anywhere else.  Many of the pollutants in the various categories are subject to water quality objectives under the National Toxics Rule (NTR), California Toxics Rule (CTR), the Ocean Plan, and/or Basin Plans.  Some are responsible for water body impairment under CWA Section 303(d).  The Board should have been more careful to identify pollutants of which construction permittees should be aware and their relationships to impairment and water quality objectives.

The Fact Sheet’s guidance is particularly inadequate with respect to pollutant releases that can occur from disturbance of natural deposits and residues of past land use activities.  It is very unlikely that existing documentation would be sufficient in most situations to identify the types of contaminants subject to mobilization in these ways and their potential to cause environmental harm.  Permittees should be required to characterize the pollutants they could disturb, if they could be discharged to receiving waters during their work.

Insufficient Attention to Pollutant Transport Mechanisms:

The literature review points out that the many pollutants associated with construction sites can occur in different forms:  (1) associated with particles making up the total suspended solids (TSS), (2) associated with particles smaller than those registered in the TSS analysis, or (3) dissolved.  Without an appreciation of how various pollutants are mobilized and then move through the environment, and appropriate guidance accordingly, dischargers are handicapped in specifying an appropriate monitoring program.  For example, substantial fractions of copper and zinc can be dissolved, the form upon which the CTR standards are promulgated.  Judgment of compliance with those standards depends on analysis of the dissolved components, a point that complete guidance would make.

Another area in which the Fact Sheet fails to serve the court-ordered objective of gauging compliance with standards arises in two instances where the guidance advises monitoring is not needed because something foreign could be seen by eye in the discharge.  While this visual evidence may conceivably be sufficient for problem diagnosis, it is manifestly not for compliance assessment.  In one case the presence of visible fibers is held out as a reason to reject monitoring.  However, water quality objectives are not predicated on fibers but on substances that could be transported by those fibers.  Even natural plant fibers transport nutrients and BOD, which could be factors in water body impairment and have associated water quality objectives. 

Response:

The Board did, through a contract, perform a careful, independent analysis of the pollutants that could be found in construction site runoff from materials that are used or applied during construction.  Staff is currently reviewing that study done by the University of California, Davis Department of Land, Air and Water Resources.  The information contained in that study report will be electronically accessible to the public in an Access 2000 database.  Additionally, the purpose of the monitoring is to determine if the BMPs are effective in controlling pollutants from the site.  Dr. Horner agrees that this visual evidence is sufficient for problem diagnosis, but states that it is not sufficient for compliance assessment.  As discussed above, this Modification clarifies that the visual inspection is to be used in coordination with monitoring results and evaluation of BMPs. The presence of visible pollutants in the discharge is a trigger to evaluate the BMPs, which is the purpose of monitoring.  He also expresses concern that water quality objectives are not predicated on fibers but on substances that could be transported by those fibers.  It is not clear what he means by this statement since there is no discussion of fibers in the monitoring requirements.

Section 2.8

Comment by Rokni Development Co, Lennar Communities

Section 2.8 of the draft document states “Examples of when sampling and analysis for non-visible pollutants in [sic] not required”.  Does the draft document mean a sampling and analysis program is not required or just sampling (of what) is not required?

Response:

Sampling and analysis is not required under the circumstances described in this section.

Section 2.10

Comment by Caltrans

As noted previously, the document assumes that run-off/run-on containing pollutants is relatively rare.  Pollutants are interpreted elsewhere in the water regulations as being virtually any non-water constituent.  In this context, the statement “If the run-on contains pollutants from pre-existing pollutants in the watershed, ...” is confusing.  Additionally, it is not clear how diverted run-on could create a new point source of pollutants.  Is not run-on a pre-existing discharge? Text in these paragraphs contains prescriptive language and requirements not found in the GP.  Delete this section, as it does not provide useful guidance and inappropriately sets requirements inconsistent with the GP.

Comment by City of Los Angeles, Department of Water and Power

The LADWP questions the State Board assessment that when storm water is diverted, an NPDES permit may be required for the diverted water if a pollutant that the discharger had nothing to do with is in the water.  How does diverting the water around the site have any more impact on the surrounding environment than if it was not diverted.  How can the owner of the construction site be held responsible if he/she is trying to keep polluted storm water from running onto the site?  LADWP believes this section is seriously flawed and without regulatory justification.

Comment by Construction Industry Coalition on Water Quality

We are concerned that the guidance for construction sites located adjacent to a large area that historically has drained across the site, provides two unappealing options for the discharger.  The first option is to allow the run-on of the storm water flows and become responsible for all CGP requirements for this water, including the sampling and analysis requirements.  The second option is to divert the flow around the site, thus potentially creating the obligation to obtain a separate NPDES permit.  Implementation of run-on BMPs as required by the CGP should be considered sufficient for complying with the sampling and analysis requirements pertaining to the run-on water.  If the water is diverted, it should not require a separate permit since it is considered clean.  If it is not clean, then the discharger upstream should be required to obtain a separate NPDES permit.

Comment by Rokni Development Co, Lennar Communites

How does diverting the water around a site but to the same watershed that it previously belonged to create a new source?

Draft document in section 2.10 makes many assumptions that are not necessarily true, such as it being always feasible or possible to divert run-on, assuming dischargers will not stabilize the run-on path, and assuming that the discharge shall be turbid, and yet again assuming discharge of turbid water automatically is a violation of the CGP.  Turbidity is a relative term and just because a discharge is turbid by itself will not constitute a violation of the condition of the general permit.

Comment by County Sanitation Districts of Los Angeles County

“Specifically, we are concerned with the discussion contained in Section 2.10 of the fact sheet which deals with sampling of flows diverted around a project… This makes the project owner or contractor responsible for implementing corrective measures on an already existing discharge of storm water containing pollutants which is not even from the construction site, but merely re-routed around the site.  This creates an unwarranted additional responsibility for the project owner and contractor.  If this type of discharge occurs irrespective of the construction activities, it seems that there should be no consequence to the project owner or contractor in diverting the “run-on” around the project and allowing it to discharge in the vicinity of its original discharge location.”

Response:

The diversion of run-on is an effective BMP to prevent potentially clean storm water from undisturbed areas from washing across a disturbed construction area.  The permit makes no assumptions about the feasibility of diverting run-on, and allows for the run-on to be directed through the site with proper channel stabilization.  If the run-on is turbid, the discharger should contact the Regional Board.

In the Order Enforcing Writ of Mandate requiring the State Board to develop this guidance, the judge addressed this issue.  “5.  The General Permit modifications related to storm water discharges of visually nondetectable pollutants are ambiguous regarding the responsibility of permittees for storm water discharges containing storm water run-on from areas outside their construction sites.  Consistent with the federal Clean Water Act and interpretive case law, the General Permit [sic] require permittees to implement BMPs that divert storm water run-on around and through their sites… Yet the General Permit modifications adding section A5g(8) appear to omit the storm water run-on identified and diverted by permittees pursuant to section A5b(1) from the sampling and analysis requirements for storm water discharges of visually nondetectable pollutants.  Such an omission, in contravention of Clean Water Act requirements, must be eliminated before the court can find that the General Permit modifications comply with the writ of mandate.”

This permit authorizes discharges of pollutants associated with construction activity.  It does not regulate any flows that may be diverted around the site, but which already contained pollutants, for example legacy pollutants from an abandoned mine.  The court order required that the State Board address responsibility for such diverted flows in light of the Ninth Circuit decision, Committee to Save the Mokelumne River v. East Bay Municipal Utility District (9th Cir. 1993) 13 F.3d 305.  The statements in the Modification do not create any new responsibility or liability.  They simply explain the State Board’s understanding of the liability established in that judicial decision, as required by the judge’s order.

The fact that sampling is not required of this discharge under this permit is not in contravention of the law because this permit does not cover or authorize such a discharge.  However, if a discharger chooses not to redirect the flow and allows it to run through their site, they are responsible for the discharge under this permit.  

Turbidity relates to the effect that suspended particles have on water clarity. High turbidity readings (low clarity) can indicate erosion and sedimentation problems.  A turbid discharge, by itself, can constitute a violation of the CGP.  If the site has a SWPPP that identifies what would plausibly be an effective combination of erosion and sediment control but the measures did not work adequately, then the discharger would be required to enter into the iterative approach.  On the other hand, if a turbid discharge were the result of an unprotected site, then it would probably be a violation of the CGP.

Section 2.12.1

Comment by Richard Horner:

The SWRCB gives direction to permittees in two forms based on the monitoring results concerning the evaluation and correction of BMPs.  These provisions are not well reconciled or completely clear.  Section 2.12.1 in its second paragraph advises dischargers to “evaluate” BMPs when pollutant concentrations in the sample affected by the discharge are “considerably” above (for pH, above or below) those in the reference sample.  The succeeding paragraph defines “considerably above” as exceeding a benchmark published in USEPA’s Multi-Sector General Permit.  When this exceedence occurs, the guidance goes on to recommend, “… dischargers reevaluate the effectiveness of their BMPs and develop, when appropriate, additional BMPs.”  The passage does not say which of the two criteria is to take precedence, what to do if both affected and unaffected samples exceed benchmarks, how to act if there is no benchmark, or what “if appropriate” means.  There is no guidance whatsoever for assessing if the discharge can cause or contribute to exceedances of water quality objectives, as explicitly called for by the court order.

Comment by Caltrans

This section attempts but fails to define “considerably above.”  Please provide a clearer statement on what this term means (e.g., 50% above background) and provide examples.  In addition, it is not clear if the reference to the Multi-Sector Permit is intended to mean that the EPA thresholds are to be used.

Comment by CASQA

The references to comparison of sample test results to both background concentrations and the USEPA multi-sector permit benchmarks in section 2.12 – How to Use Your  Sampling Data is confusing.. There is an extensive discussion on benchmarks in subsection 2.12.1 – How to Analyze Your Data but no mention of benchmarks in subsection 2.12.3 – What To Do If The Data Show a Potential Problem. This discussion in the guidance document is not only likely to confuse dischargers but also Regional Board staff, and concerned citizens who choose to evaluate construction site stormwater discharges.

CASQA recommends that the guidance document more clearly distinguish between comparisons against background concentrations and comparisons against benchmarks. CASQA also recommends that this be done by indicating through formatting (e.g., separate subsections) and a flow chart, that using sampling data is a sequential process that generally follows these steps, as needed:

•Comparison of sample test results to background concentrations

•Identification of potential problems, as indicated by background comparison

•Comparison of sample test results to benchmarks

•Confirmation of potential problems, as indicated by benchmarks comparison

•Evaluation of best management practices

•Initiation of corrective action

•Repeat steps above, as needed situation of a construction site.

Response:

The monitoring and assessment in the CGP is designed to allow a discharger to determine if the BMPs implemented at a site are preventing the runoff at that site from causing or contributing to a water quality violation.  It is not feasible, from a single grab sample, or a series of grab samples, to determine with any scientific certainty that a discharge is violating water quality standards.  It is not possible to do a mass loading analysis from a series of grab samples. Such sampling, however, can be used as an indication of contamination   when combined with visual observation of the efficacy of the BMPs and the condition of the discharge.  In addition, the purpose of protecting the site by using BMPs is not to prevent the discharge of any measurable constituent, but to maintain the discharge as close as possible to that of  an undisturbed condition. This approach is consistent with the Clean Water Act, which requires storm water permits only for specific types of runoff—in this case, for runoff associated with construction activity.  Thus, runoff from undisturbed land is not subject to regulation, exception as part of an areawide storm water permit.  That is why comparison to background or undisturbed levels is the most instructional  approach. For obvious reasons, the background sample would need to be taken from an undisturbed, unpolluted area during the same storm event that the discharge in question would be taken.

It is important then to look at the results of sampling and analysis in the context of visual observations and the background concentrations at the site.  The first step is to evaluate these sources of data and to compare them to background concentrations . Dissolved solids in excess of or below background levels, or constituents not found in the background sample (as indicated by the material exposed or released) should initiate further sampling for verification. Then, the BMP program should be evaluated and changes or maintenance done  as necessary.  

Although it may be helpful for informational purposes to consider the numbers given as benchmarks in the Industrial storm water program, the permit does not require it.  The discussion about considerably above and benchmarks is just given as an example of other sources of information that may be helpful in analyzing your sampling results. 

Section 2.12.1

Comment by Caltrans

“Conduct additional sampling during the next runoff event after corrective actions are implemented to demonstrate and document that the problems have been corrected.” This is prescriptive language not found in the GP.  The GP requires that visual observations of “any breach, malfunction, leakage, or spill observed which could result in the discharge of pollutants” trigger sampling.  Sampling is not required after corrective actions have been taken.  Delete this sentence.

Response:

The CGP monitoring requires that sampling occur if there is any reason to believe that a discharge can cause or contribute to exceedence of a water quality objective.  If there is a breach, malfunction, leakage, or spill observed which could result in the discharge of pollutants then there is reason to believe that a discharge can cause or contribute to exceedence of a water quality objective.  The sampling, in this case, would be used to demonstrate and document that the problems have been corrected.  This is part of the iterative approach that is required in the permit.
Section 3.1

Comment by Caltrans

“The CGP requires that BMPs be implemented on the construction site to prevent a net increase of sediment load in storm water discharges relative to pre-construction levels.” Although this text is consistent with the GP, note that it is impossible to achieve no net increase in sediment load with BCT/BAT controls.

Maintaining no increase in suspended particles above pre-construction levels is virtually impossible, especially for sites with clayey soils.

Comment by Construction Industry Coalition on Water Quality

The guidance states that discharges of sediment above predevelopment levels is not allowed.  We feel that this is a misinterpretation of the CGP.

Comment by Latham and Watkins

The Draft Fact Sheet appears to equate the CGP’s predevelopment discharge statement with an effluent limit, which in essence is numerical in nature since it is pegged to no net increase over preconstruction levels.  We respectfully request that the fact sheet be revised to ensure that the no net increase concept is placed in its proper context as a SWPPP design goal, as opposed to an on the ground effluent limit that must be met during all storm conditions at all construction sites

Comment by Geosyntec Consultants

The last sentence of Paragraph 2 of Section 3.1 of the Draft Fact Sheet, regarding discharge of sediment above predevelopment levels is confusing and misleading because the CGP does not require construction site discharges to meet predevelopment levels of sediment.  Nor do predevelopment levels of sediment serve as an effluent limitation on discharges from construction sites.  … Consistent with USEPA policy, predevelopment levels of sediment are a design goal from the storm water pollution prevention plan that construction site operators are required to prepare.

Furthermore, the discharge of “sediment laden water” from a construction site in and of itself does not equate to a permit violation, since erosion is a natural process contemplated by the sediment standards of the various Regional Boards.

To avoid the misinterpretation of the draft fact sheet as imposing preconstruction sediment levels as an effluent limitation – rather than a SWPPP design goal – we recommend that the fact sheet be revised where preconstruction levels are discussed.  Also, the Draft Fact Sheet should make clear that water containing sediment will not necessarily cause or contribute to exceedances of standards.  When contribution to an exceedence does occur, the Draft Fact Sheet should make clear that the construction site operator’s obligations are to enter the iterative process of SWPPP review and BMP update as appropriate.

Response:

The CGP requires: “The SWPPP shall include a description or illustration of BMPs which will be implemented to prevent a net increase of sediment load in storm water discharge relative to preconstruction levels.” (Section A.8, emphasis added.)  Various commenters request that the Modification be revised to state that this requirement is a design goal rather than a permit requirement.  The language in the CGP, like the language in the Modification, is mandatory and it is not modified by any statements as to “design goals.”  The Modification does not change the language of the CGP, and any request to revise the CGP’s requirements are outside the scope of this action.

Although the discharge of sediment through erosion is a natural process and is reflected in the basin plans of the Regional Boards, that does not mean that the discharge of turbid water associated with erosion due to construction is allowable.  In general, turbidity that is visible will indicate that the discharge is well above the levels of allowable discharge.  

For example, the USEPA Multisector permit for industrial dischargers sets a benchmark of 100 TSS for sediment.  Most of the Regional Board basin plans have effluent limits that are similar to this for sediment.  An approximate equivalent to this 100 TSS standard is 50-75 NTU for turbidity.  A sample with a reading of 50-75 NTU does not appear turbid, but rather appears cloudy.  Therefore, it is reasonable to assume that a sample that is visually turbid is out of compliance with the CGP.  This does not necessarily mean that it is automatically in violation of the permit.  If the site has a SWPPP that identifies what appear to be an effective combination of erosion and sediment control but the measures did not work adequately, then the discharger would be required to enter into the iterative approach.  If a turbid discharge was the result of inadequate or non-existent BMPs, the discharger would be in violation of the CGP.  (Also, a violation occurs if there are no or inadequate BMPs, even if there is no discharge.)

It is also true that if a discharge from a construction site causes or contributes to an exceedence of a water quality standard (in this case, the discharge of turbid water can be assumed to fall into this category by visual observation and if the discharger disagrees, they can conduct water quality sampling to confirm or deny this) the discharger is then required to enter the iterative process.  In the case of construction, the time frame for the iterative process is very short and it is anticipated that the discharger will implement revised BMPs to remedy the problem very quickly.

Section 3.7.1

Comment by CASQA

CASQA is very concerned with the final statement in section 3.7.1., which represents a fundamental difference of opinion that, in essence, negates the effect of a state guidance document.

“Some Regional Boards do not agree with the approach and may require that all sediment laden discharges to an impaired water body be diverted.”

This difference of opinion should be resolved before a guidance document is adopted for use by dischargers. A statewide guidance document that is not agreed to in principal by all Regional Boards makes implementation of the regulatory requirements confusing and difficult for dischargers.  CASQA recommends the resolution of this issue and the removal of this paragraph from the document.

Comment by Caltrans

This text is problematic as it implies that GP requirements may be interpreted and enforced differently among the RWQCBs, which does not support a consistent, statewide approach as intended by the GP.  Delete this text.

Comment by Construction Industry Coalition on Water Quality

The last paragraph of section 3.7.1 discusses a situation in which the local Regional Board may not agree with the guidance provided and would instead have different requirements for discharges to a sediment impaired water body.  This begs the question of why any particular Regional Board would have different requirements or different implementation requirements for the CGP, considering that the purpose of the fact sheet is to provide guidance for consistent implementation and enforcement of the sampling and analysis requirements of the CGP.

Comment by Latham and Watkins

Clarify that the mere presence of sediment in runoff does not require its diversion from an impaired water body.  The Draft Fact Sheet discussing sediment from construction sites, states that “some Regional Board staff do not agree with this approach and may require that all sediment laden discharges to an impaired water body be diverted.”  State Board should clarify that such an interpretation is inconsistent with its prior precedential decisions, inconsistent with the principle of assimilation recognized in those precedential decisions, and inconsistent with the water quality standards for sediment which State Board knows to exist in the basin plans throughout the state.  It has been our experience that some Regional Boards will find non-compliance simply on the basis of the presence of sediment in runoff.  As State Board knows, sediment is a naturally occurring substance, the mere presence of which in runoff does into correspond to noncompliance in all circumstances but, rather is a matter of degree.  State Board should so indicate.”

Response:

This sentence will be removed.  

Section 3.7.1

Comment by CASQA

Section 3.7.1 of the Fact Sheet indicates that in the absence of a Total Maximum Daily Load (TMDL), sediment concentrations need to be lower than the current load; however, the language in the General Construction Permit (Section A.8) states that there should be no net increase in discharges relative to preconstruction levels.  CASQA recommends that the language in the Fact Sheet be revised to agree with the statement in the General Construction Permit.

Response:

The requested change has been made.

Section 3.7.1

Comment by Caltrans

The Court's Order Enforcing the Writ of Mandate stated that "... any measurable increase in sediment, silt or turbidity indicated by the upstream/downstream sampling results constitutes a contribution to the impairment of receiving waters…” This language conflicts with the proposed language in the Fact Sheet that states "significantly higher" is the standard.  This standard is also ambiguous and will be "...subject to misinterpretation and misapplication..." as stated by Court in its Order Enforcing the Writ of Mandate.

Response:

The comment misstates the writ.  It stated one conclusion that the State Board could make, but allowed the State Board to provide its own guidance.  Because of the variability inherent in sampling a waterbody, it cannot be assumed that any measurable increase is statistically significant.  

Section 3.7.1

Comment by CASQA

CASQA acknowledges that statistical based sampling may be needed for those construction sites that discharge to impaired waters. The guidance document attempts to introduce the necessary statistical terminology, however seven paragraphs do not adequately convey the level of knowledge required for establishing a statistically based sampling plan.  CASQA recommends the following:

•As with the need to have properly trained staff to collect samples, and the need to have qualified laboratories analyze samples, the guidance document should acknowledge that dischargers will need to obtain the services of professionals with experience in designing statistically based environmental sampling plans;

•At a minimum, references should be provided in the guidance document that direct the discharger to State Board or USEPA publications on the design of statistically based sampling plans; and

•The guidance document should make it clear that there are many statistical methods available for the design of sampling plans and evaluation of samples, and that methods not specifically identified in the guidance document may be a better fit for the data and individual

Response:

Although it may be necessary to obtain the service of professionals, many of the current sites with direct discharges to impaired water bodies have the expertise in-house.  The fact sheet provides specific guidance by requiring a comparison of central tendencies to evaluate the upstream/ downstream samples, and gives a 90% confidence interval for determining a significant difference between central tendencies. A one-sided lower confidence limit (LCL) is suggested because, if the construction discharge is significantly cleaner than the upstream samples, the discharger should not be considered to be causing or contributing to an exceedance by having a statistically significant difference.  The statistical method used is up to the discharger and/or consultant.  Many appropriate statistical methods are available for comparing central tendencies, two excellent and downloadable sources are: http://www.epa.gov/quality/qs-docs/g9-final.pdf and http://water.usgs.gov/pubs/twri/twri4a3/ (Chapter 5).

The discharger should be able to justify the test method used and the assumptions inherent in the method.
Section 3.7.2
Comment by Caltrans

Add “clayey soils” as a source of turbidity even though Total Suspended Solids and Settable Sol. may be low. 

Response:

The Modification has been revised.

Section  4.0

Comment by Caltrans

This section requires that all tests be done per 40 CFR 136.  The Suspended Sediment Concentration (SSC) test is not in this section of the CFR. 

Response:

There is no USEPA approved test for SSC.

Section 5.0

Comment by CASQA

Definitions

The definitions section is located in the middle of the Fact Sheet as section 5.0, and several terms used throughout the document are not defined.  CASQA recommends that section 5.0 Definitions be moved to section 2.0, and that the definitions include the terms "legacy pollutants" and "water body."

Response:

The definitions apply to more than just the section on non-visible pollutants and therefore need to be in a separate section.  Any number of definitions could be included. The term “legacy pollutants” created confusion and has been changed to “historical contaminants.”  Legacy pollutant has been taken out of the document, except in one place where it refers to pesticides that have been banned, but that still may be present. These occur when a site has been exposed to pollutants either through land use or run-on.  Historical contaminants refer to any parameter that was at any time present on a site and persists in the environment.  

Section 6.0

Comment by CASQA

The CASQA web site reference needs to be updated to www.casqa.org.

Response:

The web site address has been updated.

Section 7.1

Comment by Keepers

The Guidance Document states that only the Regional Boards can make the “final determination” of compliance with Water Quality Standards at a construction site.  Further, because that determination is made based on a subjective blend of sampling, visual inspections, and a review of BMPs, it is unclear how the discharger would decide if its discharges contributed to Water Quality Standard violations.  Finally, because sampling is not submitted to the Regional Boards unless specifically requested, only those few construction site that are inspected by Regional Board staff are even potentially subject to a determination that Water Quality Standards are not being exceeded.  Because the Guidance Document specifically eliminates any objective standard for determining compliance with Water Quality Standards, it effectively eliminates the prohibition on discharges exceeding Water Quality Standards, as well as the purportedly self-reporting and self-correcting mechanism for dischargers exceeding those standards.

Comment by Rokni Development Co, Lennar Communities

Last paragraph in section 7.1 of the draft document states  “The final determination as to whether dischargers are in compliance with water quality standards will be made by RWQCB through enforcement and other compliance activities.”  Does this statement mean that the SWRCB is not really interested in providing clear language for the permit and the dischargers understanding?  Is it intended for it to be ambiguous so that Regional Board can impose enforcement actions?  How will this help dischargers and enhances [sic] the quality of our waters.

Comment by the Keepers

According to the Guidance Document, the “final determination” of whether a site is causing or contributing to violations of Water Quality Standards is to be made by the Regional Boards, through “enforcement and other compliance activities,” consisting of sampling, visual inspection, and an evaluation of BMPs, using “Best Professional Judgment.”  Guidance Document, Section 7.1.  How these criteria are to be applied, the relative weight to be applied to each, or what relationship they have with Water Quality Standards, is nowhere articulated in the Guidance Document.

Thus, in response to the Clean Water Act’s mandate that industrial stormwater permits ensure strict compliance with Water Quality Standards, and the Court’s requirement that the monitoring program be sufficient to demonstrate compliance with Water Quality Standards for non-visual pollutants, the Guidance Document states that the effectiveness of the BMP based effluent limitations in the Construction Permit at preventing impairment cannot be objectively measured.  Further, the Guidance Document states that only the Regional Boards, and not the discharger, US EPA, City and County officials, members of the Public, nor the Courts, can determine whether a construction site is exceeding Water Quality Standards and therefore violating the Permit and the Act.

The Guidance Document’s attempt to reserve the determination of compliance with Water Quality Standard, a determination that goes to the core of compliance with the Permit and the Clean Water Act, and to the protection of our waters, to the sole and subjective interpretation of the Regional Boards is inconsistent with Judge [sic] Connolly’s Order, and is inconsistent with State and Federal law.

Response 

The language is merely a statement of fact that, in general, it is the role of the Regional Board to make compliance decisions.  Clearly, there may be other decisionmakers who play a role in determining compliance, such as the State Board in a water quality petition order, a state court in an appeal of a Board action, or a federal court in a citizen suit.  While the discharger should attempt to make such determinations, the discharger’s decision is not final or binding.

Section 7.2

Comment by Richard Horner:

In the second instance the Board opined that persistent bioaccumulative toxins (PBTs) need not be monitored, on the grounds that they are normally associated with the solids, which are visible.  This astonishing guidance ignores two crucial points: the likelihood that the great majority of these virulent contaminants are attached to solids smaller than the visible range, and seeing solids has no bearing on whether or not standards are being met for specific pollutants the solids may be carrying.  This matter reveals the Board’s concentration on the diagnostic objective while forgetting the court’s order to specify a program that can find out if pollutants are causing or contributing to violations of water quality objectives.

Response:

This comment is beyond the scope of the Modification.  It appears to request sampling and analysis for visible sediments beyond the limitation of direct discharges to sediment-impaired waters. 

The solids the commenter refers to here are naturally occurring soil particles called colloids or large polymer molecules in the size range of 1-1000 nm, i.e. <1µm in diameter, which do not settle from fresh waters on standing.  There are three types of colloids: (a) clay particles, (b) macromolecules of humic/fulvic acid, i.e. part of the organic colloids and (c) inorganic colloids consisting of predominantly mineral particles.  Although particles of this size behave like dissolved solids, they are not invisible to the eye.  Colloids frequently appear "murky" or "opaque", colloids of humic/fulvic acid cause the water to appear tea-colored, even though no individual particles are visible. The particles are large enough to scatter light.  The only solids that are invisible to the eye are dissolved solids, which do not transport PBTs.

Colloids are generally more mobile in the environment compared with larger sediments particles.  Many PBT pollutants are only very slightly soluble in water but are very strongly bound to sediment particles and colloids.  The amount of contaminants transported would depend on the half-life of any pollutant of concern used on the site, the depth of the pollutant in the soil, the octanol-water partition coefficient (Kow), the amount of colloidal material transported, and the particle size of the material transported.  The finer the material the more contaminants would be transported due to the greater surface area, with some exceptions.  Currently, this type of transport modeling has not been done for construction projects and not enough is currently known to develop policy or BMPs for the industry.  
However, an effluent limit of 75 NTUs (100 TSS) as suggested by the commenter
 would still allow for colloidal particles to transport adsorbed pollutants, even legacy pollutants.  From a policy as well as water quality perspective, it currently makes more sense to promote an aggressive erosion control program combined with the use of properly designed sedimentation basins using filtration during dewatering.  For wide acceptance, this is a more accessible and understandable policy approach.  
1 http://creekconnections.alleg.edu/Chemistry/TDSSheet.htm
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