Public Comment
Phase Il Small MS4 General Permit
Deadline: 9/8/11 by 12:00 noon

DEPARTMENT OF DEFENSE
REGIONAL ENVIRONMENTAL COORDINATOR, REGION 9
937 N. Harbor Drive, Box 81
San Disgo, California 92132-0058

5090
Ser N40JRR.cs/0017
September 08, 2011

Ms. Jeanine Townsend

Clerk of the Board

State Water Resources Control Board (SWRCB) R ECEIVE )

1001 I Street, 24™ Street ' B

Sacramento, CA 95814 9-8-11
SWRCE Cierk

Subject: Comment Letter - Phase II Small MS4 General Permit.

On behalf of Rear Admiral French, the Department of Defense (DOD) Regional
Environmental Coordinator for EPA Region IX, and the Military Services in California, I
respectfully submit these comments on the SWRCB’s Phase 1T Small Municipal Separate Storm
Sewer System (MS4) General Permit (“Permit™).

We appreciate the opportunity to provide comments on the subject permit and look
forward to working with the Board’s staff to develop a permit that will be protective, reasonable,
and based on a science-driven approach to managing storm water. At the 17 August 2011 Board
workshop Chairman Hoppin expressed concerns about the pace of progress since the 2003
permit and requested dischargers identify approaches that will help improve water quality in the
near term. We were disappointed, that as a major stakeholder, the Department of Defense was
not included in the stakeholder collaborative process and believe our participation would have
resulted in valuable input towards development of the draft permit. As currently drafted the
proposed permit poses significant challenges for DoD installations, but we believe the permit can
be revised to include reasonable and effective approaches and be responsive to Chair Hoppin.
Our overarching comments provided below and specific comments provided in the enclosure
include our recommendations for revising the permit.

Program Implementation Should be Phased Over Multiple Permit Terms

The proposed permit presents a significant increase in requirements over the existing
permit that must be met in a single permit term. Renewal Traditional Small MS4 Permittees
have had eight years in which to establish their baseline programs, and in the new permit will be
allowed to implement the additional requirements incrementally. This contrasts with many
newly designated Non-traditional Small MS4s, including most military installations, which will
be required to implement the full scope of the requirements in the first term. While this may not
have been intentional, this disparate treatment of military MS4s, vis-a-vis their similarly situated
civilian MS4 counterparts, sets the stage for future federal/state legal conflicts. Indeed, in some
cases, the proposed requirements for Non-traditional Small MS4s meet or even exceed \



requirements for Phase I dischargers. Meeting the proposed permit requirements in a single
permit term would be particularly burdensome for newly designated MS4s who would be
required to implement new, complex and costly programs in a very short period. We
recommend that the MS4 program described in the Permit be implemented in a phased approach
that allows small MS4s during the first permit cycle to develop baseline programs that can be
built upon in subsequent permit terms. Such a change would also recognize that the permit
compliance requirements cannot be looked at in isolation and that MS4s with limited resources
must fund the entire spectrum of environmental compliance and conservation.

DoD-Specific Concerns:

The proposed permit has categorized entire military installations as nontraditional small
MS4s. This approach does not recognize the unique characteristics of administering a
stormwater program aboard a military installation that can differ significantly from traditional
urbanized area MS4s. Military installations may be spread out over hundreds of square miles
resembling a wildlife refuge more than an urban population center. Some military installations
may have less than 10% of their surface area drained by an MS4. We recommend that the MS4
permit requirements only apply within the limited scope of the developed cantonment areas at
military installations. Cantonment areas are developed areas on military installations where the
activities and population density resemble that of a traditional Small MS4, and where the
installation operates and maintains a system of separate storm sewers that drain to CWA
Jjurisdictional waters,

The proposed permit can also be read to require implementation of the entire suite of
stormwater BMPs, retrofits and monitoring on military training ranges. Application of the
myriad of requirements contained in the Permit in military training areas has the potential to
significantly disrupt military training and may even lead to death and serious bodily injury. For
example, unexploded ordinance could be encountered and inadvertently detonated during the
construction of BMPs or flood control enhancements in active impact areas. For these reasons,
we recommend that military training ranges remain outside the scope of this Permit. We request
the Board explicitly exclude these areas from the permit requirements.

Table 1 of the proposed permit appropriately provides for reduced program requirements
for New Traditional Small MS4 permittees with a population of 5,000 or less. Military
installations (new Non-traditional) with populations of 5,000 or less should also have reduced
program requirements in Table 1. Urban areas at smaller military installations are very similar to
smaller Traditional MS4s with fewer potential sources of poltution that could contribute to water
quality issues. Therefore, we request the permit be revised so that reduced program
requirements for new Traditional MS4s with a population of 5,000 or less are applied
consistently to military installations with a pepulation of 5,000 or less. This change will also
avoid legal disputes concerning disparate treatment into the future.

The proposed permit contains prescriptive engineering design requirements for water
quality runoff standards which may at times conflict with existing stormwater performance
standards for federal installations. The federal requirements contain a more stringent design
standard and provides more flexibility in determining how to address post-construction runoff



based on site conditions. DoD recommends that military installations be authorized by the
Permit to deviate from the permit’s runoff standards where a preexisting and equivalent federal
standard directs the use of a different performance standard for Low Impact Development (LID).

Reduce Administrative Requirements for DoD Installations:

The proposed permit overemphasizes administrative requirements and will result in
significant compliance costs to complete extensive reporting, tracking and inventory
requirements. These requirements are not commensurate with a measurable environmental
benefit and will result in less resources for the efforts that should be the focus of this order:
reducing illicit discharges, reducing soil loss and erosion, and protecting water quality. For
example, we counted 52 different program components that must be reported on during annual
reporting, most of them every year, many of which are very detailed. The proposed permit will
force MS4s to focus more resources on reporting, leaving less available for actual program
implementation. The administrative requirements in the permit should be significantly reduced,
and coinciding with our first recommendation, implemented based on priority over multiple
permits terms. Section specific recommendations are provided in the enclosure that, if
implemented, would reduce the current administrative burden on regulated entities without
detracting from the ability of the SWRCB and Regional Boards to understand how an MS4 is
performing in its implementation of the Permit,

Provide Flexibility:

A much better balance should be made between the prescriptive draft permit and the
current permit’s flexibility. While we understand the rationale behind a more-prescriptive permit,
the current draft of the Permit would not adequately address the diversity of permittees. The lack
of flexibility to tailor programs and prioritize resources in a manner that best suits each unique
permittee results in a less-effective permit. For example, military bases would be required to
develop outreach and education on stormwater for school-age children, even at smaller military
bases with no school-age children among the base population. The Economic Considerations
section of the permit fact sheet cites USEPA clarification that the Maximum Extent Practicable
(MEP} standard should be applied in a site-specific, flexible manner, taking into account cost
considerations as well as water quality effects. The draft order’s prescriptive approach is
contrary to this clarification. Specific recommendations are provided in the enclosure that, if
implemented, will allow more flexibility in program implementation without detracting from the
intended benefits that the Permit seeks to achieve.

Reduce Redundancy:

Redundancy in the proposed permit should be reduced through better coordination
between agencies with overlapping regulatory requirements. For example, the proposed permit
requires that a spill response plan be developed and submitted, but there are existing federal and
state regulations that already require spill plans including Facitity Response Plans; Spill
Prevention, Contingency, and Countermeasures Plans; Hazardous Materials Business Plans; and
Hazardous Waste Contingency Plans. Improved coordination with agencies like the Department



of Toxic Substances Control and the local Certified Unified Program Agencies (CUPA) could
help identify these types of overlapping regulation and reduce redundant requirements.

We ask the SWRCB to recognize that federal installations are required to comply with
the full suite of environmental regulations and serve as both the facility/permit owner and
internal compliance oversight. As such, the proposed permit overlaps many other regulatory
programs already in place including the overlapping requirements of this Permit and the State’s
General Construction and Industrial Storm Water Permits. This redundancy is a particular
problem at military installations where most activities taking place within the MS4 are owned
and operated by the military. In contrast, at municipalities, a high percentage of the activities
within the MS4 jurisdiction are owned and operated by other entities. The duplicative
inventorying, inspections and reporting on industrial and construction sites would be a particular
burden upon military instaflation stormwater program managers, who are often already
responsible for oversight of the industrial and construction NPDES programs, and who may have
already inventoried those facilities and conducted an entirely different suite of staff training,
inspections and reporting for those permits. Such duplication would have no environmental
benefit, cause confusion, and reduce resources available for real program implementation. We
request that the permit be revised to eliminate these duplicative requirements for Non-traditional
MS4s which are already meeting redundant or highly similar requirements under other water
quality permits.

We recommend exempting smaller military installations that already have the majority of
their storm water runoff regulated under the General Industrial Storm Water Permit to reduce this
redundancy. We also recommend that the permit include a provision that exempts facilities from
requiring MS4 permit coverage where a high percentage (e.g. 90% or greater) of the discharges
from the storm drain system are covered by an existing NPDES permit. Recommend that the
permit include an application process to obtain the exemption. This type of change would
reduce redundancy and lower compliance costs while still protecting water quality. Additional
specific recommendations to reduce redundancy are provided in the enclosure.

Remove Retrofit Requirements:

Sections in the permit require MS4 permitees to retrofit existing facilities or structures.
For example, the draft permit requires changes or additions to two flood management projects
per year unless it can be demonstrated that it is infeasible to do so. This blanket requirement is
much too prescriptive and does not appear to have a nexus to water quality, or even to a system
of stormwater conveyances—a prerequisite for regulation under the MS4 program. Congress has
directed federal facilities to comply with “requirements ... respecting the control and abatement
of water pollution.” 33 USC Sec 1323. Without a linkage to water pollution control, these
retrofit requirements are likely outside of the Congressional waiver of sovereign immunity and
not applicable to federal facilites. MS4s should have the flexibility to determine where and if
retrofits are necessary to improve water quality without having to demonstrate infeasibility.
There may be circumstances where retrofits are necessary to comply with Total Maximum Daily
Loads {TMDLs) and other requirements, but to arbitrarily require retrofits that may be very
costly, and which may provide little or no benefit for the attainment of water quality standards in



receiving waters, is inappropriate. Specific retrofit requirements should be removed from the
permit to allow MS4s more flexibility in determining when, and if, retrofits should be completed.

In closing, DoD recognizes the importance of implementing effective programs to
improve water quality, and we believe SWRCB staff had good intentions in proposing a
comprehensive permit to prescriptively address all of the potential pollutant sources that could
occur within a Non-traditional Small MS4’s jurisdiction. However, taken as a whole, the
requirements in the proposed permit likely cannot be implemented in the time and manner
prescribed and are too costly and coordination intensive to implement during a single permit
term. We believe significant improvement in water quality will require area-wide programs
implemented over several years, and after thorough study to identify what the MEP standard
truly requires in each unique watershed. This reality should be refiected in the Permit by
prioritizing and implementing programs over multiple permit terms in accordance with the
recommendations contained in this letter and its enclosure. New designees such as military
installations will need the first permit term to develop and establish their MS4 programs before
moving forward with many of the requirements proposed in the Permit.

The DoD requests that you consider the comments in this letter and in the enclosure in
the upcoming Permit revision, and we request a meeting with SWRCB staff to review and
discuss the issues raised herein. The points of contact for this letter are Mr. Brian Gordon at
brian.gordon@navy.mil or (619)532 -2273 and Mr. Michael Huber at michael.huber@navy.mil
or (619)532-2303.

Sincerely,

C A H0lh

C. L. STATHOS
By direction

Encl: (1) Phase II Small MS4 General Permit Comment Matrix of Sep 8, 2011
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