Public Workshop
Revised Draft Phase Il Small MS4 Permit
Deadline: 12/17/12 by 12 noon

DEPARTMENT OF PUBLIC WORKS
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SOLID WASTE MANAGEMENT o SURVEYOR e TRANSPORTATION

COUNTY OF SAN BERNARDING

GERRY NEWCOMBE

825 East Third Street  San Bemardino, CA 924150835  (909) 387-3104
Fax (909} 387-8130 Director of Public Works
December 17, 2012 |:\)< ECEIVE ‘:]
. R File #: 10(MOJ)-1.01.01
Ms. Jeanine Townsend
Clerk to the Board 12-17-12
State Water Resources Control Board SWRCB Clerk
P.Q. Box 100 :

Sacramento, California 95812-2000

RE: THIRD DRAFT GENERAL NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM
(NPDES) PERMIT FOR THE DISCHARGE OF STORM WATER FROM SMALL MUNICIPAL
SEPARATE STORM SEWER SYSTEMS (MS4S) COMMENT LETTER

Dear Ms. Townsend and Members of the Board:

The County of San Bemardino (County) appreciates the opportunity to comment on the Third Draft
Tentative Order for the Phase | Small MS4 General Permit (Draft Permit). The County represents
unincorporated areas within the Mojave River Watershed Group which have coverage under the current
Phase Il Smali M84 General Permit (Renewal Traditional Small MS4), as well as the Census Designated
Places (CDPs) of Ozak Hills, Phelan, and Spring Vailey Lake, which are identified as New Traditional Small
MS4s in the Draft Permit. :

The County acknowledges the effort that State Board staff has put into responding to comments on the
Second Draft and developing the Third Draft Permit. Furthermore, we appreciate the State Board’s
dedication to improving water quality. However well-intentioned though, the proposed Draft Permit wil!
impose significant hardships on the Permittees, which we believe will not be commensurate with the water -
quality benefits achieved. Our primary comments are summarized in this letter, with specific comments
and recommendations attached as the enclosed comment matrix.

SUPPORT FOR THE PROPOSED CHANGES IN THE CASQA COMMENT LETTER

The Califomia Stormwater Quality Association (CASQA), Phase 1l MS4 Permif subcommittee has
continued fo review, assess, and determine the feasibility of implementing the proposed Draft Permit, This
subcommittee consists of a broad representation of Phase Il Traditional, Non-Traditional, new and existing
Permittees, who have developed comments and recommendations for revising the Draft Permit. In
general, the County supports CASQA’s proposed changes to the Draft Permit, which we understand will
address Hydromodification Language in Attachment J, specificity with respect to SWAMP Updates, and
various deadline and timeline issues that relate to implementation of the Draft Permit once adopted.

RECEIVING WATER LIMITATION LANGUAGE

While Board staff has inserted a welcome commitment to reopen the Receiving Water Limitation {(RWL)
section of the Draft Permit, the County respectfully disagrees with the staff response to our July 23, 2012
comment letter regarding the RWL language. Pending some potential future outcome from the November
20, 2012 Board RWL Workshop and December 4, 2012 United States Supreme Court hearing', the State

! Natural Resources Defense Council, Inc., et al., v. County of Los Angeles, Los Angeles County Flood Control
District, et al. (NRDC v. County of LA)
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Board has already adopted Order No. 2012-0011-DWQ, a Caltrans MS4 Permit with what we view as an
explicit iterative management approach. Without fully reiterating our comments on this issue, we request
the State Board to provide local municipalities with similar protection to that granted the State Department
of Transportation. Otherwise, we believe that the Draft Permit contains RWL language that may
potentially likewise expose Permittees statewide to challenge by third parties.

TIMELINE

The December 4, 2012 Response to Comments, summarizes our July 23, 2012 comments regarding the
number of reports due at the conclusion of the second year, with an apparently generic assertion that the
State Board “considered the implementation schedule and revised dates accordingly.” However, there
now appear to be two dozen significant milestones required by the end of the second year, including:

Developing and implementing a receiving water monitoring program

Completing and submitting a Program Effectiveness Assessment and Improvement Plan
Implementing a comprehensive stormwater public education and outreach program

Inventorying all outfalls and mapping associated drainage areas

Inventorying of Permittee-owned or operated facilities that may impact stormwater

Assessing and prioritizing all catch basins

Submitting a landscape design and maintenance program to reduce contaminated runoff
Requiring projects that create or replace 5,000 square feet of impervious cover to implement LID
Implementing an Operations and Maintenance Verification Program for regulated projects

VY Yy YVYYYY

We request relief in the spacing of these significant and divergent milestones. It is doubtful that the
County will have adequate time, resources, or expertise to simultaneously achieve all of these objectives.

ECONOMIC CLIMATE AND UNFUNDED MANDATES

Our July 23, 2012 comment letter noted the financial difficulties that local agencies are encountering and
our opinion that many of the Draft Permit requirements appear to be significant and new unfunded state
mandates. The December 4, 2012 Response To Comments, referencing the availability of state grants,
seems less than useful to local agencies hard pressed to operate under existing furloughs, layoffs, and/or
hiring freezes. Similarly, the State Board has repeatedly asserted that no new unfunded mandate exists,
sometimes to eventually be rebuffed by the State Commission on Mandates. With these facts in mind and
cognizant of the generic reply provided by Board staff, the County would like to reiterate and reassert our
prior comments and encourage the Board's full consideration of our dire local financial straits.

SIGNIFICANT CHANGES IN THE THIRD DRAFT WARRANT FURTHER STAKEHOLDER REVIEW
There have been many significant changes to the Third Draft Permit, which was already a very complex
and wide ranging regulatory document. The magnitude and number of changes warrants that the
document receives a longer review period. Otherwise, the County recommends that a Fourth Draft be
issued for public comment. An additional review is also warranted in that the Board is imposing a
significantly increased exposure risk and additional implementation costs on the many financially
challenged Permitiees. Due to its significant implications, this document must be well written and clear.

REPORTING TO STORMWATER MULTI APPLICATION REPORT TRACKING SYSTEM (SMARTS)
The Draft Permit now requires that most of the required reports be submitted through SMARTS. While
this change could be beneficial for both the Permittees and Board, without knowing the format that will be
used, this requirement could also result in an overly complex or fallible system. The Construction General
Permit SMARTS NOI Application and Annual Report processes, have become unexpectedly challenging
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and complex as a result from automated error checking that responds with unclear error messages and
submissions that do not always accurately convey the project’s information submission and report
completion status. Permittees have filed documents or even “placeholders”, which were not compliant
with Permit requirements, but were accepted and used by in the decision making portion of SMARTS to
make a compliance determination. The County would encourage the Board to direct its staff to work
cooperatively with CASQA during the Phase Il Small MS4 General Permit SMARTS development effort.

We appreciate the opportunity to provide comments on the Draft Permit. However, as evident by our
comments above and in the enclosed comment matrix, we have considerable concern regarding the
permit as currently structured. We strongly urge the State Board to reconsider its approach and work with
Phase Il communities, CASQA, and other relevant stakeholders to produce a more reasonable Phase |i
Small MS4 General Permit, one that will lead to improved water quality without introducing necessary
enforcement risks or an unbearable burden on the County.

If you have any questions regarding the County’s comments and concerns, please contact Gia Kim at
(909) 387-8145 or myself at (909) 387-8112.

GERRY NEWCOMBE
Director

GN:GK:MR:nh/comments - 3rd Draft NPDES Permit MS4S
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