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Los Angeles Area
Chamber of Commerce

May 4, 2007

Ms. Song Her ' MAY -3 2007
Clerk to the Board . "

California State Water Resources Control Board

1001 1 Street, 24th Floor SWRCB EXECUTIVE

Sacramento, CA 95814
Re:  Comment Letter - Drafl Construction General Permit

The Los Angeles Area Chamber of Commerce (the “Chamber’") appreciates this opportunity to
comment on the preliminary draft National Poliutant Discharge Elimination System General
Permit for Discharges of Storm Water Associated with Construction Activities (“Preliminary
Draft CGP” or “Preliminary Draft”) issued by the State Water Resources Contsol Board (“State
Board™”) on March 2, 2007.

The Chamber’s members include over 1,350 businesses in the Los Angeles area, including
many non-govermnmental pariies regulated by the Construction General Permit (the “CGP™)
program. Our vision is to serve as a trustes for the current and future welfare of the region,
promoting economic prosperity and quality of life. We seck to maximize economic opportunity
offered by growing businesses while minimizing environmental impacts from business activity.
An important objective of the Chatmber is to ensure that the laws and rules relating t©
stormwater, constraction site runoff, and surface water and occan water quality are based upon
good science and sound cconomic analyses $o that our socicty can continue o enjoy sconomic
prosperity based upon the prudent protection, use and enjoyment of these water Te50Urces and to
snstain the quality of life benefits that result from maintaining high quality watcrs of the State for
the range of beneficial uses. Accordingly, the Chamber has a very strong interest in cncouraging
reasonable and cost-cifective approaches to controlling stormwater discharges from construction
sites. We appreciate the work of the State Board and believe the Preliminary Draft can provide 3
peint of departure for further investigation of ways to improve the existing program for
regulating stormwater from construction sites. Nevertheless, we believe the Preliminary Draft
has some significant shortcomings that the Board should recognize and take into account as il
moves forward.

In particular, we are concerned that the Preliminary Draft will result in significant and
unwarranted delays in the construction of private and public projects throughout the Los Angeles
area. including the many major infrastructure improvements planned and needed for the region,
without any commensurate benefit to water quality. By requiring public review of Stormwater
Pollution Prevention Plans (“SWPPPs™), and possible SWPPP hearings, the Preliminary Draft
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increased red tape without any apparent justification,

t planning, and risking substantial delrys not

e request the State Board to maintain an cfficient
rtunity for regulators and advocates

force stormwater compliance; the Preliminary Draft does not constitute such a
gency's web

invites a burgeoning burcaucracy,
introducing substantial uncertainty info projec
wagranted by any real risk to water quality. W
program that protects water quality and provides ample oppo

to monitor and en _ ¢
program. Adjustments 10 the existing approach, such as electronic posting on the a

gite of SWPPPs before construction can commence, and requiring that only qualified persons can .
prepars SWPPPs, should address any perceived shortcomings of the existing program.
Additional rcasonable specificity that the State Roard likely will require of all SWPPPs in the
revised permit program aiso will help to achicve the transparency and consistency apparently
sought by the Board. :

i THE EXISTING CONSTRUCTION GENERAL PERMIT PROCESS PROVIDES
ADMINISTRATIVE OVERSIGHT AND OPPORTUNITY FOR PUBLIC
PARTICIPATION, WHICH COULD BE ENHANCED THROUGH CERTAIN
REASONABLE ADJUSTMENTS.

As drafted, Preliminary Draft overhauls a permit application process that has, since its
adoption in 1999, worked well for stakeholders including the state and regional water boards,
businesses, advocates and the general public, and, instead, proposes an unduly burdensome and
potentially costly administrative process without tangible benefit. Under the current permitting
program, 2 CGP applicant may receive a permit after the State Board has processed the
application and Notice of Intent. The State Board typically mails the applicant a Notice of Intent
reccipt letter within two weeks and posts a copy of the letter on the State Board web page within
24 hours of pz:ccessing.’ The applicant subsequently plans for construction and develops a
SWPPP before constraction commences. Coverage under the CGP does not begin until the
applicant has developed the SWPPP.

Under the current CGP, the SWPPP must include a site description, descriptions of Best
Management Practices (“BMPs™) for erosion and sediment controls, BMPs for construction
* waste handling and disposal, implementation of approved local plans, proposed post-construction
site controls, and non-stormwater rmmage:meﬂt.3 SWPPPs are publicly available under Section
308(b) of the Clean Water Act (“CWA™) and are made available by the applicable regional water

' California State Water Resourees Control Board, National Pollutant Discharge Elimination
System (NPDES) General Permit for Storm Water Discharges Associated With
Construction Activity (General Permit) Water Quality Order 99-08-T0WQ (Aug. 27,
2004) (“Aug. 2004 General Permit Order™), Checklist for Submitting a Notice of Intent,
available at http:fwaw.Waterboards.ca.gov!stomlmﬂdocsfﬁnalconstpemﬁt.pdf (last
visited May 1, 2007). '

% Aug. 2004 Genera} Permit Order, Fact Shect for Water Quality Order at 3, available a1
http://www. waterboards.ca. gov/stormwtir/docs/finalconstpermit.pdf (last visited May 1.

_2007).
‘1 até.




board upon request.” Additonal SWPPP requirements are proposed in the March 2 Preliminary
Draft, making the SWPPP an even more transparent statement of what BMPs are 10 be employed
at any particular site.

The efficient and effective means of processing permit applications under the existing program
allows applicants to preparc for construction in 2 fimely manner, but also ensures that intercl-:sted
parties have sufficient recourse for cnforci;%S WPPP requircments. The State Board may issue
comments on SWPPPs, and the Water Boards may impose zdditional requirements, request
meetings with dischargers, mandate revi sions to SWPPPs, conduct inspections, and initiate
enforcoment actions.® Both state and federal administrative processes offer a number of avenues
for public participation. As noted above, Notices of Intent and SWPPPs are available for public
review and action. Parties aggrieved by a Regional Board’s permitting action may file a petition
for review with the State Board,’ and request a stay of the effect of the Regional Board’s action,
or non-action.! Membecrs of the public may seek recourse directly by bringing a citizen suit

4 Id See also 33 U.S.C. § 1318(b} ("Any records;.reports or information obtained under this
section . . . shall be available to the public . . ).

5 Aug, 2004 General Permit Order, Waste Discharge Requirements (WDRS) for Discharges of
Storm Water Runoff Associated With Construction Activity, at 7, available at
http:/fwww. waterboards.ca. gov/stormwtr/does/finalconstpermit.pdf (last visited May 1,
2007).

§ See 23 Cal. Water Code § 13320{a) (Within 30 days of any action or failure to act by a regional
board . . . any aggricved person may petition the state board to review that action or
failure to act™); 23 C.C.R. § 2050(a) (“Any petition by an aggrieved person to the state
board for review under Water Code section 13320(a) of an action or fajlure to act by a
regional board shall be submitied in writing and received by the state board within 30
days of any action or failure to act by a regional board.”). See also California State
Water Resources Control Bozed, Instructions for Filing Water Quality Petitions, af
hittp://www.swreb.ca.gov/iwgpetitions/wqpetition_instr.htoml (last visited May 1, 2007)
(“Any person who is aggrieved by an action, or a failure to act, by a Regional Water
Quatity Control Board (Regional Water Board) may be able to {ile a petition for review
with the State Water Rescurses Control Board (Statc Water Board) . . . . The Regional
Water Board must have acted, or failed to act, in matters [including] . . . national :
pollutant discharge climination system (NPDES) permits (Water Code section 13370 and
following)...™). : :

7 See 23 Cal. Water Code § 13321{a) (“In the case of a review by the state board under Scction
13320, the state board, upon notice and a hearing, may stay in whole or in past the effect
of the decision and order of a regional board or of the state board.™); 23 C.C.R. § 2053(a)
(A stay of the effect of an action of a regional board shall be granted only if petitioner
alleges facts and produces proof of all of the following: (1) substantial harm to petitioner
or to the public intercst if a stay is not granted, (2) 8 lack of substantial harm to other
interested persons and to the public interest if'a siay is granted and (3) substantial
guestions of fact or law regarding the disputed action.™). See also California State Water
Resources Control Board, Instructions for Requesting Stays in Water Quality Petitions, at

_ http:/fwww.swreb.ca.gov/wgpetitions/stayrequest_jnstr.html (last visited May 1, 2007)
: 3




under section 505 of the Clean Water Act, as is frequently done in the State of Califomia, and
pursuant to which advocates have resolved various matters with enforceable consent decrees
requiring various requirements for stormwater controls at construction sites, and netting such
plaintiffs hundreds of thousands of dollars.? Therc also is the opportunity for productive
outcomes fram informal discussions and dialogue with the dischargers before resorting to legal
processes. Collectively, agency enforcement, citizen suits, and informal dispute resolution have
long served as powerful, ffective, and efficient means for challenging subsiandard SWPPPs.

This past history may be rendered more effective by making certain reasonable adjustments to
the current program. Electronic posting of SWPPPs on the agency’s web site should heip to
cesolve concerns from time to time expressed by advocates that SWPPPs are not available
quickly enough. Requiring only qualified persons to prepare SWFPPPs is anather reasonable
adjustment, and will codify a best practice, that we believe already is the norm, not the
exception. Additicnal reasonabic detail in SWPPPs under a revised permit will facilitate further
program objectives and the quality of SWPPPs,

[I. THE PERMITTING PROCESS PROPOSED IN THE PRELIMINARY DRAFT
LIKELY WILL IMPEDE CONSTRUCTION AND CREATE UNNECESSARY
BUREAUCRACY, WITHOUT FOSTERING TANGIBLE WATER QUALITY
BENEFITS.

The Preliminary Draft would require an applicant 1o submit a completed SWPPP with the
permit application and Notice of Intent, would direct the Regional Boards to post publicly the
SWPPP, and would implement a formal 90-day public review period.” The Preliminary Draft
also provides for a vague, undefined hearing and approval process following the public review
period:

Based upon the public comments and Regional Water Board review of the permit
application submitial, Regional Water Boards may take actions that include. but are not
limited to: Tescinding permit.coverage, requiring public hearings or formal Regional Water

(A person who files a petition for review of an action bya chionai Water Quality
~ Control Board (Regional Water Board) may request a stay of the effect of that action. The
stay request should be filed as part of the petition.”).

§ See 33 U.8.C. § 1365(b) requiring 2 citizen to give sixty days’ notice of his intention to sue to
the alleged violator, the Administrator of the United States Environmental Protection
Agency (“U.S. EPA™), the Regional Administrator of the EPA, and the Executive Officer
of the goverring water pollution control board. -

® California State Water Board, National Pollutant Discharge Elimination System (NPDES)
General Permit for Storm Water Discharges Associated With Construction and Land
Disturbance Activities (Mar. 2, 2007) (“Preliminary Draft™), at Section XIILZ2., available
at hitp://www.waterboards.ca. gov/stormwir/docs/constpermits/order_permitwattach.pdf
(last visited May 2, 2007) (“Regional Water Boards shall review comments provided
from the public on ncw permit applications within the 90-day public review period.”}.
4



Boatd permit approvals, requesting discharges to revise their SWPPP and Monitoring
Programs within a specified time period, or iake 1o action.’

The Chamber supperts an open and gransparent perm itting process, with adequate safeguards
for regional water quality. As discussed above, the Chamber recognizes the need for timely
public access to the permit documents, and docs not oppose the Preliminary Draft’s provisions
for submitting S WPPPs to Regional Boards, or mandating the public posting of SWPPPs. Web
site posting of SWPPPs will provide an immediate opportunity for advocates to access and
review the SWPPPs and, therefore, will facilitate existing, and fully adequate, avenues for
SWPPP enforcetment. We are concerncd, however, that implementing a formal 90-day waiting
period and creating the opportunity for subscquent SWPPP hearings, which may not oceur for
many months after the $0-day period runs, will create unnecessary obstacles and construction
delays. An approval process of this nature secms illogical and unproductive, given the technical
nature of a SWPPP, over which there certainly may be some disagreement among engincers and
other experts as to which BMPs should be deployed at a particular site for a specific condition,
However, such fact-specific, engineering issues Jend themselves to 3 workout among agency
staff, the engineers and planners for the project, and qualified persons retained by advocates —
and should not be cievated to board hearings, or subject to lock-step administrative process..

As discussed above, members of the public currently have a broad range of formal and
informal approaches from which to choose if challenging the adequacy of an SWPPP. indeed,
the expansive number of SWPPP enforcement cases indicates that the absence of a 90-day '
waiting period has not encumbered advocates initiating enforcement procecedings. The proposed
program would, therefore, significantly increase the permitting process from approximately one
week 10 a matier of months or more while offering no apparent benefit to any interested party. In
addition, mandatory public review with a potential SWPPDP hearing thereaficr at this laie stage of
the project, just before groundbreaking, would turn long-followed land use planning on its head.
by re~covering ground already considered during project entitlement proceedings under the
California Environmental Quality Act (“CEQA”), and local land use law.

Nor is the proposed 90-day review period either federaily mandated or consistent with the
State Board’s own characterizations in the March 2 draft Fact Sheet, in which the State Board
distinguished two Ninth Circuit and Second Circuit decisions from the CGF proceedings at
bhand.! In both cases, the courts held that certain U.S. EPA Phase II stormwater and Confined
Animal Fecding Operations permit proceedings are subject 10 the Clean Water Act’s public
review and hearing processes. Explaining that federal laws do not compel the State Board to
oversee a formal public review process in all permit proceedings, the Siate Board emphasized
that “neither of these court cases is directly applicable to states who implement the USEPA
regulations. Rather, they are directed at USEPA who must revise its 1'<:gula'ciur;us.”12 According

Y /4.

' Envirommental Defense Center v. U.S. EPA, 344 F.3d 832 (Sth Cir. 2003); WaterKeeper
Alliemce v. U.8. EPA, 399 F.3d 486 (2d Cir, 2005).

12 California State Resources Control Board, Fact Sheet for Water Quality Order 2007 2CK-DWQ
(Mar. 2, 2007), at 6, available at
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neither case mandates a formal public review process for
permits at issue contain “more specific requirements than
.. [and include, for example,] action levels

10 the State Board's own rationiale.
permit approvals, especially when the

the minimum reguirements in USEPA’s regulation . .
(ALs), numeric effluent limitations (NELs), and very detsiled management pracﬁacs.”” In

addition, we are concerned that the unclear review process following the 90-day public comment
period will create regutatory uncertainty and prohibit the applicant from developing even
tentative or speculative project timelines. ‘ _

State Board staff has indicated that roughly 10 percent of the applications for CGP coverage
would undergo 2 public hearing, According to State Board data on active construction projects,
we can estiate conservatively that applicants have filed more than 15,000 Notices of intent in
the last five years, including more than 4500 Notices in 2005 and 4800 Notices in 2006."
Existing agency resousces simply are insufficient to handle the additionat demands necessitated

by indiscriminately broadening the administrative and public review and approval aspects of the

permitting program. Considering the Water Boards’ current awthority exercised in reviewing and
enforcing permits, and conternplating the variety of options available to members of the general

public seeking to im mediately address and enforce SWPPP requirements, we believe that the

Preliminary Draft would merely broaden the bureaucratic process while neither expanding the

Water Boards’ oversight nor providing the public with any additional means for participation.

We appreciate the Board’s consideration of these points, and arc available to consult with the

Board on reasonable adjustments to the current program 10 improve it, especially with respect to
ensuring that an effective SWPPP is in place at all construction sites subject to the CGP. We
helieve that that objective can be achieved without unduly interfering with important
construction projects and infrastracture improvements in the Los Angeles region. We look
forward to the Board’s response 1o our comments, and to continuing to work with the Board on
the CGP. If the Board has any questions whatsogver, of if we can be of any further assistance,
please do not hesitate to contact the undersigned at (213) 580-7525 or Panl Singarella, Esq., of

Latham & Watkins, LLP, at (7 14) 755-81 63,
Very truly yours,

&LL/@;/?%

DAVID W, FLEMING
Chairman of the Board

http:ﬂwww.waterboards.ca,gov!stonnwtrfdocs/constpefmits/factsbcetO?OBﬂZ.pdf (last
visited May 1, 2007).
P rd.

4 g Statewide Construction Storm Water Data Base. available o1
http:ffww.watcrboards.ca.gov!stormwh'fdbfconst.mdb (last visited Apr. 30, 2007).




