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June 24, 2009

Mr.. Hoppin, Chair and Board Members
State Water Resources Control Board
1001 I Street

Sacramento, CA 95814 ' SWRCB EXECUTIVE

Via Email Comme_ntletters@waterboards.ca.gov

Re: Draft NPDES General Permit for Storm Water Discharges Associated with
Construction and Land Disturbance Activities dated April 22, 2009,

Dear Chair Hoppin and State Board Members:

On behalf of Heal the Bay, we submit the following comments on the April 22, 2009, Draft
National Pollutant Discharge Elimination system (NPDES) General Permit for Storm Water
Discharges Associated Construction and Land Disturbance Activities NPDES Permit No.
CAR000002. The importance of this permit cannot be underestimated. For 17 years, the
construction industry has operated under inadequate General Construction permits that have
largely failed to stem the sedimentation, erosion and pollution impacts caused by development
without adequate stormwater management and BMPs. We appreciate the Board’s efforts to
significantly overhaul the existing out-dated permit. Renewal of the permit is long overdue.

In general, we are concerned that the permit is overly complex and will be extremely difficult, if
not impossible, to administer in a manner which is protective of receiving water quality. '
Because of the permit’s reliance on numeric action levels (NALS), this permit is largely
unenforceable and will be ineffective unless a significant amount of limited regional board
resources are redirected to construction stormwater. In lieu of that, the ultimate result of this
permit will be continuation of a largely self-regulating scheme that is based on risk levels
calculated by dischargers themselves and on likely minimal actions triggered by a NAL
exceedance. .

We applaud the Regional Board for introducing numeric limits into the permit, however, we
strongly object to the high value of the turbidity limit and the wide allowable pH range: neither is
set at a level protective of the state’s receiving waters, nor are they based on achievable BMP
performance. Putting in limits simply to have limits is not protective of water quality. We are
also very concerned about the post-construction stormwater section of the draft permit as written.
Using the “pre-project” condition as opposed to the pre-development condition to calculate the
water volume to be retained onsite is not protective of water quality. These issues and other

- concerns and comments are discussed in greater detail below.
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I. Numeric Effluent Limits and Numeric Action Levels
- - = N

A. "EI‘he_tfiii'bidity NEL/NAL is sét far too high to be protective of receiving waters and
will not promote the use of effective BMPs.

The backstop in this NAL permitting scheme is the enforceable NEL: however, the turbidity
NEL is not set to be protective of receiving water quality. As presented at the June 4, 2008
hearing, nearly all of the state’s streams, creeks, and lakes have turbidity levels much lower than
500 N'TUs, more typically around 20 NTU. Discharges with levels of turbidity orders of
magnitude above the quality of the receiving water will likely cause harmful impacts to aquatic
life and habitat. Heal the Bay’s Stream Team has monitored the Malibu Creek watershed for a
decade and we have documented numerous circumstances where hillside development and
development with inadequate BMPs have caused devastating sedimentation and erosion impacts
to the watershed resulting in loss of stream banks and smothering of riparian habitat. In fact, the
watershed was added to the 303(d) list of impaired waters for the state because of sedimentation
impacts on riparian habitat. The Stream Team rarely finds creek turbidity levels above 10 NTUs,
and there’s no question that turbidity levels in the hundreds of NTUs, let alone the preposterous
level of 500 NTUs, would cause devastating impacts to the Malibu Creck watershed and smother
the cobble habitat so critical for endangered Southern steelhead population success. A discharge
with NTUs readings in the hundreds will cause significant impact to these streams and others

throughout the state.

Moreover, there is ample data available that shows that common BMPs can easily achieve
turbidity levels much lower than 500 NTUs. As several presenters noted during the June 4, 2008
hearing in Sacramento, there are many technologies available that can ensure turbidity levels in
discharges at or below 20 NTUs (or 10 NTUs as a daily flow-weighted average).

To put the NEL of 500 NTUs into some perspective, we used a recent Geosyntec analysis of the
ASCE/EPA stormwater BMP database of effluent quality.! (Summary tables are included as
Exhibit 1). This analysis summarizes effluent total suspended solids (TSS) concentrations for
various types of BMPs by percentile (of the number of BMPs tested) measured mg/l. To loosely
compare these result to the proposed NEL, we used a rough rule-of-thumb conversion of 1.5
NTU for 1 mg/l of TSS®. Using this conservative conversion, we find that 95% of all the
different types of BMPs tested achieved turbidity levels far below 500 NTUs. At the 501
percentile, the different BMPs achieved turbidity levels ranging from 43 NTUs (hydrodynamic
devices) down to 7 NTUs (wetland basins). Obviously, some of these BMPs may not be
appropriate for a construction site, however, the point of this comparison is to reinforce that the

! The Geosyntec study was an internally funded document on BMP performance. Heal the Bay’s use of this
information does not imply any agreement or disagreement by Geosyntec with the conclusions advanced by Heal the
Bay.

2 hgpy //duluthstreams.org/understanding/param turbidity.html. It is important to note that this conversion is only a
rough estimate since turbidity measurement in NTUs is measuring the amount of scattered light from the solids
present in the sample, while the total suspended solids in mg/l is a2 mass per volume measurément. The conversion
we used of 1.5 NTU/1 mg/l of TSS is at the high end of the scale. If we used the 1:1 conversion, the achievable

quality in NTUs would be even lower,
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NEL of 500 NTUs is far too high, and with reasonably simple BMPs, a much lower turbidity
level is achievable. '

We urge the State Board to set a NEL based on the performance of commonly-used sediment
control BMPs. The Blue Ribbon panel, a panel of storm water experts convened by the State '
Board to examine the feasibility of developing numeric limits for storm water permits, reached a
consensus that “active treatment technologies make Numeric Limits technically feasible for
pollutants commonly associated with stormwater discharges from construction sites (i.e. TSS and
turbidity) for larger construction sites.”™ The draft permit somewhat reflects this finding by
including a NEL of 20 NTU for any single sample at sites employing an Active Treatment
System. (Of note, we believe that setting a much lower NEL for a certain BMP will dissuade
dischargers from using this BMP.) Dr. Richard Horner’s letter to the State Board dated May 4,
2007 summarizes studies that could be used to develop NELs based on best conventional
technology (BCT) for turbidity from construction sites. His summary indicates that blanket
products and mulch can achieve effluent turbidity levels much lower than 500 NTU. Dr. Horner,
a nationally renowned stormwater engineering expert, states his own research shows that blanket
materials and mulch greatly reduce influent turbidity and achieve effluent turbidity with mean
and maximum turbidity levels of 21 and of 73 NTUs, respectively. Dr. Horner also states that
studies completed by Caltrans and the Texas Transportation Institute can be used to evaluate
BCT and set a NEL based on this evaluation. Thus, we urge the State Board to set a
performance-based turbidity based on existing studies on BMP effluent quality. Ata minimum,
the State Board should set.a NEL that is no greater than 73 NTUs.

B. The range of the pH NELs is too great.

The pH NEL is also set inappropriately. The range of 6.0 to 9.0 for pH is too great, and again, is
not set to be protective of receiving waters. As written, the Permit further weakens the NEL for
pH by applying this limit only to those project phases defined by the State Board where there is 2
“high risk of pH discharge”. The State Board should not weaken requirements just because the
risk may be somewhat lowered during certain phases of a project. We urge the board to revise
the NEL pH range to 6.5 — 8.5, which is consistent with Regional Basins Plans such as Regions
11 anid TV, and to require that this NEL be met during all phases of a construction project.

C. NELs should apply to Risk 2 and Risk 3 sites, at a minimum.

The Draft Permit only requires enforceable action once the NEL for turbidity or pH is exceeded,
and these numeric effluent limits are only applicable to Risk 3 sites. It is arbitrary to exempt
Risk Level 2 and Risk Level 1 dischargers from the NELs in the Draft Permit. While a Risk
Level 1 or 2 discharger may present less risk to receiving waters, it does not present zero risk.
Whether there is a relative, self-identified risk of discharge is irrelevant to the question of the
appropriate effluent limitation for a pollutant. If the NEL for turbidity or pH is appropriate when

3 The Feasibility of Number Effluent Limits Applicable to Discharges of Storm Water Associated with Municipal,
Industrial and Construction Activitics, Storm Water Panel Recommendations to the California State Water
Resources control Board, June 19, 2006, page 15.
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there is a high risk of turbidity or pH discharge, then the same NEL should apply when there is a
-medium or low risk of discharge. Thus, State Board staff should revise the draft permit to apply
NELs to Risk 2 and 3 sites at a minimum,

D. The State Board should require follow-up for NAL exceedances.

To reduce stormwater pollution the NAL strategy relies exclusively on dischargers taking
appropriate action when the NAL is exceeded. However, the permit includes no specific
enforcement mechanism to ensure this follow-up occurs. In fact, as currently drafted, the permit
requires an “evaluation” of the site’s conditions in which the discharger can determine no action
is needed’. Since the exceedance would be measured in the effluent discharged from the site, it
is difficult to understand what sources other than activity from the site could cause the NAL
exceedance. (Run-on could be a source, but the permit requires dischargers to manage run-on°.)
So, if a NAL is exceeded, the obvious conclusion is that BMPs at the site are not sufficient, and
immediate action should clearly be required by the permit. As the permit is drafted, there
appears to be no incentive for dischargers to do anything other than paperwork when an NAL is
exceeded. The only way to make this NAL feedback loop effective is if the regional boards are
prepared to develop a prompt and comprehensive program to follow-up reported NAL
exceedances with site inspections.

E. If the NAL/ NEL system is maintained in the permit, dischargers should be required
to report NAL violations within 2 days (just like NEL violations).

The purpose of the NAL scheme is to provide feedback to the discharger that will result in action
to reduce pollution from the site®, thus it is imperative that quick action is taken if a NAL is
violated. This is particularly important during the raining season, when multiple storm events
can occur or rain accurs on consecutive days. Clearly, to allow the discharger 10 days just to
report the NAL exceedance does not provide any incentive for the discharger to quickly
implement corrective action. Instead, NAL exceedances must be elevated to a similar level of
concern as a NEL violation; otherwise, there is little motivation for the discharger to promptly
improve BMP implementation and performance. Since there measurements are typically taken
with in-the-field equipment, reporting within two days is possible. Thus, NAL violations should
be reported to the Regional Board within 2 days.

II. Post- Construction Requirements

A. The Post-Construction Requirements should be strengthened to ensure that
receiving waters are adequately protected.

* Draft Permit at 30.
S 'ld
*Id.
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The draft permit includes a post-construction requirement that calls for all construction sites to
match pre-project hydrology. The draft permit states that the “‘runoff reduction’ approach is

~ analogous in principle to Low Impact Development (LID) and will serve to protect related
watersheds and waterbodies from both hydrologic-based and pollution impacts associated with
the post-construction landscape.”7 While we commend the State Board for including post-
construction requirements, we believe that the drafted requirements are seriously flawed.

First, the draft permit calls for the discharger to “. ..replicate the pre-project water

balance (for this permit, defined as the volume of rainfall that ends up as runoff) for the smallest
storms up to the 85th percentile storm event.. .8 Using the pre-project conditions in this
calculation is extremely problematic and is contraty to all of the LID work that is progressing
around the state. The pre-project calculation will often not capture the true runoff volume
resulting from development. For example, the pre-project condition could be completely built-
out already. In this scenario under the draft permit as written, the new development project
regulated by the permit would likely not need to infiltrate or capture any runoff. Thus, the
requirements are not protective of water quality. Instead, the State Board should lock towards
the difference in the undeveloped condition and the post-construction condition when calculating
the water balance. This is the same concept that has been used in MS4 permits and local
ordinances such as the Ventura County MS4, North Orange County MS4, and the Los Angeles

County LID Ordinance. S

~ The draft permit appropriately calls for nonstructural practices to be prioritized over structural
practices. The permit states that “[v]olume that cannot be addressed using nonstructural
practices shall be captured in structural practices and approved by the Regional Water Board.™
The State Board should specify that the captured water will be slated for reuse. As currently
written, the discharger could simply capture and release, thereby not significantly reducing
pollutant loads to receiving waters. In addition, the State Board should require that the
infeasibility of using a non-structural device be demonstrated before a structural device is
substituted. The State Board should add clarifying language to this section.

Also, the draft permit states that “[a]ll dischargers shall comply with the following runoff
reduction requirements unless they are located within an area subject to postconstruction
standards of an active Phase I or I municipal separate storm sewer system (MS4) permit that has
an approved Storm Water Management Plan.”!® This is inappropriate as some MS4 permits may
have weaker post-construction requirements than the draft permit. Instead, where a potential

conflict arises, the State Board must require the discharger to comply with the more stringent
(i.e., more protective of water quality) provisions.

‘Finally, the post-construction requirements call for the discharger to preserve the “pre-
construction drainage density” which is defined as the miles of stream length per square mile of
drainage area. The State Board must clarify how this requirement is to be implemented. The

? Draft Permit at 12.

® Draft Permit at 35. Emphasis added.
°1d.

°1d.
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~ stream length should be constant, so it is unclear what the State Board is intending and how this
will be implemented.

B. Performance-based criteria should be utilized for posf-construction BMP selection.

The post-construction standards section requites that dischargers implement BMPs to reduce
storm water pollution after the project is completed. We support this requirement; however, the
State Board should link this to performance-based criteria. One of the most effective ways to
ensure the success of stormwater programs and the attainment of water quality standards is to
require performance-based criteria. Flow-based design criteria are simply not adequate to ensure
that water quality standards are consistently met because flow, and corresponding BMP size, is
but one factor determining BMP effectiveness. The Board must include scientifically supported,
performance-based design criteria in the Permit to move the Region more quickly toward
attaining water quality standards for receiving waters. The recent Geosyntec analysis of the
ASCE/EPA stormwater BMP database (summary tables are attached) paves the way for the
development of scientifically sound water quality performance criteria. This analysis contains
effluent concentration percentiles for certain parameters and BMPs. The Board shouid require
that BMPs installed at construction sites perform as well or better than 75% of the BMPs in the
ASCE/EPA database for 303(d) listed waters. The Board should require that BMPs in sub-
watersheds that have no demonstrated water quality impairments (i.e., not on the 303(d) list as
impaired) or that are not on the list of SUSMP development categories meet af least the 50™
percentile performance (median) for the term of this permit.  Although, some of the BMPs in
the analysis may not be appropriate for a construction site, no discharger can reasonably refute
that it should have to meet median performance criteria. Obviously, this proposal concentrates on
performance and should be accompanied by a design storm component as well.

IIL. Monitoring and Reporting

A. The general permit should include receiving water sampling for all risk levels, as
this is the only measure of the permit’s effectiveness.

The draft permit requires receiving water monitoring for only those Risk 3 sites that have an

. exceedance of an NEL. Of note, there is no requirement for Risk 3 sites to collect receiving
water samples if an NAL is exceeded. Receiving water monitoring is the only true measure of
the permit’s effectiveness and thus should be monitored regularly for all sites. The calculated
risk levels are all relative so Risk 1 and Risk 2 sites also have risk of impacting receiving waters.
Clearly, given the fact that the permit does not contain protective numeric limits, it is imperative
that receiving waters for all construction sites are monitored to ensure that pollutant discharges
are not resulting in, or contributing to, exceedances of water quality standards. We recommend
that receiving water monitoring be required on a regular basis at all Risk level 2 and 3 sites,
regardless of a noted effluent exceedance. At a minimum, receiving water monitoring should be
conducted at all sites, regardless of risk level, if a NAL is exceeded. In addition, we recommend
that the list of constituents monitored be expanded to include TSS and metals.
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B. The general permit should include bioassessment monitoring for all Risk 3 sites.

Bioassessment monitoring is critical to determine if there has been degradation to the receiving
water’s biota due to construction activities. However, the draft permit requires bioassessment
monitoring at far too few sites. Bioassessment monitoring is only required at Risk Level 3 sites
that have a greater than 30 acres of ground disturbance and discharge to a stream that is listed as
impaired due to sediment, and/or is tributary to any downstream water that is impaired and/or has
the beneficial use SPAWN & COLD & MIGRATORY. In other words, many high risk sites will
not be required to do bioassessment monitoring. This is inappropriate, as much smaller sites
have the potential to impact stream biota. Instead, we recommend that the State Board at a
minimum require bioassessment monitoring for a/l Risk 3 sites, as was the case in the last
iteration of the draft permit.

C. The permit should require Regional Board approval of submitted plans prior to
the permittee receiving coverage under the permit.

Again, since the permit does not have protective numeric limits, review of the SWPPPs and other
required documents is critical to the success of this permit. No coverage should be granted until
all required documents have been reviewed and approved by regional board staff. With the
proposed permit, we have not come far from this problem of seif-regulating because dischargers
calculated their own site risk category, and the permit requires no check or review of these
calculations by the regional boards. Thus, the Regional Board should at a minimum confirm that
SWPPPs are complete and appropriate.

Polluted runoff continues to be the largest source of pollution to California’s receiving waters.
The lack of success of the state’s polluted runoff abatement programs has been well documented,
and implementation of the current General Construction Permit has not resulted in the .
elimination of construction caused runoff pollution problems. Although board staff has spent
considerable time and effort in developing a new regulatory scheme to reduce construction site
runoft, the draft permit has many noticeable pitfalls as discussed above. Although we have
numerous concerns with the draft permit, at a minimum, two critical areas of the drafi permit
must be modified: set performance based NELs that are protective of receiving waters and
require runoff reductions equivalent to flows from pre-development conditions for the post-
construction requirements.

- If you have any questions, please contact us at 310-451-1500.

Sincerely,
Kirsten James -~ Mark Gold, D. Env -

Water Quality Director President
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