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f—f’,f, :2',::" _ The California Council for Environmental and Economic Balance (CCEEB) is a non-
pichael Herlet partisan, non-profit organization of business, labor and community |eaders that seeks to
*F"r‘:gaﬁhﬁ- Jackson achieve the State’s environmental goals in a manner consistent with a sound economy.
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As such CCEEB has taken an active role in working with the State Water Resources
Control Board (SWRCB) to address proposed policies and permits that affect the

il construction, operation and maintenance of facilities, suich as those used by CCEEB's

Kirk Marckwald members’ companies providing essential public services like natural gas, slectricity, and
Nanoy McFadden communications, '
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herd Morisan \With this letter CCEEB is submitting its final comments o the March 18, 2008 version of
Wike Murray the Proposed Construction Storm Water General Permit {"Proposed Permit™). While this
g;“gi’;;akﬂ‘-’“’a letter includes comments and recommendations on the general merits and applicability of
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this permit to conventional footprint development projects, its primary focus:is on the
potential application of this permit to linear construction activites. CCEEB’s comments

tec oo consist of this letter, the attached Comment Table and other documents referenced in
Mike Roos this letter. ' :
Stuart E. Rupp :
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 Permitting of Linear Projects

. Don Sl e CCEEB respectfully requests that Order 99-08, the existing Construction
Stove Toth “Stormwater General Permit (“Existing Permit”), be continued in force after the
Minnie Tsunezimi adoption of the Proposed Permit for the purpose of providing construction
‘;fofjf;z; stormwater permit coverage for those linear projects that are not coverad under
the Small Linear Underground/ Overhead Projects Permit (SLUF) until such time as
the SLUP can be revised to cover ali linear projects. Our reasoning for this request
CONSULTANTS follows. ; .
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The Proposed Permit, as drafted, would regulate stormwater discharges from both
conventional footprint land development projects and from large linear projects. The
differences however between land development projects and linear construction projects
are sufficiently great that any attempt to force both types of construction to be covered
under the same permit wiil result in an overstatement of the risk of linear projects,
unreasonably high costs to the owner of the tinear project, and significant compliance
chaltenges which would make compliance at most linear sites nearly, if not completely,
impossible. Simply stated, the Proposed Permit seems clearly to be written for
conventional footprint land development projects and is conseguently not well-
suited to regulate long linear projects.




in 2003, the SWRCB adopted the Small Linear Underground/ Overhead Projects Permit or
"SLUP" (Order 2003-0007) in recognition that linear construction projects are fundamentally
different from conventional footprint iand development projects. This permit applies fo linear
projects that have one or more, but less than five, acres of total soil disturbance®. In CCEEB's
vijw this reasoning also applies o linear projects that are required to be regulated under a
construction stormwater permit for projects that have five or more acres of soil disturbance {i.e.
EinJear projects that cannot be covered under the SLUP).

A linear project, no matter the total soil disturbance area, proceeds in a predictable way, with
sections of the project active, but most of its length inactive. That is, along a major linear line, only
a small portion is active at any time, which greatly reduces the risk of sediment discharge and
receiving water risk.

The SLU P. states: -

*‘Construction activities associated with small linsar underground/overhead projects that
resulf in land disturbances greater than one acre, but less than five acres (hereafter
referred to as small LUPs], are not like traditional construction projects. Small LUPs have
a fower potential to impact recelving waters because these projects are typically short
duration and constructed within or around hard paved surfaces that result in minimal
disturbed land areas being exposed af the close of the construction day.” Page 1 SLUP
fact sheel {Copy altached)

Following are three options available to achieve the goal of appropriately permitting linear

construction projects:

1. | Extend Order No. 92-08-DWQ for the purpose of regulating linear projects not covered by the
SLUP until such time as the SLUP can be rewritten to include af! linear construction projects;

2. | Update the SLUP concurrently with the Proposed Permit to include all linear construction
projects; or )

3. |Completely rewrite the Proposed Permit so linear construction is appropriately regulated.

We believe Option One is the most effective considering the current stage of the Proposed
Permit process and that the SWRCB hopes to finalize the Proposed Permit in the summerffall of
- 2008, considering that the SLUP is due to be renewed this year, and understanding that
regulation will be needed for iarge linear projects while an appropriate regulatory program is
dev%.!oped. )

CCEEB submitted an inftial comment letter? dated May 5, 2008 which included summaries of ten
Spe#:iﬁc examples of requirements in the Proposed Permit that are not appropriate for linear
|

! Mote the SLUP "...regulates storm water discharges associated with Smalf LUPs. Small LUPs include, but are not

iimited to, any conveyance, pipe, or pipeline for the transportation of any gaseous, liquid (including water and wastewater
for domestic municipal services), liquescent, or slurry substance; any cable ling or wire for the transmission of electrical
anergy; any cable line or wire for communications {e.g., telephone, telegraph, radio, or television mes:sages); and
assoviated ancillary facilities. Construction activities associated with Small LUPs include, but are not fimited to, (a) hose
activilies necessary for the instaliation of underground and overhead linear facilities (e.g., conduits, substructures,
pipalines, towers, poles, cables, wires, connectors, switching, regulating and transformagg equipment, and associated
ancitlary facilities); and include, but are not limited to, {b) underground mark-out, potholing, concrete and asphalt cutting
and removal, trenching, excavation, boring and drilling, access road and poleftower pad and cablefwire pul station,
substation construction, substructure installafion, construction of tower foot:rygs and/or foundations, pole gnd fower
instaliations, pipeline installations, welding, concrete and/ or pavement repair or replacement, and stockpile/borrow )
focations.”, See SWRCB Order 2003-0007, Section D.1, Page 6. ) ‘
2 Latter from Robert W. Lucas, Waste & Water Quality Project Manager - CCEEB to Michael L§qffer, Chief Co.unsel -
SWRECHE entitled “Recommendations for the Permitting of Stormwater Discharges from Large Linear COngtruchon Projects
Congjdering the Focus of the Proposed Construction Stormwater General Permit on Conventionai Footprint Land

-Devefopment Projects”, May 5, 2008




projects. These ten issues are addressed below and other issues that are specifically applicable
to linear projects are identified as such in the attached Comment Table,

1.

Risk Assessment

The Proposed Permit assumes that a project would be assigned a single risk factor, or at the
RWQCE's discretion, multiple risk factors could be assigned If the project extended beyond a
single "planning watershed". Although this may be a workable approach for a conventional
footprint land development project, for a linear project that spans five plus miles, often across
multiple watersheds, receiving waters, soil types, terrains, rainfall zones, ete, itis notan
appropriate methodology. The proposed methodology would likely significantly overstate the

risk for a linear project.

For example, where 99% of a finear project is outside the fioodprone width of a waterbody,
the remaining 1% located within a floedprone width would result in the entire project having a
much higher risk level than needed to sufficiently protect water quality. This wouid be even
more frue when all or a portion of the project is in existing developed areas, which many
linear projects are. : . :

The use of a risk-based approach is a good idea; however, the approach proposed in the
Proposed Permit is too complex for linear projects. Even if the Proposed Permit included the
option to have multiple site-specific risk factors {that incorporated all of the site-specific risk
criteria) along the length of a finear project and could therefore allow for lower risk factors on
certain segments of the project, this would likely become too complex of an approach to
implement on long linear projects. Linear projects need an alternate method of risk
assessment that focuses on those portions of the project that could potentially have higher
risks, suich as work in undeveloped vs. developed areas {e.g., existing paved streets), or
specific risk factors such as where a project occurs within a certain distance of a waterbody.
A qualitative risk approach method was incorporated into the SLUP (i.e., Tier L.and TFier 1l
projects), wherein Tier Il projects have more stringent requirements than Tier | projects.
Moadifying the SLUP to include iarge linear projects, rather than including them in the
Proposed Permit, would aliow finear projects to take advantage of a qualitative risk approach
that is more manageable to implement.

Run-on/ Run-off Controls

Distinict from conventiona! footprint land development projects that regrade existing
topography, linear projects typically work within relatively narrow rights of way (e.g., 50 ft.}
and within existing slopes and terrain, which precludes the ability fo contro! run-on. :

Installation of perimeter controls along miles of linear construction is unreasonable. it would
result in a hydrologic barrier across miles of landscape in natural areas, and would be
impracticable on active city streets, where #t would be better to protect storm drains with
BMPs. Also, construction access points are constantly moving along large linear projects;
thus, stabilization of each “entrance” is unreasonable and may not be safe at some locations.
Alternative BMPs, such as sweeping, should be allowed in such cases as long as the
protection of water quality is accomplished. '

Numeric Action Level {(NAL) Determination

Calculating a site specific NAL for a linear project will be exceedingly difficult since these
projects traverse many different areas that would affect the factors used to calculate the NAL.
Having multiple NALs for a project will be difficult to develop and implement,

Stabilization of Disturbed Areas on Linear Projects

The entire length of most linear projects is not disturbed at any one time; a portion is
exposed, underground lines are placed, the trench is closed, and the project moves ahead.
Very often portions of the project are re-vegetated andfor otherwise stabilized before the




remainder of the project is completed. As portions of linear projects achieve final stabmzatlon
during the project they should be able to be removed from permit coverage.

Inspections/ Monitoring

Rain Event Inspections/ Monitoring - Access roads along a linear project can be in very
isolated and topographically challenged areas. Any mandated inspections/ monitoring during
and immediately after a rain storm would put the inspecior at very high risk of becoming stuck
on an isclated access road or possibly sliding off a steep slope. Inspections and monitoring
need to be required only during periods in which it is safe to access the sites. Also, noi
driving on the dirt access roads undil they have dried out prevents additional erosion that is
caused by creating new ruts in the roads.

Effluent Monitoring - Effluent monitoring, as required by the Proposed Permit, will be
extremely expensive and time consuming for linear projects. Since, in the Proposed Parmit
workshops, staff has characterized a project's discharge as anywhere that stormwater leaves
the project boundary, lengthy linear projects can potentially have hundreds of discharge
points. Additionally, for finear construction in existing developed areas {e.g., paved streets),
this requirement couid be interpreted to require sampling at each storm drain inket. it is
infeasibie to require sampling for all of these numerous locations, much less to require
sampling within the first hour of discharge and then the first and tast hour of each work:ng day
during the enfire storm event for linear projects.

Receiving Water Monitoring - A linear prOJect could cross multiple watersheds or sub-
watersheds, and thus could discharge to muitiple receiving waters and/ or to multiple points
ot individual receiving water. The reguirement to monitor the recelving walers for a linear
project is infeasible due to the potentially large number of locations where receiving water
monitoring could be required and the issues of accessing the receiving waters. Additionally,
the requirement to perform a benthic macro-invertebrate assessment will multiply costs for
linear projects due o their discharges to multiple receiving waters. Clearly, the permit
estimate that compliance will cost approximately $1,000 per construction site is significantly
underestimated for finear projects where muftiple personne! (and necessary sampling and
analytical equipment) would be required. -

“Complete Utility Phase” vs, Linear Construction

The Proposed Permit states that the "complete utility phase” of project construction is
automatically high risk for high pH discharges. Linear projects should not be considered to be
comprised solely of a “ulility phase” but this finding could be interpreted to classify the entire
duration of linear projects as high risk for pH discharges and subiect to a pH numeric effluent

limit. This is not appropriate or reascnable. The Proposed Permit's utility phase is different

from {inear construction. in many cases, underground utility projects do not use concrete .
slurry for backfill and those that do would only pose limited exposure of fresh concrete to rain
as trenches are paved over fairly quickly or covered with trench-plates when backfill doesn't
occur immediately. This practice limits the exposure of any newly poured concrete and
obviates the need to consider linear utility sites at high risk for pH discharges.

Rain Event Action Plans (REAPs)

Because linear projects have essentially one phase of construction (contrary to conventional
footprint land development projects with mulliple phases of construction), linear projects
should be required to prepare a single standardized REAP for the entire project that would be
referenced during pre-storm inspections {o ensure appropriate BMPs are in place, rather than
preparing a new REAP for every new storm event.

Soil Testing

Linear construction subject 1o the Proposed Permit wiil hkeiy be at least severai miles in
length and numerous soil types and particle sizes will be encountered. It is not practicable to
consider, much less sample and evaluate the particle size of every soil type encountered




over a several mile construction route. BMPs used for linear construction in undeveloped
areas are installed at drainage consolidation points and are not fikely to vary significantly
based on soil conditions. Also, many linear projects trench across existing paved areas, such
- as city streets. Excavated scil is usually replaced into the trench or frucked offsite.
Temporary stockpiling of excavated soil can be adequately secured with BMPs, itis
unreasonable to require testing of excavated or imported soif that will quickly be used as
backfill for a trench that will be paved over,

9, Location of SWPPP to be On-site _
Linear projects do not typically have a construction trailer located on-site and if they do it may
be located at one end of a long project. Appropriate regulation for linear projects needs to
allow the SWPPP fo be retained in a project vehicle with the requirement that it must be
made available within a reasonable period of time upon request of an inspector. {Such
language appears in the SLUP and represents one of many instances where the SLUP,
modified to address longer linear projects, represents the best opportunity for appropriate
regulation of all linear projects.) ,

10. Permit Registration Documents/ Security ,
Utility companies are concerned about protecting infrastructure that is crifical to providing the
essential public services they provide from terrorist attacks. Therefore it is importtant to limit
public access to information regarding the location of their facilities. Public submittal of certain
documents, such as the SWPPP map and NOI, would undermine utilities efforts to keep this
information from the pubiic purview and utility companies should be exempt from having their
documents posted on the intemnet for public viewing. .

EPA’s Exem_gtion Rule re: il & Gas Construction Activities

The SWRCB has affirmed the US Environmental Protection Agency’s {EPA) exemption for oil and
gas exploration, production, processing, or treatment operations or transmission facilities from
having to obtain coverage under a federal or state construction stormwater permit for their
construction activities that have one or more acres of soil disturbance. In fact, the SWRCB's
web-site has several pages dedicated to this exemption and how and when it applies to

projects in California.

On May 23, 2008, the US Appeals Court vacated EPA's rule implementing the oil and gas
exemption and sent it back to EPA. However, itis uncertain going forward what will occur

as EPA has the opportunity to request a rehearing and there may be other legal motions before
this issue is finally settled. The decision is not immediately effective and it couid be mid-July or
longer before its effective date is known depending on whether EPA requests a rehearing,
whether the court approves their request, and the final outcome or any rehearing.

The important point is that, although the Court vacated EPA’s rule, the Clean Water Act
statutory exemption language still exists and was not affected by the Court’s ruiing.

This is an important issue 1o CCEEB‘S membership and therefore CCEEB urges the SWRCB,
through its web-site and permits, to: .

« Continue to recognize the existing EPA rule implementing the exemption unti! the court
actiotr becomes effective;

« Ensure that any change to the exemption language contained in the SWRCB's web site
and stormwater permits is consistent with the Clean Water Act exemption language (%o

the extent there is no EPA exemption rule) or with any future EPA rule that results from

the court's action. . .




\
\
i
Pirmlt Registration Documents

The Fact Sheet {page 5-6) references two court decisions {Environmental Defense Center v.

U EPA (344 F.3d 832) and WaterKeeper Alliance v USEPA (2nd Cir. 2005)) to explain why the
posed Permit requires, in addition o the submittal of the Notice of Intent (NOI}, the submittal

of|the permittee’s Storm Water Pollution Prevention Plan (SWPPP) and other compliance related

- documents. Additionally, these decisions are also used to explain the inclusion of an open-ended

R gional Water Quality Control Board and public review®, with the potential for holding public

hearings on a pro;ect that has submitied a complete appllcatlon Although the SWRCB
a now!edges that neither of these court cases is directly applicable o states implementing the
USEPA reguiations, which includes California, the permit has been revised to include these new

requirements.

T e SWRCB, however, did not consider a third, more directly applicable court demsaon (Texas
Indlependent Producers and Royalfy Owners Association v. EPA, 410 F.3d 964 (7" Cir. 2005) —
copy altached) that found that the Clean Water Act does not require USEPA's General
Construction Stormwater Permit to mandate publfic availability of NOls and SWPPPs or require
USEPA to provide the public with the opportunity for a public hearing on a NOI or SWPPP (see
pdge‘ 18). The court found that Clean Water Act Sections 33 USC 1342(j) and 1342(1)(a) apply
to "permits" and “permit applications” and NOis and SWPPPs are neither permits nor permit
applications. Further they concurred with USEPA's following rationale:

« | The General Permit does not make use of a permit application. Those wishing to operate
under the General Permit must comply with the previously estabhshed permit terms, which
would include the filing of an NGI;

+ | The opportunity for public input on the General Permit was through response to the Federal
Register notice of the praposed General Permit; and

« | Once the General Permit is issued and a discharger files a NOI, thére is no need for
additional notice period or public comment. Further, requiring a public hearing is completely
inconsistent with the general permit scheme and would be no different from the process for
obtaining an individual permlt which is also inconsistent with Congress' intent to allow use of
general permits;

Permittees nead the assurance that, once they have submitted their NOi and they receive
acknowledgement of their submittal from the SWRCB, they have a valid permit and can proceed
with their construction activities without the potential for being shut down. Many construction
activities have to be conducted during specific times of the year (e.g., outside of bird breeding
season) 50 the delay of several months could postpone a project 9-12 months. Also, it is very
digruptive and extremely expensive to mobilize and then demobilize a project. We urge the -
SWRCB to remove the Proposed Permit's requirements for submittal of SWPPPs, public review
and public hearings, making the Proposed Permit consistent with the Seventh District Court's

decision.

Comment Table

Altached is a table (i.e., Comment Table) that contains CCEEB's comments on the requirements
of the Proposed F’ermzt The comments are arranged sequentially (i.e., by Permit Document
type, such as Fact Sheet, Permit, Attachment A, efc. and by section number within each Permit
Dacument). Those issues that specifically affect finear projects have a "YES” in the table column
labeled “Will This Impact Linear Projects?” The other comments in the table are more generally
applicabie to all projects that could be regulated by the permit, but could also be applicable to
linear projects.

2 iee SWRCB's Proposed Permit Sections XII.1 & 2 on Page 26
4 See SWRCB's Proposed Permit Fact Sheet, page 6




We appreciate the opportunity to provide these comments on the Proposed Permit and we look
forward to working with the State Board and staff to reach a consensus on the best approach o
permit linear construction projects. If you have any questions, please contact Bob Lucas at 916-

| 444-7337.

Sincerely, ' _ :
Robert W. Lucas Gerald D. Secundy
Waste & Water Quality Project Manager President

Attachmenis:

+ Comment Table :
+ SWRCB's Small Linear Underground/Overhead Projects Permit - Page 1 of the Fact Sheet

. Texas Independent Producers and Rovalty Owners Association v. EPA, 410 F.3d 964 (7"‘ Cir.
2005)

ce: Members of the State Water Resources Caontrol Board
Dorothy Rice, Executive Director, SWRCB '
Jonathan Bishop, Chief Deputy Director, SWRCB

Jackson Gualco, The Gualco Group, Inc.
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FACT SHEET .
FOR
WATER QUALITY ORDER 2003 — 0007 - DWQ

STATE WATER RESOURCES CONTROL BOARD (SWRCB)
1001 I STREET, SACRAMENTO, CALIFORNIA 95814

NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM (NPDES)
GENERAL PERMIT FOR STORM WATER DISCHARGES ASSOCIATED
WITH CONSTRUCTION ACTIVITY FROM SMALL LINEAR
UNDERGROUND/OVERHEAD PROJECTS (GENERAL PERMIT)

BACKGROUND

In 1972, the Federal Water Pollution Control Act (also referred to as the Clean Water Act
[CWAT) was amended to provide that the discharge of pollutants to waters of the

United States from any point source is unlawful unless the discharge is in compliance with an
NPDES permit. The 1987 amendments to the CWA added Section 402(p) that establishes a
framework for regulating municipal and industrial storm water discharges under the NPDES
Program. On November 16, 1990, the U.S. Environmental Protection Agency (USEPA)
promulgated final regulations that establish storm water permit application requirements for
specified categories of industries. These regulations require that discharges of storm water to
watcrs of the United States associated with construction activities from projects that result in
land disturbance greater than five (5) or more acres to be subject te an NPDES Permit.
Regulations (Phase II Rule) that were promulgated on December 8, 1999 expand the existing
NPDES program to address storm water discharges from construction sites that disturb land
cqual to or greater than one (1) acre and less then five (5) acres (small construction activity).
These regulations require that small construction activity, other than those regulated under an
individual or Regional Water Quality Control Board { RWQCB) General Permit, must be
permitted no later than March 10, 2003,

Currently the SWRCB has adopted one statewide NPDES General Storm Water Permit for
Storm Water Discharges Associated with Construction Activities (Water Quality

Order 99-08-DWQ referred to as Order 99-08) that applies to all storm water discharges
associated with construction activities that disturb greater than one-acre of land unless the
discharge is covered by a different NPDES permit. Requirements established in Order 99-08 are
applicd mostly to the more traditional construction projects such as residential and commercial
developments, and large lincar projects, that typically result in areas of disturbed land being
cxposed for extended periods of time. Construction activitics associated with small linear
underground/overhead projects that result in land disturbances greater than one acre, but less
than five acres (hereafter referred to as small LUPs), are not like traditional construction projects.
Small LUPs have a lower potential to impact receiving waters because these projects are
typically short duration and constructed within or around hard paved surfacces that result in
minimal disturbed land areas being cxposed at the close of the construction day. Therefore, this
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TEXAS INDEPENDENT PRODUCERS AND ROYALTY OWNERS
- ASSOCIATION, et al., Petitioners, v. ENVIRONMENTAL PRO-
TECTION AGENCY, Respondent.

Nos. 03-3277, 03-3278, 03-3279, 03-3280, 03-3281 & 03-3865

UNITED STATES COURT OF APPEALS FOR THE SEVENTH
' CIRCUIT

410 F.3d 964, 2005 U.S. App. LEXIS 11064; 60 ERC (BNA) 1513; 35
ELR 20131

December 7, 2004, Argued
June 13, 2005, Decided

SUBSEQUENT HISTORY: Rehearing denied by, Rehearing, en banc, denied by NRDC v. EPA,
2005 U.S. App. LEXIS 18825 (7th Cir.. Aug. 26, 2005)

Petition dismissed by Tex. Indep. Producers & Royalty Owners Ass'n v. EPA, 435 F.3d 758, 2006
U.S. App. LEXIS 2009 (7th Cir., Jun. 27, 2006)

PRIOR HISTORY: [**]] Petitions for Review of an Order of the Environmental Protection
Agency. No. 02-OW-55.

COUNSEL: For TEXAS INDEPENDENT PRODUCERS AND ROYALTY OWNERS ASSO-
CIATION, INDEPENDENT PETROLEUM ASSOCIATION OF AMERICA, U.S. OIL & GAS
ASSOCITION, TEXAS ALLIANCE OF ENERGY PRODUCERS, LOUSIANA QIL AND GAS
ASSOCIATION. INDEPENDENT OIL AND GAS ASSOCIATION OF PENNSYLVANIA. OHIO
OIL AND GAS ASSOCIATION, Petitioners: Janet L. McQuaid, FULBRIGHT & J AWORSK]I,
Austin, TX USA. ' :

For ENVIRONMENTAL PROTECTION AGENCY, Respondent: Alan D. Greenberg, DEPART-
MENT OF JUSTICE, Environment & Natural Resources Division. Denver, CO USA.

For DEPARTMENT OF NATURAL RESQURCES. Amicus Curiae: Isaac Jackson. Ir., OFFICE
OF THE ATTORNEY GENERAL. Civil Division. Baton Rouge. LA USA.

For RAILROAD COMMISSION OF THE STATE OF TEXAS. Amicus Curiae: David W. Cooney.
Jr.. Austin. TX USA.

For OKLAHOMA CORPORATION COMMISSION OF THE STATE OF OKLAHOMA. Amicus
Curiae: Michael Decker, OKLAHOMA CORPORATION COMMISSION. Oklahoma City. OK
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For NAiURAL RESOURCES DEFENSE COUNCIL, INCORPORATED, Petitioner: Barry Sulli-
van, JENNER & BLOCK, Chicago. IL USA. : '

For EN‘LIRONMENTAL PROTECTION AGENCY, Respondent: Bharat Mathur, ENVIRON-
MENTA%E‘ [#*2] PROTECTION AGENCY. Region 35, Office of the Regional Counsel, Chicago, IL
USA: Ann R. Klee, ENVIRONMENTAL PROTECTION AGENCY, Oifice of General Counsel,
Washington, DC USA: Alan D. Greenberg, DEPARTMENT OF JUSTICE, Environment & Natural
Resour#es Division, Denver, CO USA.

For MA[RIANNE L. HORIKNO, Respondent: Bharat Mathur, ENVIRONMENTAL PROTEC-
TION P#GENCY, Region 5, Office of the Regional Counsel, Chicago, [L USA; Ann R. Klee, EN-
VIROI\{MENTAL PROTECTION AGENCY, Office of General Counsel, Washington, DC USA.

For WISCONSIN BUILDERS ASSOCIATION, Intervenor: Ellen B. Steen, CROWELL & MOR-
ING. Washington, DC USA.

For ASSOCIATED GENERAL CONTRACTORS OF AMERICA, Intervenor: R. Timothy
McCrum, CROWELL & MORING, Washington, DC USA; Jeffrey S. Longsworth, BARNES &
THORI‘\IBURG, Washington, DC USA. :

For NATIONAL ASSOCIATION OF HOME BUILDERS, Intervenor: Ellen B. Steen, Timothy
McCrum, CROWELL & MORING. Washington, DC USA. A

JUDGES: Betore BAUER, MANION, and WILLIAMS, Circuit Judges.
OPINION BY: MANION

OPIN h(}N

[*{967] MANION, Circuit Judge. On July 1. 2003, the Environmental Protection Agency is-
sued its "Final National Pollutant Discharge Elimination System Geeneral Permit for Storm Water
Disch:‘:rges From [**3] Construction Activities" ("General Permit™). 68 Fed. Reg. 39.087 (July 1,
2003, Several organizations filed petitions for review of this final agency action, and those peti-
tions were consolidated before this court. For the reasons that follow, we hold that the General Per-
mit does not violate the Clean Water Act's requirements for public notice and public hearing. We
also hold that in issuing the General Permit, the Environmental Protection Agency complied with
the requirements of the Endangered Species Act. However, petitioner Natural Resources Defense
('Tnun?il. Inc... lacks standing to challenge other aspects of the General Permit, and accordingly we
dJismiss the remainder of its petition. As to the remaining petitioners who represent the interests of
the oil and gas industries, we stay consideration of their challenges 1o the General Permit pending
resolution by the Fifth Circuit as 1o whether those petitioners are required to obtain a permit in the
first instance,

I i ,
(Tungrcss cracted the Clean Water Act ("CWA™ or "Act™) - "to restore and maintain the chemi-
shysical. and biological integrity of the Nation's waters.” 33 US.C § 125 [ta). 4] The CWA

vil.

I
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prohibits the "discharge of any pollutant” except in compliance with the Act's provisions. 33 U.5.C.
§ 1311(u). Under the Act's provisions, the discharge of poliutants into navigable waters is illegal
unless authorized by a permit issued pursuant to § 402 of the Act. 33 U.S.C. § 1342. Section 402
cstablished the National Pollutant Discharge Elimination System ("NPDES™). and requires dis-
chargers to obtain a permit from the Environmental Protection Agency ("EPA") or an authorized
state. " 33 US.C. § 1342(al 1}, ().

I An appendix to this opinion provides a comprehensive list of the numerous abbreviations
used throughout the opinion. :

2 "The EPA administers the NPDES program in each state unless the EPA previously au-
thorized a state program to issue NPDES permits.” Am. Paper Inst.. Inc. v. EPA, 890 F.2d
869, 871 (7th Cir. 1989) (citing 33 U.S.C. § 1342(5)).

The NPDES permitting [**5] system originally used individual permits, which was feasible for
regulating discharges from wastewater facilities or industrial plants. However, by the [980's it be-
came clear that the individual permitting process was unworkable to regulate storm water dis-
charges [*968] which can occur virtually anywhere: 56 Fed. Reg. 40948, 40949-50 (Aug. 16.
1991). Congress responded in 1987 by adding § 402(p) to the CWA. 33 U.S.C. § 1342(p). This sec-
tion established a two-step phased approach to regulating storm water discharges. See 33 U.S.C. §
1342(p). :

In Phase I, Congress required NPDES permits for storm water discharges from "industrial ac-
tivities," 33 US.C. § 1342(p)(3)(A), defined as construction activities involving five or more acres,
as well as discharges from certain large municipal storm sewer systems. 55 Fed. Reg. 47990. 48066
(Nov. 16, 1990). To implement the permit requirement for Phase I, the EPA decided to use a general
permit system, as opposed to a system requiring individual permits for each construction activity.
55 Fed. Reg: 47.990. 48005-48006 (Nov. 16, 1990). With [**6] a general permit, the EPA issues a
permit for specific types of activities and establishes specific rules for complying with the permit.
Then, rather than apply for an individual permit, operators must file a Notice of Intent ("NOI") stat-
ing that they plan to operate under the general permit, and absent 2 negative ruling by the EPA, dis-
charges that comply with the terms of the general permit are automatically authorized. The EPA
uses a general permit system to assure "adequate environmental safeguards . ... without the adminis-
trative and resource burdens involved in an individual permit issuance.” 56 Fed. Reg. at 40961. The
EPA issued its first general permit for construction-related storm water discharges in 1992, 57 Fed.
Reg. 41176 (Sepr. 9. 1992). and proposed a revised general permit in 1997. 62 Fed Reg. 29786
(June 2. 1997). Neither of these general permits is at issuc in this case. :

In preparation for Phase IL the EPA. as directed by Congress. studied all remaining storm water
discharges and established "procedures and methods to control storm water discharges to the extent
necessary 1o mitigate impacts on water quality.” 33 U.S.C. § / 342tpjt5). [*¥*7] Then. in 1999, the
EPA issued its Phase T storm water rules. designating as Phase [I sources small construction sites
(one to five acres). smaller municipalities. and additional sources that might be designatedona
case-by-case basis. 64 Fed. Reg. 68722 (Dec. 8. 1999): 10 C.F.R. §122.26(b)15).

On December 20. 2002, the EPA proposed a third General Permit for storm water discharges
from both large and small construction sites. 67 Fed. Reg. 78116 ¢ Dec. 20, 2002), The General
Permit applics only in those jurisdictions where the EPA has not authorized the State or Indian
Tribe to administer its own NPDES permitting program, These jurisdictions include Massachusctts,
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[daho. New Mexico, Alaska, and certain tribat lands. 33 U.S.C. § 1342(c).* After

New Hmeshire,
he EPA published notice of

holding a series of public meetings and considering public comments, t
the final General Permit onJuly 1, 2003. 68 Fed. Reg. 39087.

Although the EPA imposed the NPDES permitting requirements on small construction
sites (one to five acres) it was not required to do so by statute. Rather, Congress metely di-
tected the EPA in Phase I to issue comprehensive regulations addressing additional dis-

harges as necessary. by "performance standards, guidelines, guidance, and management
ractices and treatment requirements, as appropriate.” 33 US.C. § 1 342(p)(6). Accordingly,
e EPA was not required to subject the smaller construction sites to the terms of the General

ermit at issue here.

{**8] -

4 The EPA aiso maintains that the General Permit applies to certain construction activities
associated with oil and gas exploration in the States of Oklahoma and Texas.

The final General Permit issued by the EPA requires operators to submit an NOI [*969] to be
covered by the General Permi, and mandates that a responsible corporate official certify the basis
for eligibility for such coverage. General Permit, Appendix G at 11A.1. The General Permit also
requires that the operator create, maintain, and implement a site-specific Storm Water Pollution
Prevention Plan ("SWPPP"), which must also be certified by a corporate official. General Permit
3.13: General Permit, Appendix G at [1A. 1. The discharger must further implement best manage-
ment ﬂ)ractices ("BMP") necessary (o comply with water quality standards, assure weekly site in-
spections, and document those inspections, including detailing weather conditions, See General
Permit 4.5A (construction operators mist "select, install, and maintain BMPs at your construction
site" that minimize pollutants in the discharges as necessary to meet applicable [¥¥9] water quality

standards): General Permit 3.10.A (detailing requirements for inspections).

Shortly before it published the final regulation for the General Permit, the EPA issued 68 Fed.”
Rew. 11325 (March 10, 2003). That final rule provided that *discharges associated with small con-
struction activity at such oil and gas sites will require permit authorization by March 10, 2005.” 68
Fed. Reg. at 11330.7 On June 9, 2003, several organizations representing business interests in the
oil and gas industry ("Oil and Gas Petitioners™) filed a petition challenging that regulation in the
Fifth Circuit. In their petition, the Oil and Gas Petitioners claimed that the EPA lacks authority to
require storm water discharge permits for oil and gas construction activities based on § 402(1)(2) of
the CWA. In § 402(1)2), Congress expressly prohibited the EPA from requiring a § 402 permit for
storm water discharges for oil and gas activities unless the discharges were contaminated by contact
with materials located on the sit¢ of such operations. 33 US.C. § 1342(1)2).* That petition is still
pending before the Fifth Circuit. See Indep. Petro [¥¥10] . EPA, No. 03-60506 (5th Cir. oral ar-

gument Jan, 31, 2005).

5 The EPA has since posiponed the effective date to June 12, 2006. 70 Fed. Reg. 11 560

{March 9. 2003).
6 Section 402(1)2) provides:

The Administrator shail not require a permit under this section, nor shall the
Administrator directly or indirectly require any State 1o require a permit, for dis-
charges of storm waiter runoff from mining operations or oil and gas exploration.
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production, processing, or treatment operations or transmission facilities, com-
posed entirely of flows which are from conveyances or systems of conveyances
(inctuding but not limited to pipes, conduits, ditches, and channels) used for col-
lecting and conveying precipitation runoff and which are not contaminated by
contact with, or do not come into contact with any overburden, raw material, in-
termediate products, finished product, byproduct. or waste products located on
the site of such operations.

In addition to challenging the EPA's proposed final [**11] rule, arguing that they are exempt
from the permit requirements, the Oil and Gas Petitioners filed a petition for review of the terms of
the General Permit in the Fifth Circuit. The Natural Resources Defense Council ("NRDC™), an envi-
ronmental advocacy organization, also filed a petition for review of the General Permit. That peti-
tion was filed before this court. The Oil and Gas Petitioners' petition was consolidated with the
NRDC petition pending in this court, and leave was granted the National Association of Home
Builders, the Wisconsin Builders Association, and the Associated General Contractors of America
(collectively "Builder Groups"), to intervene in support of the General Permit regulation.

IL

On appeal, petitioner NRDC raises three main arguments. First, the NRDC [*970] argues that
the General Permit viclates the mandates of the CWA by "authorizing the discharge of pollutants
without ensuring that the discharge will meet the water quality and technology requirements of the
CWA." Second, the NRDC challenges the "General Permit's failure to mandate public availability
of the NOI and the SWPPP, as well as its failure to provide the public with the opportunity for a
public hearing [**12] on the NOI and the SWPPP. . . " Third, the NRDC claims that the General
Permit violates the Endangered Species Act ("ESA"). 16 U.S.C. §§ 1531, et seq.

For their part, the Oil and Gas Petitioners first reiterate their position that the storm water permit
requirements do not apply to construction activities in the oil and gas industry. The Oil and Gas Pe-
titioners maintain, however, that in this appeal, they are not challenging the EPA's decision that they
must obtain storm water discharge permits, as that question is currently pending before the Fifth
Circuit. Rather, the Oil and Gas Petitioners assume. for purposes of this appeal, that they must ob-
tain a permit. and instead they challenge the requirements of the General Permit established by the
EPA in 68 ted. Reg. 39.087. Specifically, the Oil and Gas Petitioners argue that the EPA's defini-
tion of "common plan” contained in the General Permit is so broad. ambiguous, and vague that it
vielates their rights to due process because they do not know if they need to apply for a General .
Permit. The Oil and Gas Petitioners also argue that the EPA's definition of "tinal stabilization” is

oo vague, [¥%]13] Alternatively, the Oil and Gas Petitioners argue that the EPA's definitions of
“common plan” and “final stabilization” are arbitrary and capricious because the definitions do not
take inte account the differences in construction activities related to oil and gas exploration and
convertional residential and commercial activities.

The State of Louisiana's Department of Natural Resources. the Railroad C ommission of the
State of Texas. and the State of Oklahoma’s Corporation Commission filed amics citriee briefs in
supportof the Oil and Gas Petitioners. The amici support the Oil and Gas Petitioners’ claims that the
EPA acted arbitrasily and capriciously in failing to tailor the permit criteria to construction activities
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in the ‘Lil and gas industries. The amici also highlight the importance of the oil and gas industries to
their States' economies, and stress that their States currently address environmental concerns related

to the 0il and gas industry.

In rhe cross-fire is the EPA, which maintains the middle ground, asserting that it acted reasona-
bly in adopting the General Permit and that the regulations are neither too harsh nor too Jax. The
Builders Group supports the EPA’s [** 14] position, submitting a brief as Intervening Respondents
to oppose the claims asserted by the NRDC. We begin by addressing the arguments presented by
the Nl#DC, and then consider the Oil and Gas Petitioners’ claims.

A. The NRDC's Petition

1. Standing.

Before we can address the merits of the NRDC's arguments, however, we must first determine
whether the parties have standing to sue, an issue raised by the Builders Group, but one this court
must in any event, determine in the first instance, ' See Heartwood, Inc. v. United [*971] States
Furesj‘ Serv.. 230 F.3d 947, 951 (7th Cir. 2000) ("As always, be_fore the court may consider the
merits of a case, we must determine whether Plaintiffs have presented a justiciable claim.”).

7 The NRDC claims that it need not establish standing unless or until it is challenged. How-
ever. this court admonished litigants in Rhodes v. Johnson, 153 F.3d 785, 787 (7th Cir. 1998),
to "be mindful of our obligation to satisfy ourselves of our jurisdiction and when, in cases like
this, standing is an obvious issue, . . . they [should] cite to the relevant parts of the record to

avoid wasting judicial time and resources.”

[¥*15] Section 509(b)X 1 )(F) of the CWA authorizes any “interested person” 10 obtain review of
an EPA action in a Circuit Court of Appeals. 33 US.C. § 1369(b ) 1)(F). To qualify as an "interested
person” under § 509( b 1)(F). a party, at a minimum, must have Article III standing. Lujan v. De-
fenders of Wildlife, 504 U.S. 555 560-61, 119L. Ed. 2d 351. 112 8. Ct. 2130 ( 1992) (hereinafter
Lujan IDH. When a plaintiff is an association, the association has Article U1 standing to represent the
interests of its members if the individuals have standing in their own right; the interests represented
are germane to the association's purpose; and the relief sought does not require the participation of
the individual members. Hunt v. Wush. State Apple Adv. Comm'n, 432 U.S. 333,343 53 L. Ed. 2d
383, 97 8. Cr. 2434 (1977). See. e.g.. Sierra Club v. Marita, 46 F.3d 606, 611 -12 (7th Cir. 1995)
(holding that "Sierra Club may maintain standing on behalf of its members™). Plaintiffs, as the par-
ties invoking federal jurisdiction, have the burden of proof and persuasion as to the existence of

s‘taﬂd‘ing. Lujan I1, 504 U.S. at 561.

At oral argument, [#¥16] we directed the NRDC to file a supplemental brief addressing
whether it satisfied these requirements. In its supplemental brief, the NRDC asserts that it has stand-
ing to sue on behalf of its members as the interests involved are germane to the association’s pur-
pose, and the relief sought does not require the participation of individual members. No one takes
issud with those propositions. The only real question is whether the individual members would have
standing to sue in their own right. The NRDC clainis that it has identified three members who have
x'umding in their own right by virtue of living near and making use of "water bodies that reccive
».mrtjl watcr Jischarges authorized” by the General Permit, To determine whether this is sufficient.

s then 1o the requirements for individual standing general and. specifically. standing i an

wel
oy i+unn‘acnml Case.
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Generally, to establish standing a petitioner must demonstrate an injury in fact; a causal link be-
tween the injury and the chatlenged action: and redressability through a favorable court decision. Jd.
at 560-61- see also Area Transp., Inc. v. Ettinger, 219 F.3d 671. 672 {7th Cir. 2000). However, _
[#*17] when, as here, "a plaintift's asserted injury arises from the government's allegedly unlawful
regulation (or fack of regulation)-of someone ¢ise, much more is needed.” Lijan ff, 504 U.S. at 562
(emphasis in originat). As the Supreme Court in Lujan If explained, that is because in such a situa-
tion, "causation and redressability ordinarily hinge on the response of the regulated (or regulable)
third party to the government action or inaction -- and perhaps on the response of others as well."
Id. Thus, the plaintiff must "adduce facts showing that those choices have been, or will be, made in
such manner as to produce causation and permit redressability of injury.” Id. Accordingly, as Lujan
I explained, "when the plaintiff is not himself the object of the government action or inaction he
challenges, standing is not precluded, but it is ordinarily substantially more difficult to establish.”
Id. (internal quotations omitted).

Notwithstanding this difficult standard, the NRDC maintains that it has standing [*972] to
challenge the General Permit because three of its members use various bodies of water which are
poiluted and that the pollution lessens their [¥*18] enjoyment and use of the water bodies. The
NRDC asserts that that is enough to establish environmental standing, citing numerous environ-
mental cases holding that such an interest is sufficient.

The NRDC is correct that injury to recreational or aesthetic interests constitutes a cognizable in-
jury for purposes of standing. See Friends of the Earth, Inc. v. Laidlaw, 528 U.S, 167, 183, 145 L.
Ed. 2d 610. 120 8. Ct. 693 (2000) (stating that injury to aesthetic and recreational values constitutes
sufficient injury for standing); Lujan v. Nat'l Wildlife Fed'n, 497 U.S. 871, 886, 111 L. Ed. 2d 695, .
110 8. Ct. 3177 (1990) (herein-after Lujan I) ("We have no doubt that 'recreational use and aesthetic
enjoyment’ are among the sorts of interests those statutes were specifically designed to protect.”).
However, to establish standing, the NRDC must establish not just " ‘injury in fact' - an invasion of
a legally protected interest which is (a) concrete and particularized,’ " but also that there is "a causal
connection between the injury and the conduct complained of . . . ." Lujan Il, 504 U.S. ar 560. In
other words, "the injury has to be 'fairly . . . traceable to the [**#19] challenged action of the defen-
dant. and not . . . the result [of] the independent action of some third party not before the court.” Id.

Simply put, the NRDC must tie the asserted injury, namely its members' reduced aesthetic and
recreational enjoyment, to the challenged conduct, namely the EPA's issuance of the General Per-
mit. The NRDC asserts its members "will be directly affected by the General Permit." as it "has
members in each of the states in which construction activities will be regulated by the General Per-
mit," and that its "members swim and engage in other recreational activities in water bodies directly
affected by pollution from construction activities subject to the General Permit.” These contentions.
however. fail 1o establish the requisite causal connections for standing for numerous reasons,

initially. we note that the NRDC fails to adduce specific facts in its proffered affidavits to sup-
port its claim that the water bodies are "directly affected by pollution from construction activities
sutbject to the General Permit.” Rather. in the three affidavits presented in the NRDC's reply brief to
ostablish standing. the members merely repeat the conclusory allegations [*%20] of the NRDC's
opening brict. For instance, one affiant stated: "In recent years, there has been much construction
activity near the waters that use in Idaho . .. . Vbelieve that that {~ic these consirction projects
contribute to sediment, turbidhity and water guality problems in the Boise River, Snake River. and
Clearwater River.” However, the affidavit fails to identify any specific construction project author-
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ized under the General Permit to discharge into these bodies of water, and more significantly it fails
to present evidence that discharges of sediment from the sites are actually occurring. Similarly. a
second affidavit merely states: "The construction that has been occurring in and around Taos has
negatively affected water quality and harmed me and my family in the process." Again, this conclu-
sory stntemem does not identify any specific construction sites authorized under the General Permit
and fails to present evidence of any discharges into the water bodies at issue. Finally, although the
third affidavit identifies a construction project approved under the EPA’'s General Permit, that affi-
davit does not specify any discharge from that project into the water body at issue. [*¥*21] * [*973]
As petitioning party, the NRDC bears the burden of proof, Lujan IF, 504 U.S. ar 561, and because it
has sought a ruling as a matter of law, it must present record evidence establishing standing. Sierra
Club v. EPA, 352 U.S. App. D.C. 191, 292 F. 34 895. 899 (D.C. Cir. 2002). Repeating the conclu-
SOry al#egations of a complaint is not enough. Lujan { 497 U.S. ar 888. Yet that is what the NRDC
has done, opining that the construction activities result in pollution, without citing any supporting

eviden‘ e,

8 [Ironically, while the affiants conclusorily declare that discharges from the construction
sites pollute the water bodies at issue. the NRDC's acknowledgment in its brief that it cannot
+determine which point-sources might be responsible for harmful discharges” calls into ques-
tion the veracity of these declarations.

The NRDC seeks to overcome the deficiencies in the affidavits by citing in its Supplemental
Brief to several NOIs filed with the EPA, including [¥*22] some from construction companies pro-
viding|a notice of an intent to discharge under the General Permit in the bodies of water used by the
three affiants. There are several problems with this approach. First, the water bodies at issue span,
in some cases, hundreds of miles. For instance, the Rio Grande runs the entire length of New Mex-
ico, and pointing to an NOI seeking coverage under the General Permit for discharges into the Rio
Grande does not establish an injury to the portion of the river used by the affiant. This is fatal, as
“sverments which state only that one of respondent's members uses unspecified portions of an im-
mense tract of territory. on some portions of which [regulated] . . . activity has occurred or probably
will occur by virtue of the governmental action, are insufficient to show that the member's rights
have heen adversely affected or aggrieved by Government action.” Lujan I, 497 U.S. at 889. More-
over, to satisfy the "fairly traceable” causation requirement, there must be a distinction between "the
plaintiffs who lie within the discharge zone of a polluter and those who are so far downstream that
their injuries cannot fairly be traced to that {¥%23] defendant.” Friends of the Earth. Inc. v. Gaston
Copper Recy.. Corp., 204 ¥ 3d 149, 162 (4th Cir. 2000). See also Lujan 11, 504 U.S. ut 565-66
("Plaintiffs claiming injury from environmental damage must use the area affected by the chal-
lenged activity and not an area roughly 'in the vicinity' of 1t."). Thus. for instance. the Fifth Circuit
held it Fricnds of the Earth, Inc. v. Crown Cent. Petroleum Corp.. 95 F.3d 358, 360-61 (5th Cir.
7996, that an cighteen-mile distance is "too large to infer causation.” Likewise here, where the spe-
cific water bodies used by NRDC members run a great distance. pointing to NOls that authorize
discharges in those water bodies is insulficicnt to establish the discharges are within the zone to in-
for causation. See Lijan 1 497 U.S. at 887-89.

Second. the NOIs relied upon by the NRDC do not cstablish that any discharge has actually oc-
curred into the water bodies. See. e.g.. 69 Fod. Reg, 76743, 76746 (Dec. 22, 2004) (In discussing the
Generul Permit, the EPA characterizes the CWA and its implementing regulations as requiring “cer-
tain potential dischargers to seek permit [¥%24] cover-age.”). Nor do any of the alfidavits filed pre-
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sent evidence of the discharge of pollutants. "It will not do to 'presume’ the missing facts because
without them the affidavits would not establish the injury that they generally allege." Lujan I, 497
U.S. at 889. Additionally, even if discharges were occurring into the water bodies, the NRDC must
still trace the alleged polluted conditions of the water bodies to the discharges. Although a plaintiff
need not establish such a nexus with "scientific certainty,” [*974} Gaston Copper. 204 F.3d at
161, a plaintiff must show "that a defendant discharges a pollutant [which| causes or contributes to
the kinds of injuries alleged in the specific geographic area of concern.” Id. (internal citations omit-
ted). In Gaston Copper, the Fourth Circuit noted that "where a plaintiff has pointed to a polluting
source as the seed of his injury. and the owner of the polluting source has supplied no alternative
culprit, the 'fairly traceable’ requirement can be said to be fairly met." Id. ar 162. Here, however, the
NRDC failed to establish "any seed of [its] injury.” The NRDC also ignores the existing [**25]
polluted condition of at least three of the water bodies, the Anacostia and Potomac Rivers, and Rock
Creek, in Washington D.C. This condition is in large part caused by the "estimated 3.2 billion gal-
lons of untreated raw sewage that flows into the rivers cach year from the area's sewer systems.”
Department of Justice Press Release, U.S. -- WASA Sewage Settlement to Clean up D.C.'s Ana-
costia River, December 16, 2004.

Finally, and most significantly, pointing to NOIs filed with the EPA is insufficient because for
the NRDC to have standing to sue, it is not enough to assert that water bodies used by its members
receive storm water discharges authorized by the General Permit. Rather, the NRDC must show that
the discharge caused the complained -- of legally cognizable aesthetic or recreational injury. Estab-
lishing a discharge does not also establish an injury. That is because the EPA "may issue permits
authorizing the discharge of pollutants in accordance with specified conditions,” and such author-
ized discharges are not illegal. Gwaltney of Smithfield, Ltd. v. Chesapeake Bay Found., Inc., 484
US. 49 52, 98 L. Ed. 2d 306, 108 S. Ct. 376 {1987) (citing 33 U.S.C, § 1342). [**26] Therefore, to
establish causation and, in turn, standing, the NRDC must establish that the discharge violated the
General Permit or the terms of the CWA, The NRDC has established neither.

This distinguishes our case from those relied upon by the NRDC wherein the courts found envi-
ronmental standing, as those cases alleged aesthetic and recreational injuries caused by violations of
a permit. For instance, in Laidlaw the plaintiffs sued for injunctive relief for alleged violations of an
NPDES permit by a hazardous waste incinerator. The Supreme Court found standing in Laidlaw,
reasoning: "It is undisputed that Laidlaw's unlawful conduct -- discharging pollutants in excess of
permit limits -- was occurring at the time the complaint was filed.” Laidlaw, 528 U.S. ar 184. Simi-
tarly. in Ecological Rights Found. v. Pac. Lumber Co., 230 F.3d 1141, 1146 (9th Cir. 2000}, the
Ninth Circuit held the plaintiffs had standing because they alleged that their individual members
used the water bodies at issue and that their aesthetic and recreational interests were impaired by the
alleged violations of the 1992 General Permit. Likewise in Gaston Copper, 204 F.3d at 156, [¥*27]
the Fourth Circuit held that the plaintiff had standing to sue because the plaintiff was "a property
owner whose lake lies in the path of Gaston Copper's toxic chemical discharge. He and his family
swim and fish in this lake. [Plaintift] testitied that he and his family swim less in and cat less fish
from the lake because of his fears of pollution from Gaston Copper's permit exceedances.” (empha-
sts added). The court in Gasron continued: "Plaintiff here established the required nexus for the al-
leged injury by presenting evidence consisting of reports showing over 500 violations of the com-
pany’s discharge linits, including unlawtul releases of cadmium, copper, iron, lead and zinc, as well
as pH viotatons.” Id. at 157 (internal quotation omitted).
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(*975) Conversely, in this case, the NRDC dogs not assert any violation of the General Permit.
The NADC responds that it need not ostablish a violation of the General Permit because it is attack-
ing the General Permit scheme and not a specific discharge. However, to attack the General Permit
scheme, the NRDC must still establish standing, which means the petitioner must demonstrate its
members suffered an injury from the [#*28] General Permit scheme. Yet the only potential injury
(o its members is one that could occur in the future should a contractor violate the terms of the Gen-

eral Permit.

Moreover, it would be illogical to hold that a petitioner has standing to challenge a General
Permit scheme because a discharger may in the future violate the terms of the permit, where the Su-
preme Court has held that a citizen lacks standing to sue for actual violations of a permit where the
dischariger corrects the violation within the sixty-day notice period. * See Atlantic States Legal
Fowd., Inc. v. Stroh Die Casting Co., 11 6 F.3d 814, 825 (7th Cir. 1997) ("In Gwaltney, the Su-
premne ﬁiourt set forth a test for standing under the Act: a plaintiff must make a ‘sood-faith allegation
of continuous or intermittent violation.' 484 U.S. at 64. This means that a citizen plaintiff does not
have standing to maintain a suit for civil penalties for wholly past violations of the act.") (citing

G’wa!tf‘w__v. 484 U.S. at 54).

Section 1365 (b) 1){A) authorizes private suits for violations of the terms of an existing
PDES permit, but "citizens may not bring suit, however, unless and until they have given 60
ays’ notice of their intent to sue to the alleged violator (as well as the Administrator and the
state)”. Atlantic Stutes, 116 F.3d at 818 (citing 33 US.C. § 1365(b)(1HA)).

[¥%29] Allowing an attack on the General Permit scheme where no actual violation has oc-
curred also defeats the goal of the regulatory provisions requiring that the notice of a permit viola-
tion provide the alleged discharger with specific details so the discharger knows what it is doing
wrong and what corrective actions will avert a lawsuit. Jd. Where there is no alleged violation, the
dischargers have no opportunity to take corrective action, as Congress and the EPA desired. Gwalt-
ney. 484 U.S. at 60 (stating that the sixty-day notice requirement provides the alleged violator "an
opportunity to bring itself into compliance with the Act and thus like-wise render unnecessary a
citizen suit"). Morcover, allowing such suits would conflict with Congress' intent that "the great
volume of enforcement actions be brought by the State,” and with Congress' design that citizen suits
be brought only "if the Federal, State, and local agencies fail to exercise their enforcement responsi-
bility.] Ailor v. City of Mavnardville, Tenn., 368 F.3d 587, 598 (6th Cir. 2004) (quoting S. Rep. No.
02-414, p.64 (1971)). : '

Of course. that does not mean that the NRDC would be without [#*30] standing to challenge a
discharge that complies with the terms of the General Permit but violates the terms of the CWA,
Such a discharge would be illcgal. whether or not the EPA authorized it. Some language from the
NRD(s briefs could be read as presenting such an argument. For instance, in its reply brief, the
NRDC f{rames the issuc as whether the EPA has "authority to issue a General Permit that authorizes
dischirges that do not comply with the law.* However, the NRDC has presented no evidence of a
discharge authorized by the General Permit that violates the terms of the CWA. The NRDC's other
hriels also demonstrate that that is not the NRDC's real contention. Rather. the NRDC's complaint is
that the General Permit scherme allows for the possibifity that a contractor may violate the terms of
he General Permit. [¥976] But Lo have standing to present such a claim premised on a third pany’s
action or inaction, the NRDC must adduce facts showing that "those choices have been. or will be,
madel i such manner as to produce causation and permit redressability of injury.” Lajen H. S04 U.S.
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at 562. This it has failed to do. Therefore, it lacks standing to challenge the substantive [*¥31] pro-
visions of the General Permit. ‘

Because the NRDC has failed to establish standing to present its substantive challenges to the
General Permit, this court lacks jurisdiction to consider the NRDC's objections to the General Per-
mit scheme. Thus, its reliance on decisions from the Ninth and Second Circuits addressing the va-
lidity of other General Permit schemes is misplaced. Specifically, the NRDC cites the Ninth Cir-
cuit's decision in Environmental Defense Center, Inc. v. EPA, 344 F.3d 832 (9th Cir. 2003), " and
the Second Circuit's decision in Waterkeeper Alliance, Inc. v. EPA, 399 F.3d 486 (2d Cir. 2005), "
in support of its challenge to the General Permit scheme. However, neither the Ninth nor the Second
Circuit addressed the initial questipn of standing, at least as to whether environmental plaintiffs not
subject to the regulation have standing to challenge the general permit. * Without standing, this
court cannot reach the merits of the petitioner's substantive challenges to the General Permit. In the
Matter of Memorial Estates, Inc., 950 F.2d 1364, 1369 (7th Cir. 1991).

10 In Envirnomental Defense Center, the Ninth Circuit considered a general permit authoriz-
ing municipal storm water discharges. 344 F.3d 832.

[**32] . ‘

11 In Waterkeeper, the Second Circuit considered the validity of a general permit authoriz-
ing discharges by Concentrated Animal Feeding Operations. 399 F.3d 486. '
12 The Second Circuit did not address the issue of standing at all. Waterkeeper Alliance, 399
F.3d 486. The Ninth Circuit addressed standing in considering challenges to the general per-
mit pre-sented by the industries subject to the permit requirements, and it concluded those pe-
titioners lacked standing. Environmental Defense, 344 F.3d ar 863, 867-68. The Ninth Cir-
cuit. however, did not mention the question of whether the environmental petitioners had
standing. The Ninth Circuit did hold that the environmental petitioners’ claim was ripe, noting
that "we are addressing whether the EPA, in promulgating the Phase II Rule, has accom-
plished the substantive controls for municipat storm-water that Congress mandated in §
402(p) of the Clean Water Act, . . . [and that] question is ripe for review." Id. ar 852 n.30. Al-
though ripeness and standing overlap in some respects, in passing on ripeness, as the above

-excerpt demonstrates, the Ninth Circuit failed to consider whether the Phase II Rule at issue
in that case caused an actual injury to the environmental petitioners. Jd. at 852 n.30. That is
significant because, as the above analysis demonstrates, the NRDC lacks standing to chal-
lenge the General Permit at issue in this case because it failed to present sufficient evidence
that the General Permit caused a legally cognizable injury to any of its members.

[##33] Whether the NRDC has standing to present procedural challenges to the General Per-
mit, namely by attacking the General Permit’s failure to mandate public availability of the NOI and
SWPPP. and its failure to provide the public with the opportunity for a public hearing on the NOI
and the SWPPP. however, is a separate question. Here the NRDC seeks to vindicate procedural
rights established by statute to participate in the process. "The person who has been accorded a pro-
cedural right to protect his concrete interests can assert that right without meeting al the normal
standards for redressability and immediacy.” Lujan I, 504 U.S. at 572 n.7. Lujan IT illustrated this
point. noting that indhividuals living adjacent to a site for proposed construction have standing to
challenge the licensing agencey's fuilure to prepare an environmental impact statement, even though
[*977] they "cannot establish with any certainty that the statement will cause the license to be
withheld or altered and ¢ven though the dam will not be completed for many years.” /. This court
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also recognized standing to vindicate a procedural right in Sierra Club v. Marita, 46 F.3d 606 (7th
Cir. 1995), [**34} holding that the plaintiffs had standing to challenge a forest management plan
hocause "once the plan has passed administrative review, the procedural injury has been inflicted,
[and] unless a plaintiff's purported interest in the matter is wholly speculative, waiting any longer to
address that injury makes little sense.” Id. at 612.

S0 too here: Even though the NRDC members cannot establish the immediacy of an injury from
construction activities operating under the General Permit, the NRDC nonetheless has standing to
challenee the EPA's failure to mandate public availability of the NOI and the SWPPP, and its failure
to provide the opportunity for a public hearing related to the NOI and the SWPPP. This is because
the NRDC has presented evidence that its members use water bodies that may receive discharges
authorized by the General Permit and the three affiants stated that they would participate in the de-
cision q‘naking process if allowed. :

" This contrasts with the Lujan Il case in which, after reaffirming the principle of procedural
standing, the Supreme Court nonetheless held that the plaintiffs lacked standing to present such a
challenge because they failed to [**35] satisfactorily establish their future use of the property af-
fected by the alleged procedural violation. Lujan II, 504 U.S. at 564, 572-73. Conversely, here, the
NRDC members stated that they regularly use the water bodies. Accordingly, the NRDC has proce-
dural standing. See Rhodes, 153 F.3d at 787 (holding that the plaintiffs have standing because they
alleged they used the forest at issue and that the Forest Service's decision would diminish this use
and enjoyment, and "that the defendant's failure to permit them to participate in the public review of
the decision is causally connected to their harm®); Heartwood. 230 F.3d at 952 (holding that under
Rhndels‘, plaintiffs had standing to challenge the Forest Service's exclusion of certain classes of ac-
tions from procedural safeguards designed to determine the environmental impact of those actions,
and tth plaintiffs had an informational injury justifying standing as well, where the alleged viola-
tion pl*evented them from commenting on or chailenging the agency's decision}.

2. Public notice and hearing.

Having concluded that the NRDC has standing to pursue its procedural injury [**36] claims,
1 to the merits of those claims. As noted above, the NRDC presents two procedural chal-
.- the NRDC challenges the General Permit's failure to mandate public availability of the NOIis

and the SWPPP, and its failure to provide the public with the opportunity for a public hearing on the
NOT and the SWPPP. [n support of its position. the NRDC cites 33 U.S.C. §§ 1342(j) and
13420ai(1). _

Sdction 1342(j) of the CWA provides that "[a] copy of each permit application and each permit
issued under this section shall be available to the public. Such permit application or permit, or por-
tion thereof. shall further be available on request for the purpose of reproduction.” Section

7 342(ui)t 13 authorizes the EPA "after opportunity for public hearing, [to] issue a permit for the dis-
charge of any pollutant. or combination of pollutants .. . ." The NRDC claims this statutory lan-
guage requires the EPA to make the NOIs and SWPPPs publicly available and to provide for the
opportunity for a public hearing. The EPA responds that Sections 1342(j) [*978] and 1342(uifl)
do not apply to the NOIs and SWPPPs because NOIs and SWPPPs are neither permits nor permit

appiigations.

= 37] This presents an issue of statutory interpretation. which is governed by the two-step Lest

ol torth in Cheveon U.S.A. Inc. v, Nutional Resources Defense Council, Ine.. 467 ULS. 837, 842-43.
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81 L. Ed. 2d 694, 104 5. Ct. 2778 (1984). Under the first step, a reviewing court must determine
"whether Congress has directly spoken to the precise question at issue.” Id. at 842. if Congress' in-
tent is clear from the statutory language, a court must "give effect to the unambiguously expressed
intent of Congress.” Id. at 842-43. However, if the statute is "silent or ambiguous with respect to the
specific issue.” the court must decide whether the Agency’s interpretation is based on a permissible
construction of the statute. fd. at 843. To uphold an agency's interpretation of a statute, this court
need only find the interpretation permissible. Jd.

The statutory language quoted above speaks only to "permits” and "permit applications,” and
not NOIs or SWPPPs. Thus, Congress has not spoken directly to the precise question at issue, or at
best, it is ambiguous as to whether Congress intended to treat NOIs and SWPPPs as permits or per-
mit applications [**38] for purposes of Sections 1342(j} and 1342(a)(1). Accordingly, under Chev-
ron, we must decide whether the EPA gave a permissible construction to the term "permit applica-
tions"” and "permits.” ' ’

Maintaining that NOIs and SWPPPs do not constitute "permit applications” or "permits" for
purposes of Sections 1342(f) and 1342(a)( 1), the EPA stresses that the General Permit scheme does
not make use of a permit application. Rather, general permits are proposed through a notice in the
Federal Register, and the EPA solicits and receives public comments on the proposed general per-
mits. It is at that time that the public has the opportunity to request a public hearing. Once a general
permit issues, a discharger wishing to operate under the general permit must comply with the previ-
ously established permit terms. Therefore, according to the EPA, there is no need for additional
public comment or a notice period. Moreover, the EPA maintains that requiring "an additional pub-
lic hearing on each individual NOT and SWPPP would eviscerate the administrative efficiency in-
herent in the general permitting concept,” in effect making the general permit scheme no different
from the process for obtaining individual [**39] permits. This would be inconsistent with Con-
gress' intent to allow for the use of general permits. See Pub. L. 102-240 (Dec. 18, 1991) ("The
Administrator shall issue final regulations with respect to general permits for storm water dis-
charges associated with industrial activity on or before Feb. 1, 1992."). These rationales are emi-
nently reasonable. Therefore, we conclude that the EPA's interpretation of the terms "permit appli-
cation” und "permit” as not including NOIs and SWPPPs is a permissible construction. Under the
EPA’s interpretation, then, NOIs and SWPPPs are not subject to the requirements of Sections
{342(j) and 1342fa)(1}. and, accordingly, the EPA did not violate those sections of the CWA in is-
suing the General Permit at issue.

I3 The Ninth Circuit's majority opinion in Environmental Defense Center found under step
one of Chevron that Congress clearly intended NOIs to be subject to the public availability
and public hearing requirements because NOIs are the functional equivalent of a permit ap-
plication. 344 F.3d ar 856. However. as discussed above, the statutory language at issue ad-
dresses only "permit applications” and fails to include any mention of NOIs. SWPPPs, or
other so-called "functional equivalents.” Thus., as the dissent in Environmental Defense Cen-
rer concludes. the majority erred in concluding that Congress clearly spoke to the issue, Id, at
S80-87 (Tallman. J.. dissenting). Because this opinion crcates a split between the circuits, we
cireulated it in advance of publication to the full court pursuant 1o Seventh Circuit Rule 40(¢).
No judge in active serviee voted to hear the case en bane. (Chief Judge Flaum and I udge Rip-
ple did not participate in consideration of whether to hear the case en hane.)
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Finkﬂly. the NRDC claims that the General Permit violates Section 7 of the Endangered Species
Act ("ESA™). 16 U.S.C. §§ 1531. et seq. Section 7 requires each federal agency to ensure that any
action huthorized, funded, ot carried out by that agency "is not likely to jeopardize the continued
cxister{ce of any endangered species of threatened species or resuit in the destruction or adverse

modification” of designated critical habitat. 16 U.S.C. § 1536(a)2). The relevant regulations further
require any agency proposing an action to pursue cither informal or formal consultation with the
Fish and Wildlife Service and/or the National Marine Fisheries Service (together "Service") if the
proposed federal action "may affect” a threatened or endangered species. 50 C. F.R. § 402.14(a}.

olates Section 7 because the EPA does not consult

with the Service upon receipt of an NOI and the completion of a SWPPP. Again, we begin by con-
sidering the NRDC's standing. As above, the NRDC's claimed injury here is a procedural injury --
the lack of statutorily [*¥*41] required consultation. Therefore, the standing requirements are more
relaxed. In this case, the NRDC alleged that some of its members use bodies of water which endan-
gered species inhabit, and that pollution threatens the proliferation of these species. For at least one
ts: Affiant Justin Hayes claims his use and enjoyment of the

. of the members, a claimed harm exis
water bodies is diminished because the polluted conditions prevent endangered fish species from

flourishing. which means that he cannot keep the fish he catches, but must instead release them
hack into the water. Given that the claimed harm is a procedura} injury stemming from the EPA’s
failure to consult with the Service, we conclude the NRDC has standing to challenge the lack of

consultation. See supra at 20-22.
H‘ wever. on the merits the NRDC loses because Section 7 only requires consultation with the

Servire whenever « federal action "may affect” 2 threatened or endangered species. 16 US.C.§
153645: )2}, A private actor, hOwever, files an NOI and creatés a SWPPP, and neither the filing of an

“NOI tior the creation of a SWPPP by a private contractor requires any federal action. Without a
[**42] federal action, the consultation requirements of Section 7 are not triggered. Therefore, the
EPA need not engage in consultation with the Service every time an NOL is filed or a SWPPP is

prepared. Consultation was required earlicr, when the EPA issued the General Permit, but at that
time the EPA undertook and concluded informal consultation with the Service on the issuance of

the deneral Permit. Specifically, the EPA and the Service developed a detailed procedure designed
to accommodate listed species and critical habitats and the Service agreed that the issuance of the
Gemjyral Permit was not likely to adversely affect those species and habitats. Accordingly, the EPA
complied with the ESA in issuing the General Permit. See 50 C.F.R. § 402.13 (explaining that the
consultation requirement is satisfied if during the informal consultation the Service concurs in writ-

ing that the action "is ot likely to adversely affect” a listed species).

The NRDC claims that the General Permit vi

1+980] B. Oil and Gas Petitioners

'l‘hc Oil and Gas Petitioners also challenge the terms of the General Permit, taking issue with
various definitions and provisions. arguing in essence that the EPA acted arbitrarily and [**43] ca-
priciously by failing to 1ake into account the differences in construction activities related to oil and
gis El:bx ploration and conventional residential and commervial activities. However, as noted above.
the Oil and Gas Petitioners also maintain that the EPA lacks the authority to require a permit for
construction activities related to oil and gas exploration. That auestion is currently pending before
the Fitth Cireuit. The Oil and Gas Petitioners acknowledge that should the Fifth Circuit rule in their
aims would be moot, We agree. Accordingly. we stay consideration of the Oil and Gas
rmines the initial question of whether the Oil and Gas Petitioners

{avar, their ¢l
Pen

jon uitil the Fifth Circuit dete

|
\
\
i
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are subject to the permitting requirements of the CWA. See Landis v. N, Am. Co.. 299 U.S. 248,
254. 81 L. Ed. 153, 57 8. Ct. 163 (1936) (stating that "the power to stay proceedings is incidental to
the power inherent-in every court to control the disposition of the causes on its docket with econ-
omy of time and effort for itself, for counsel. and for litigants); Aetna State Bank v. Altheimer, 430
F.2d 750, 755 (7th Cir. 1970) ("A stay pending the outcome of litigation [¥*44] in another court
between the same parties. involving the same or controlling issues is an acceptable means of avoid-
ing unnecessary duplication of judicial machinery.").

Hr.

I surm, we conclude that the NRDC lacks standing to challenge the terms of the General Permit
because it has failed to show any of its members have standing to sue in their own right; the NRDC .
failed to present evidence establishing the General Permit caused an actual injury to the aesthetic or
recreational interests of its members. However, the NRDC has standing to present its procedural
challenges to the General Permit, but those challenges fail because NOIs and SWPPPS are not per-
mits or permit applications and therefore the CWA's public notice and hearing requirements do not
apply. Likewise, while the NRDC has standing to present a procedural ESA claim, that claim fails
on the merits because the filing of an NOI and the creation of a SWPPP by a private actor does not
constitute "federal action,” and, therefore, the consultation requirements of the ESA are not impli-
cated. Accordingly, we DENY the NRDC's PETITION FOR REVIEW, IN PART, and DISMISS IT
IN PART FOR LACK OF STANDING. We further STAY consideration [**45] of the Qil and Gas
Petitioners’ petition pending a decision from the Fifth Circuit as to whether the permit requirements
of the CWA apply to the Qil and Gas Petitioners. [*981] :

Appendix;
The Act: The Clean Water Act
BMP; __Best Management Practices
Builders Gryups: National Association of Home Builders. the Wisconsin

Builders Association. and the Associated General
Contractors of America

CWA: The Clean Water Act :

EPAC - The Environmental Protection Agency

ESA; . Endungered Species Act

General Permir: Final National Poilutant Discharge Elimination System

Gieneral Permit for Storm Water Discharges From

Construction Activities .
NRDC: Natural Resources Defense Council

NOL: Notice of Intent

{NPDES: The National Pollutant Discharge Etimination Systemn
Ol und Gas Texas Independent Producers and Rovalty Owners
Petitioners: - Association: Independent Petroleum Association of

America, U.S, Oil and Gas Association, Texas Alltance
of Energy Producers. Louisiana Oil and Gas
Associtions. Independent Gas und Gas Association of
Penasy Ivania. Ohio Oif and Gas Assoviation. and
Oklithoma Independent Petrofeun: Association

SWPP: ' Storm Water Polfution Prevention Plan
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