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This report was prepared by the State Water Resources Control Board (SWRCB) in compliance with the provisions contained in the Fiscal Year 2000-2001 Budget Act (AB 1740, Chapter 52, Statutes of 2000).  The Budget Act requires that by November 30, 2000, the SWRCB prepare and make publicly available a report on the State’s efforts to comply with the federal Clean Water Act (CWA) Section 303(d).  The report must include:

“(a) A process which outlines how the State Board and regional boards shall implement their Total Maximum Daily Load (TMDL) requirements consistent with Section 303(d) and, where applicable, Division VII of the Water Code and other relevant state and federal laws.  This process shall be included in the state’s continuing planning process required by Section 303(e).

(b) A description of the formal actions taken to date by the State Board and regional boards to implement federal Clean Water Act Section 303(d), including the number of TMDLs adopted, the process and criteria used to develop TMDLs and the watersheds for which TMDLs have been adopted.

(c) A description of the process the State Board and regional boards use for taking formal actions pursuant to the requirements of the federal Clean Water Act, Section 303(d), including actions related to criteria for prioritizing work.

(d) A description of the activities the State Board and regional boards have undertaken to involve the public in their efforts to implement the requirements of the federal Clean Water Act Section 303(d).

(e) Consistent with Section 13191 of the Water Code, the anticipated schedule for water quality control plan amendments the State Board and regional boards will undertake to implement the federal Clean Water Act, Section 303(d).”

As required by Water Code Section 13191, the SWRCB has also prepared a report to the Legislature regarding the structure and effectiveness of its water quality programs implementing CWA Section 303(d).  Details of SWRCB’s programs related to CWA 303(d) can be found in that report.

This report focuses specifically on addressing the five elements required by the Budget Act as follows: 

(a) A process which outlines how the State Board and regional boards shall implement their Total Maximum Daily Load (TMDL) requirements consistent with Section 303(d) and, where applicable, Division VII of the Water Code and other relevant state and federal laws. This process shall be included in the state’s continuing planning process required by Section 303(e). 

Currently, the SWRCB and the Regional Water Quality Control Boards (RWQCBs) are developing TMDLs with programs of implementation clearly articulated and establishing them as formal Water Quality Control Plan (Basin Plan) amendments in accordance with both the CWA and the Porter-Cologne Water Quality Control Act (Division VII of the Water Code).  This formal process requires a substantial investment of time and resources and substantially enhances successful implementation of the TMDLs.  In some cases involving court-approved consent decrees, imposed time limitations preclude completion of the Basin Plan Amendment process.  In these cases, TMDLs are established by the U.S. Environmental Protection Agency (USEPA) and will be adopted into Basin Plans at some future date.  USEPA-established TMDLs do not typically include a program of implementation.  The available RWQCB staff is dedicated to developing Basin Plan amendments wherever possible and to supporting USEPA’s establishment of technical TMDLs where needed to adhere to the consent decree schedules.

CWA Section 303(d) Listing Process for 1998

There have been no formal regulations governing the development of the 303(d) list.  New federal regulations that take effect in October 2001 will require additional documentation and require that drinking water sources and waters supporting endangered species be given special consideration in the priority setting process.  The following describes the process used by the SWRCB and RWQCBs to develop the State’s 1998 303(d) list:

1. Solicit from government agencies and the general public available information on water bodies in the Region, including water quality data and information on the flow, habitat, and vegetation conditions.


2. Review available information and decide which water bodies to list or delist, using the 1997 SWRCB Listing Guidelines prepared by SWRCB/RWQCB and USEPA staffs.

3. Prepare list using data from the SWRCB’s Georeferenced Waterbody System (GeoWBS) database.  This database is a catalogue of the State’s major water bodies and contains information about water body size, specific pollutants, sources of pollutants, and affected uses.  It identifies the general condition of the uses supported by each water body.  The information in this database is provided by RWQCBs.


4. Assign priorities of high, medium, or low for completion of TMDLs for the pollutants or stressors of the listed water bodies.  Assign dates for TMDL completion.  Prepare a proposed 1998 303(d) list and TMDL priority schedule. 

5. Invite public comments in a public notice period of at least 30 days.  Public notice is provided through newspapers and/or through each RWQCB’s public hearing process.


6. Prepare responses to comments received during the public comment period.  Revise the proposed list as needed, based on public input.


7. Submit the proposed list to the RWQCB for approval.


8. Transmit the RWQCB approved list to the SWRCB for consolidation into the statewide list.  The RWQCB submittals to the SWRCB included copies of public notices, resolutions, and staff reports.  The staff report contains the 303(d) list, the rationale for listing and delisting, public comments, and staff responses.

The SWRCB provided public notice of a Workshop to review comments on the nine RWQCB lists.  At the Workshop, the SWRCB Members heard public comments and responses from RWQCB staff.  After the Workshop, SWRCB staff summarized oral and written comments and made recommendations for discussion at a subsequent public meeting.  Approval of the statewide 303(d) list for submittal to USEPA occurred at an SWRCB public meeting.

For all 303(d) list updates, USEPA reviews the State’s list and approves or disapproves it.  If the list is disapproved, USEPA proposes a modified list with a 30-day public comment period.  The USEPA’s final list becomes the State’s list for the next two years.  In 1998, USEPA partially approved the list submitted by the SWRCB.  USEPA did not fully approve the list because it believed that certain waters and pollutants should be added to the list.  USEPA established the final list, including the changes it identified, pursuant to the federal requirements.  As the 2000 303(d) listing was deferred due to federal rulemaking actions, the 1998 list remains operative until the 2002 listing is adopted and approved.

Process for TMDL Development

The following describes the process used by the State to develop TMDLs.  TMDLs are documents that describe the maximum amount of specific pollutants that can be allowed in a water body without exceeding a water quality standard.  TMDLs apportion the specified amount of allowable pollutant load among sources of that pollutant.  

TMDLs in California are developed either by RWQCBs or by USEPA.  TMDLs developed by RWQCBs are generally designed as Basin Plan amendments and include implementation provisions.  TMDLs developed by USEPA typically contain the total load and load allocations required by Section 303(d) but do not contain comprehensive implementation provisions.  This stems from the fact that USEPA authorities related to implementation of nonpoint source pollution control measures are generally limited to education and outreach as provided by CWA Section 319 and incentives created within the Section 319 grant program.  Authorities under the State Porter-Cologne Water Quality Control Act provide broader control responsibilities for nonpoint source pollution control.  TMDLs are currently required for all waters and pollutants on the 303(d) list.  TMDLs must consider and include allocations to both point sources and nonpoint sources of listed pollutants.   There also can be multiple TMDLs on a particular water body, or there can be one TMDL that addresses numerous pollutants.  The basis for grouping is whether there can be a common analytical approach to the assessment or a common management response to the impairment.

Steps for Developing TMDLs

The State’s preferred approach in developing TMDLs involves five steps:  

1. Involve Stakeholders:  Stakeholders are the general public, landowner/manager, business interests, government entities, environmental groups, regulated community, or anyone concerned with a particular water body.  Stakeholders are involved at the beginning of the process in order to provide input to the RWQCBs on the development of TMDLs.  Some or all of the stakeholders may ultimately be responsible for implementing the TMDLs.

2. Assess Water Body:  In this step, pollution sources and amounts or “loads” are identified for various times of the year.  Then the overall effect of these loads on the water body is determined.

3. Define the Total Load and Develop Allocations:  To ensure water quality objectives are met and beneficial uses are attained, allocations of pollutant load to all sources are established for the pollutant(s) in question.  The sum of the allocations must result in the water body attaining the applicable water quality standards.  Federal regulations provide that TMDLs can be expressed as mass, thermal energy, toxicity, or other appropriate measures.  In California, toxicity and other appropriate measures often serve as the basis for TMDLs.  As watershed management efforts mature, it is likely that an increased dependence on measures other than mass or thermal energy will serve as the basis for TMDLs.

4. Develop Implementation Plan:  This step is a description of the approach and activities to be undertaken to ensure the allocations are met and identification of parties responsible for carrying out the actions.

5. Amend the Basin Plan:  State and federal laws require that TMDLs be incorporated into the Basin Plans.  The Basin Plan is a document that describes how an RWQCB will manage water quality.  The TMDLs must be formally incorporated into the Basin Plan to be part of the basis for RWQCB actions.  Basin Plan amendments are adopted through a public process that requires approval of the TMDLs by the RWQCB, SWRCB, Office of Administrative Law (OAL), and USEPA, Region 9, and are codified in State regulations (California Code of Regulations, Title 23).

The CWA Section 303(d) listing process and the TMDL process are included in the Continuing Planning Process that is required by Section 303(e) of the CWA. 

(b) A description of the formal actions taken to date by the State Board and regional boards to implement federal Clean Water Act Section 303(d), including the number of TMDLs adopted, the process and criteria used to develop TMDLs and the watersheds for which TMDLs have been adopted.

As previously stated, the SWRCB formally adopted the 1998 statewide 303(d) list based on the regional lists submitted by the RWQCBs.  The following table shows the number of listed water bodies in each region.  A more detailed list with the schedule for TMDL development is attached (Attachment 1).  The complete 1998 California 303(d) List and TMDL Priority Schedule can be found at SWRCB’s website www.swrcb.ca.gov.
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TMDLs for the following water bodies and pollutants have been completed and adopted into Basin Plans:

Water Body/(Watershed)
Pollutant
Laguna de Santa Rosa (Russian River Watershed)
nitrate

Newport Bay/San Diego Creek (Newport Bay Watershed)
nitrogen

Newport Bay/San Diego Creek 
phosphorus

Newport Bay/San Diego Creek
sediment

Newport Bay/San Diego Creek
fecal coliform

Santa Ana River (Santa Ana River Watershed)
nutrients

Salt Slough (San Joaquin River Watershed)
selenium

Grasslands (San Joaquin River Watershed)
selenium

Upper San Gabriel River (Upper San Gabriel River Watershed)
trash

The following TMDLs have been prepared by RWQCB staff, adopted by the respective RWQCBs, and are pending approval by one or more approving authorities:

Water Body/(Watershed)
Pollutant
Garcia River (Garcia River Watershed)
sediment

San Lorenzo River (San Lorenzo River Watershed)
nitrate

The following TMDLs have been publicly noticed for RWQCB consideration:

Water Body/(Watershed)
Pollutant
Indian Creek (Carson River Watershed)
phosphorus

Heavenly Valley Creek (Lake Tahoe Watershed)
sediment

Calleguas Creek (Calleguas Creek Watershed)
chloride

Los Angeles River (Los Angeles River Watershed)
trash

Santa Clarita and Santa Paula Rivers (Santa Clara River Watershed)
chloride (standard action



only)

The process used to develop these TMDLs is described in (a).  In addition, the SWRCB has a formal process for amending Basin Plans that is established in accordance with State laws and regulations and with SWRCB policy.  This process provides for:

· Public notice of RWQCB hearings and a comment period;

· A formal hearing with comments received and formal response to comments included as part of the record;

· Adoption by the RWQCB;

· Review and approval or remand by the SWRCB;

· Review and approval by the OAL; and

· Review and approval of certain types (e.g., standards actions) of the amendments by USEPA.    

All TMDLs adopted by RWQCBs to date include provisions for monitoring of specific watershed elements that may affect the long-term implementation of the TMDL.  They also include monitoring for tracking progress of water quality improvements moving towards the TMDL goals.  Most TMDLs will require at least one mid-course correction as more information becomes available.  Such a correction would need to be processed as a second Basin Plan amendment that adjusts the initial TMDL work.  TMDLs established by USEPA typically will not include monitoring requirements until adopted as a Basin Plan amendment by an RWQCB.

(c) A description of the process the State Board and regional boards use for taking formal actions pursuant to the requirements of the federal Clean Water Act, Section 303(d), including actions related to criteria for prioritizing work.

The SWRCB currently does not have formal criteria for setting priorities for TMDL-related work.  Work priority is determined by many factors, including the availability of financial resources and the condition of specific water bodies.  TMDL schedules that have been developed to date are specifically conditioned on the availability of adequate resources to adhere to the schedule. 

Because of the difficulty of estimating future resources, the SWRCB/RWQCBs’ long-term TMDL schedule, which was included as part of the 303(d) list submitted to the USEPA, is conditioned on availability of resources.  As part of the Watershed Management Initiative (WMI) annual planning effort, the RWQCBs develop a short-term funding projection and a five-year planning schedule for TMDLs.  The funding schedule identifies how baseline funds will be allocated to individual TMDLs for the next three years and immediate needs for funding augmentations.  The five-year schedule identifies the priority TMDLs for the next five-year period.  Annual workplans for TMDLs document the final planning adjustments for specific TMDL work schedules.

TMDL development is an evolutionary process at our level of experience.  While we know what the minimum legal requirements are for TMDLs, it is very difficult to forecast specific resource needs for the highly variable individual TMDLs.  Moreover, the needs, capabilities, and resources available in one situation and location vary dramatically from those in another.

In 1997, an ad hoc workgroup of staff from the RWQCBs, SWRCB, and USEPA developed 303(d) listing guidelines that included the following criteria for priority ranking, targeting and scheduling of TMDLs:

“Priority Ranking
A priority ranking should be provided for listed waters to guide TMDL planning pursuant to Title 40, Code of Federal Regulations (CFR),          Part 130.7.  RWQCBs should apply the following criteria in ranking TMDLs in high (H), medium (M), and low (L) priority categories:

· Water body significance (such as importance and extent of beneficial uses, threatened and endangered species concerns, and size of water body);

· Degree of impairment or threat (such as number of pollutants/stressors of concern and number of beneficial uses impaired or threatened);

· Conformity with related activities in the watershed (such as existence of watershed assessment, planning, pollution control, and remediation or restoration efforts in the area);

· Potential for beneficial use protection or recovery;

· Degree of public concern; and

· Available information.

All water bodies should be ranked in one of the three categories (H, M, and L).  Not all high priority waters need to be targeted in the next two years for TMDLs.

Scheduling and Targeting
Schedules for starting, completing, and submitting TMDLs should be provided for all listed waters/pollutants pursuant to 40 CFR 130.7(d)(1).  The schedules should provide for submittal of all TMDLs for all listed waters/pollutants on the 1998 list.  Given the difficulty of estimating TMDL development timeframes, RWQCBs should make best estimates based on TMDL resource planning efforts being conducted pursuant to the WMI process.  The schedules should be presented in three levels to reflect degree of certainty regarding the attainability of the schedules.

Level 1:  Next Two Years:  Some waters should be targeted for TMDL development over the next two years pursuant to 40 CFR 130.7.  Waters should be targeted in cases where substantial work on TMDL development is expected during the next two years even if the TMDL is not scheduled for completion for two years 

or later.  The schedules for targeted waters should be consistent with the RWQCB’s WMI planning chapter.  The rationale for targeting a particular set of waters should be documented.

Level 2:  Five Year Timeframe:  RWQCBs should provide schedules for TMDLs to be initiated over the next five years, the resource needs for which should be reflected in the RWQCB’s WMI planning chapter and addressed in WMI resource allocation decision-making.  Schedules should be based on those TMDL activities for which RWQCBs are actively seeking funding support and should include TMDLs for which funding is reasonable to likely become available through other State, federal, or third party (e.g., discharger) sources.

Level 3:  Years Five to 13:  RWQCBs should provide tentative schedules for completing TMDLs for the remaining waters over a period not to exceed 13 years.  Schedules should be based on those TMDL activities for which RWQCBs are planning to seek funding support, with appropriate contingencies stating that these provisional schedules are dependent on resource availability and further evaluation of TMDL applicability and feasibility.”

(d) A description of the activities the State Board and regional boards have undertaken to involve the public in their efforts to implement the requirements of the federal Clean Water Act Section 303(d).

The SWRCB and RWQCBs have developed an informal process for engaging the public, as well as conducting the formal hearing processes required by law.  In the informal process, RWQCB staff (with support from SWRCB) undertake outreach efforts either to establish local stakeholder groups to deal with TMDL issues or to bring TMDL issues to already established groups.  In this process, all aspects of TMDL development are discussed with interested parties on an informal basis.  Regular meetings are often conducted and workgroups are usually formed to evaluate and make recommendations to RWQCB staff regarding specific aspects of specific TMDLs.  These groups generally seek a watershed-wide focus and seek to integrate the implementation features with other ongoing regulatory and management activities.  

In the formal process, as described in (a) and (b), notices are posted in newspapers of general circulation and sent to individuals who have expressed interest in the subject (the SWRCB and RWQCBs maintain multiple mailing lists of interested parties).  Staff reports and draft items are circulated before the hearings, and comments are solicited.  Testimony is taken at the hearings and all comments (written and oral) are responded to formally as part of the record.  A legal record is maintained for each formal action.  After considering staff proposals, comments, and responses to comments, RWQCBs make a decision in regards to the issue.  For TMDLs and 303(d) listing, this decision is typically sent to the SWRCB for formal review where another public review process is conducted.  The SWRCB may remand the item to the RWQCB or adopt/approve the item.  The 303(d) lists are sent directly to USEPA following SWRCB adoption.  TMDLs as Basin Plan amendments are sent to the OAL for review and approval.  If approved by OAL, the TMDL is forwarded to USEPA for review and approval.  No public comment period is available for the OAL and USEPA approval steps.

`

(e) Consistent with Section 13191 of the Water Code, the anticipated schedule for water quality control plan amendments the State Board and regional boards will undertake to implement the federal Clean Water Act, Section 303(d).

The schedule in Attachment 1 presents the anticipated dates for RWQCB consideration of TMDLs.  This schedule was developed as part of the 1998 CWA Section 303(d) list of impaired waters.  Where dates are not provided, the TMDLs have not yet been scheduled for RWQCB consideration.  In some cases, the completion dates have not been met and the RWQCBs continue to develop those TMDLs.  For the listed water bodies in the Los Angeles RWQCB, the schedule in Attachment 1 has been superseded by a consent decree.  The schedule for TMDLs in the Los Angeles Region is provided in Attachment 2.
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