BEFORE THE DIVISION OF WATER RIGHTS
Department of Public Works
State of California

000 -

I¥ THE LATTER OF APPLICATIONS NUMBERS 1847, 1890 AXD 2187 FOR
PERMITS TO USE THE WATERS OF THE KLAMATH RIVER FOR THE
DEVELOPMENT QF HYDRO-LLECTRIC ENERGY.

DECISION NO. 4 1847, 1890, 2187-p 5
Decided April _20 tn, 1924.

APPEARANCES AT HEARING, NOVEMBER 13, 1923;

F, J, Solinsky for Applicent Eleotro Ketals Conmpary
Chickering and Gregory by W.C. Fox for Applicant H.l. Jackman
R.D. Duke for Protestants Fish and Game Commlssion of ths
State of California and Klameth River Packers Assosiation
. Cs F. Holland for Protestant Klamsth River Packers Assooiation

APFELRANCES AT HEARING, JANUARY 4, 1924:

W. G, Devereux for Applicant Elestiro Metals Company
Chickering and Gregory by W.C. Fox for Applicant H.L. Jacksen

H.De Duke for Protestants Fish and Came Commission of the
State of California and Klamath RIliver Paskers Agsooiat fon.

i

Bwani Hyatt, Jr., Acting Chief of Division of Water Rights.
-0 00~
OPINIOE

The above numbered applicatione have baen grouped for the
purposes of U:is opinion for the reason that the main Points and protestants
ars the sama in ezch cass.

411 thrse spplications are te develop hydro-eleatric snergy
by power plants locatsd below dams in the Xlamath River. The head for

power development is obtalned by a high dam amd the water usad 18 allowed
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to flow on down the river without diminution in emownt of flow,.

Application No. 1847 wag filed May 27, 1920 by H. L.
Jackman. The site of this proposed development im in the Klamath River
Csnyon about forty miles from the ccean and a few miles below the mouth
of the Trinity River. The applioaticn contemplates the arsction of &
30 foot dam, the use of & maximuz fiow of 9,000 assoond feet, and the
development of 92,045 horsepower for sales. The estimated projsct cost
is §9,100,000,

Application No. 1890 was filed July 2, 1920 by 4. P.
Seybold sad assigned May 11, 1923 to the Electro Ketsls Coampany. The
site of this proposed devalopment 13 in the Klamath River Canyon sbout
fifty miles from the ocean and a few miles above the mouth of the Trinity
River. The applicetion onontemplates the erection of & 75 foot dam, the
use of 3,000 sscond feet of the Klamath River anl 75 sacond feet diverted
from Bluff Creek into Slate (resk and thence intc the ressrvoir tp be
created by the dam. The dam will be constructed just below the entrance
of 3late Cresk and a short distance above the entrance of Bluff (Creek.
The purpose will be the development of 32,400 horsepower for mining,
metallurgica]l and commaraial purpo&es.. The estimated project cost is
$2,500,000, This projeoct is commonly referred to as the Jlate Cresk
project.

Application No. 2187 was filed February 1, 1921 by the Rlectro
Ketals Company. The site of this proposed development iz In the Kiamath

River Canyon about 65 miles from the ocean anl just above tha mouth of

the Salmon River. The applicstion contemplates the ersstion of & 250

foot dam, the use of 3,000 second feet of water, and the development




of 102,270 horsepower for slectro meiellurgy ani ’pdss-ible sale of surplus
to public utility companies. The estimated project coat is $8,000,000.
This project 1s commonly referred to &s the Ishi Pishi Falle project.

The following have protested all three applications:

Fisgh and Game Commission of the State of California
¥lamath River Paclkers Association
Roy B. Swigart, as Trustse for Propossd Klamath-Shasta
Valley Irrigatiou Distriet
Board of Trustess, City of Crescent City
Chamber of Commerce of Del Norte County
Board of 3upervisors of Del Norte Cowmty
Siskiyou County Pomona Grange No. 6.
Also, Appliocation Ko. 1890 hss besn Jointly protasied by
Milo Young and James Young.

Also, Application No. 2187 has been protested by Biward L.

Before ‘entering into & consideration of these proteats it
should be noted that the dam sites involved in Applications Numbers 1690
and 2187 are located in & National Forest amd owned by the Fedsral Govern~
ment. Hence the paassage of the Federal Power Commission Aot in 1920 made
1t necessary for the applicants to secure permits for use znd ococupancy
from the Federal Powsr Commission. Applicentione were thersfore filad with
said Commission and in May, 1921, two hearings were held befors said
Commission, one in Yreka and ons in Requa. Much testimony was taken at
these hearings and it was stipulated at the hearing before the Division
of Water Rights in November, 1923, that this testimony might be considersd
part of the record before thia Divisiom with the excaptfon of that testimony
relative to the interests of the Klamath Shesta Valley Irrigation Distriat.

The Federal Power Commission has msde no decision and takes

ths attitude that action by the Division of Water Rights should preceda
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its =mction.

The same protestants who appeared at the hearings bsfore
the Division of Waier Rights were represented at the Federal Power
Comnission hearings.

Coming now to a consideration of thg protests it is to
be observed that the only active protestants before the Division of
Water Rights are the Fish and (ame Commimsion and the Klamath River
Peckers Association and that the ermx of the whols CONLYoversy concerns
the ersction of high dams which it is olaimed will be impassable to the
f£ish and not the usa of water or the infringement of anyonets water
right.

The protest of Roy E. Swigart in behalf qf the Klamath-
Shasta Valley Irrigation District is no longer of any momsnt for the
reason that said projected irrigation scheme has been deolared not
feasible by the State Enginesr and the applications filed im its behglf
to dive-rt the waters of the Xlemath into Shasta Valley have been abandoned
and canceled. It wam upon these applications that the proteat was based, |

The protests of the Board of Trustees of the City of Crescemt
City, the Board of Supervisors of Del Norte County, snd the Chamber of
Commerce of Del Norte County are identisal in substance and are based upon
the idea that the proposed dams will destroy the fish. The resolutions
by sald bodies opposing the granting of pormits and thsir ground of protest
is fully coversed in the proteste of the Klamath River Paokers Association
and the Fish and Game Commission ard 3 dispositiocn of said proteosts

neceasarily disposes of any points raised by these bodies. It should
be noted, however, that said resolutions wers filed prior to the hearing

at Requa before the Federal Power Commission, that Mr. A. D. Les, Chairman
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of the Iish and Game Committee of the Chamber of Commerce of Del Horte

County, appearsd and volunteered a siatement and gave testimony &t the
Regua hearing and favored the development of these powsr projects, and
that no further representations have been made by sald Del Norte
organizations,

Als0, in this connection it is proper to note that the
Tureks Chember of Commerce filed & resolution of indoraememt of these
proposed developments with the Division of Water Rights, March 1, 1923,

A8 to the protest of Siskiyou County FPomons Grang.e Ho. &
it ia & ono page resolution in‘oppoaition to thees power developments.

It sdds no considerations 1n sddition to those urged by the Packers
Association and the Fish and Game Commisslon,

AB to the protest of Milo Young and James Young egainst
ipplication No, 1890, sald protest was filed in April, 1921, and although
duly notified of all proceedings taken sald parties have never made sn
appearanas in support of said protest o.r in any manner evinced any further
interest in the matter. As to the protest itself 1t ia very mesger, the
relative locetion of the dlversion points imvolved is nct stated and Just
how tha alleged injury will come sbout is not mede to appear. In & word
the protest is defsctive and the protestant has not assumed the burden
of proof which devoives upon each and every protestant. Furthermore, the
granting clause of each and every permit "subjeot to vested rights® affords
protaction to said protestant.

As to the protest of Edward L. Mann against Application Ho.
2187, protestant's letter of November 7, 1923, cloarly atates his ground

of protest. It is that he possesses mining claims which will lie within
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the reservoir created by the dam and that he uses watsr from Runnels
Craek to work thess elaima. fThe applicant will, of coursse, have to
obtain the right to flood the lands within the reservoir site but the
procgural of that right iz not a matter within the jurisdicetiom of this
office amd inasmch ac this office cannot authorize the flooding of
privately owned lands or even mineral claims and inasmaich as the procural
of that right will eliminate the injury to protestant, it dees not appear
that the protest is relevant. 4s to the right of use claimel in snd to
the waters of Iunnels Crsek, the protestant is in the position of an uppsr
and prior user and is sufficiently protected by the granting clause of
oach and every permit "subject to vested rights*.

It remains to consider the protests of the Fish and Game
Commission and the Klamath River Packers Asscoiation.

The Klamsth River Packers issociation maintzins s packing
rlant near the mouth of the Klamath River, it claims that the proposed dams
will prevent the passage of the salmon upstream to their spessming grounds.
The gsame contention is made by the Fish snd Game Commisgsion which maintsins
an egg taking station and hstchery at Kliamathon far above the damg, It is
8lso contemded that the small fry would be destroyed in passing dowm siream,

Hence the injury alleged will be a destruction of the salmon
run in the river with the conseguent uaslessuness of the paoking plant and
the egg taking station and hatchery.

In addition to the destruction of the run of salmom the Pish
sl Game Commission is concerned over the steslhsad itrout which also rum

up the river to spawm and the destructlon of which run is claimed as &

rasult of azny dams that msy be built,
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T™ess protestanta have vigorously presented their case,

have contemded that the damsg would be impassable, that fish lzdders
would be futile, that if the fish could be passed over the dams the
small £fry would be destroyed in dsscending through the turbinss snd
could not bte passed around the furbines and that the planting of fish
above or below the dams or the erection of a hatchary below the dems
would be of no avail.

In taking ootion upon these éppliaations it is the purposa
of the Division of Water Rights to act in accordance with law, JIf ths
statutez of this state govern the casa presented they must be adhered
to., In our judgment the Legislature has enscgied lawa which control this
very sltuation and make it the manifest duty of the Division of Water
Rights to issue thege applicants the permits which they seei.

In the first placq the Water Commission Act provides for

the appropriatibn to beneficial use of unspproprisated water. The applicants

have applied to sppropriate tc baneficial use unappropriated water and have

complied with the provisions of the Water Commission Act and the Rules and
Regulations of the Division of Water Righta,
In the second place, Ssction 636c snd 637 of the Penal Code

conterplate the ersctisn of a dam which msy prove an impasseable barrier

to fish, In thoss sections the Legislature has pluinly specified sltarnatives

which may be adopted "whensever in the opinion of ths State Pieh and Game
Comminsion it shall be impractiocablae becaume of the heighi of any dam or

other artifigial obstruction or other conditions, to counstruct a flshway

over or around said dam or other artificial cbstruction.® 3aid alternatives

are to require the erection and ejuipment of a fish hatchery or o regquirs
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the planting of fish. A power of ragulation is conferrad not a power

to prohibit. Ko other alternative is given and the Pish end (ame Commission
is not autﬁorized to proaibit any dam if in its Jjudgment said alternatives
are insufficient. Having specified and enumerated the alternatives the
doctirine "expressioc unius est exclusio alterius® (express mention and
impliad exzclusion) applias.

An alleged interfersnce with fish by means of high end im-
passable dams is the basis of demisl urged upon the Division of Water
Rights but nowhers in the Constitution or in the statutes or in the de-
cisions of the couris of this state has it ever been established, to our
kmowledge,that the erection of dams to make 2 benaficial use of unappro-
priated woter may be pronibited it they interfere with the passage of fish
nor have protestants clted any such decision, statuts or conetitutionsl
provision. Instead we find that the legislature has expressed itsslf as
above stated and upon that statement of the legislaturs we are led to
conclude that dam construction is permissable in so far as fish inierference
ie concerned btut is subject to the provisions of Soctions 636¢ and 637 and
that the enforcement of these ssctions rests with the Fish and Game Com-
misgsion.

It but remains to consider two very techniocal and immsterial
points raised by the Fish and Geme Commission, to wit, that am application
te appropriste is non-assignable zml that the waier aspplied for is already
appropriated under notice of appropriation posted by Carl and Framk Langford
in 1906 and wnder & certificate which was issued in August, 1923 to the
Electro letals Compeny by the Division of water Rights upon application

mder 3ection 12 of the Water Commigsion Agt.




As to the contention that an application to appropriste is
non-aasignable, we call attention to Section 17 of the Water Commission
Act wherein it is stated that an application shall give a priority of
right as of the date of filing and also to Section 655 of the Civil Code.

As to the contention that thers is no unappropriated water,
that contention is based upon the assumption that the Electro Metals
Company @lready possesscs & valid water right to use 3,000 second feet
at Ishi Pishi Falls by virtus of a right iritisted in 1908 mad &oquired
by 1t., But no harm is apparent if such should be the ocase, for spplicant
21387 is the Eleotro-Metals Compsny and there is no conflioct of claimants
ovar ary use at Jshi Pishl Palls. It is l#rgsly &8 & matter of precau-
tion that Appliocation 2167 has been made and in this connection witness
the froquanoy with which successive notices of appropriation have boen
posted in years past by the same parties for the same watsr. Furthsrmore,
this contention is obviously futile as against Applications 1890 and 1847
as there is nothing to prevent the use of waisr released at Ishi Pishi
Falls and allowed to flow down to power developmenta below.

Ae to the gertificate 1ssued the Elsctro-Metals Company
under Seotion 12 of the Water Comnission Act, it may be pertinent to osll
attention to the recent opinion of Mr. Justice Hart in the case 0of De-
partment of Public Works vs. Superior Court, 43 galifornisa &ppellaio
Decisions 828, wherein the issuance of this very certificate was involved.

OBDER

Applications 1647, 16890 and 2187 for permits to appropriate

water having been filed as above stated, protesta and answers having been

received, hearings having besn held as provided by law, briaefs having bean
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submitted, and the Division of Water Rights now being fully informed in
the premises and baing of opinion that there 1is ample unappropristed
water availasble to supply sald applicants and that the protests are in-
aufficlent for the reasons a‘l‘:ove atatoed:

IT I3 HEREBY ORDERED, that said applications be approved

ard that permits be granted said applicants subject to such of the

usual terms and conditions as may Dbe aprropriate.

Dated at Sacramento, this 20th dey of April, 1924.

E
o
Aoting Chief of Division Wﬁﬁ:ﬂ 2ights
. Department of Public Wori

State of Californis. °




