BEPORE THE DIVISION CF WATER RIGHES A
DEPARTMENT OF PUBLIC WORES L
STATE OF CALIFPCRNIA
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IN THE MATTER OO APPLICATION NUMBER 92 OF THE PABADISE
IRRIGATION DISTRICT 70 APFROPRIATS FRGM LITTLRE EUTTRB

CREER, TRIBUFARY OF BUTTE OREEK IN BUTTE COUBTY, POR

AGRICULTURAL PURPOSES AYD IN THR WATPZR OF

HUNEER 2994 AXD NUMEER 5437 OF THR PARADISE . IRRIGATION

DISTRICT TO APPROPRIAT % PROM THE WST BEANCH CP !

NOREE FORK OF THE FBATHER SIVER (N BUTTE COUMFY FOR
AGRICULTURAL PURPOSES

o000

DECISION X0, 92 « 28943437 D__ 53
Decided June 2, 1925

APPEAEANCES AT HEARING HELD Mngust 20, 1924

FOR APPLICARY Reymond A, Leonsrd

4, J. Lioyd

POR PROTSSTANT Paclific Gas & Electric Co., P. M. Downing
¥OR PROTESTANT Oro Electric Corporatiocm P. M. Domuing

BIAMIREE Bdward Hyatt, Jr,, deting Chief of Division of

Water Rights
Johm G, Feles, Lssisztant Hydraulie Englimey

QELIEI0K

Thess throe applications, together with spplication Namber

476, rermit 271 are units of a single enterprise for the irrigation of

8 gross area of 11,100 aeres of land included within the toundaries

of the raradise Irrigation District,

The main features of ths four appliocations are ss follows:

Avplication Humber 476, Permit 271 being included in this disecussion

£or tho reason above mentlonsd.
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Apnlication pumber 92 was filed July I1, 1915. it proposes

an eppropristion of 5,600 aors feet per snmum of the waters of Little
Bztte Creek for agrioumltural purposes by mezns of stOrage. Lt W3 IO~
tested by the Qro clectrie Corporation and J, W, Browning,

Applicatiop Number 476 was filed September 21, 1916, aznd
approved say 3, 1917, under Permit Namber 271 for an appropristion of
9,500 acre feet per anmum of the waters of Little Buite Creek, for
agrienitural purpoxes by mesns of storage.

dpplication Mumber 2834 was filed June 21, 1922, It pro-
poses an appropriation of 3,000 acre feet per anmm ¢f the waters of
the West Bronch of the Rorth Pork of the Peather River for agricultural
purposes by means of storage. It was protested dy the Pacific Gas mmd
Blectric Company snd J. ¥W. Brownirng.

Appligetion Namber 3437 was filed May 23, 1928, It propmes
an appropriation of 50 cubic feet per second from netural fiow ani
5,000 acre feet per anmam by mesns of storage, of the waters of the
West Braach of the North Fork of the Feather River, both for agricultural
purposes. It was protested by the Pacific Gas amd Electric Conpany, by
the Hatomas Company of California end by J.» W. Browming.

These severa]l applications were completed in ascordance with
the Water Commission Act and the requirements of the Riules and RBegulations
of the Division of Water Rights, and being protested were set for a publie
kearing at 707 Forum Bullding, Sacramento, at 190:00 a.m. on dugast 20, 1924,

Of this hearing, applicant and protestents were duly notified.
Fo appearances wsre made on behalf of the Natomas Company of Californis,
J. W. Browning was not represented at the hearing but through his attormey,
Mr. Butledge, filed a Notice of Appearance and Statemsnt of Grounds of

Protest with the Division of Water Rights in the form of a legal brief

oa August 18, 1924,
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At the hearing it was brought out clearly that the main
thing to be determined was, wnether or not unoppropriated water was
available in sufficient guantity to ;ustify the approval of the appli-
oations and it was agreed that aartaln engineering data should be sub-
mitted by the Pacific Gas and Zleotric Scmpany to be reviewed by lir.
Xorris, engineer for the Paradise Irrigation Distriat.

The protest of the Cro Electric Corpueration, sgalnst the
approval of application .umber 92 was filed February 10, 191&é. It is
based upcn a claim of ownership of the iewerson Diteh, the intake of
whish 1s in Scetlon 27, T 23 3, 2 3 £, i.D.%. & M. and that the water
whish is itaken into this ditch is carried down to the Kunkle Reservolr
in Section 31, T 22 i, R 4 £, uU.D.B., & L. and 18 used for generating
| elsctricity for public distribution, end for supplying the publ iz with
water for irrigation purposes, and for somestic and municelipal uze and
that the vrovesed diversion under Applisation 92 will naturally con-~
flict with the right of the company.

Since the f1ling of the protest, the Pacifioc Gas and
Biestris Company purohased the properties of the Oro Zleatrio Corpora~
tion and by an agreemant with the Pacific (as and Elaetric.campany
dated april 13, 1917 the Paradiee Irrigation District agquired the
daghdliz Site, the water rights of the Pacific Gas and Blectiric Company
on Little 3utte Ireek and part of Cherokee Ditch. Thls agreement gvie
dently eliminates the protest made by the Uro Kieotric Jorporaticn.

Je We Srowning filed a protest against gpplieation Hum-
ber 92 under date of April 1%, 1924. FHe rlleges that he is the owner
of over 5,000 acres berdering upon Butte Creek below the point of in-
tended diversien in Townships 17 and 18 North, Range 1 Zast, M.D.B. & i

and intends to use the water of Big Butte Creek for the Irrigation of
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same, that protestants right 1s based upon prior appropriations and
the beneficial use of watar and upon the ownership of land riparian

to Dutte Creek, that protestant has used the water from Butte Creek
Guring each of the seasons of 1914 to 1$20 inelusive for irrigation
purposes, that protestant and his grantors and predecessors in inter-
sat have owned and oceupled the above deseribed land for more tlhan
ten years prior to the £1ling of this application and have used the
watar of Butte Creek for irrigation, stock watering and domestic pur-
poses during this period, that as a riparian owner he is entitléd to
have the water flow of Butte Creek down the channel of szid oreek and
of its various waterways and to pass through, by and over said land
subject only to the right of lands riparian to the oreek sbove his
lands, to make a ressonable use of the waters of the (reek; that the
. proposed diversion will interfere with and prevent the flow thereof

to the lands of the protestant and will prevent his use of the water,
that protestant has an appropriative right to Butte Cresk waters, by virtue
of aprropriation initiated in 1903 through the diversicn of 15 cuble
feet of water per sscond at or near the center of the NE} of Section
17, T 18 ¥, 1 Z, & D.3. & J and sontinuous diversion and beneficial
use of the water from that time to the present. That the use of the
water as spplied for would diminish the natural flow of water In Butte
Greek Lo the injury cf the protesitant,

In the brief filed by Mr. Browning in lieu of his sppear-
ance at the hearing he alsc states that by virtue of a Decree of Court
in an action brought in the County of Sutter the protestant was granted
£/108 ths. of the natural flow of the water of Butte Creek and 24/108 ths.

. were required to be left in the stream to pass the protestants lands for

the us? of other riparian owners lower on the Creek, the remainder of the
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flow belng assipned to riparian lands sbove, that in later years, the
flow in Jutte Jreek has been gugmented by drainapge water from rice
fields and the augmented flow was assigned to the riparian owmers by
this deoree In the same proportion as above.

“hat the amount of the natural flow during the summer seg-
son was determined in this astion to average about 108 sscond feet ,
That the share of the natural flow which had been assigned to protestant
is wholly insuffisient for the proper irrigation of his lsnds, &ll of
the same, which the upper riparian owners were entitled to, having been
habituslly approvriated and used together witih the water from the rice
flelds and that if the appliocation was spproved the waters of Sutte Creek
which would reach prctestants lands would be still further diminished
and to that oxtent his rights would be injured.

The Paradise Irrigation District in answer %o the protest
of Jr. Browning stste that although the use of the waters of 3Sutte Jpeek
by the protestant is unknown to them, the epplicant does not expect to
be granted the rigkt to use waters which are put to benaficial use by
reason of prior appropriation or by the ownership of land riparian to
Butte vreek, upon which water is applied during the vesr 1924 in acoord-
ance with the laws of the 3State of TaTifornia, The applisant denies
the right of ths protestant, provided that é?%%%éizgz can maks beneficial
use of tne waters, to have the waters of Butte Uresk flowing dowam the
channel of the creek and of its variocus waterways and to pass through,
by, and over the lands owned by protestant but appiiocant admits the right
of protestant t¢ make & reasonable use of the water. Appllcant denies

that the aprropriation of the water propcsed by them will interfere with

and prevent the flow to the protestants lands and that the right of the

protestant will be violated. Appiloant denles that the water applied for

)
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il)l diminish the natural flow of water in “ulte Sreek to such an extent

that protectant will be injured and asks that the application be granted
subject to the vested rights of the protestant.

Jurling wvuly 1922, a fleld investigatlion wasz rade by Enginesr
Hy s Stafford of the Jlvision of vater Zights ln conneotion with appli-
cation sumber 2575 for the approprlation of water from Zutte Creek.

It is not nhecesgary to repeat those vortions of ir. Staffcrd's
report that are apgplicable to thls case but sufflicient avidence was pre-
sented at that time to enable ihe conclusion to be made that, during the
proposed perlod of dlversion u.der application umber 92 which is from Novem-
ber first te May firat of each sesson, there is a sufficient ampwmt of un-
appropriated water during a normal year tc satisfy the request of the ap-
plicant without injury to the protestant, and since under applisations
dumber 2894 and sumber 3437, the applicant intends tc augment the supply
trom . ittle utte Jresk during seasons in which there may be a deficiency
of water in Little Butte Creek by diverting wataer into Little Sutte Ureek
from the st dranch of the Horth <ork of the Jeather River through the
snow (anal there does not aprear to be any reason why appliocation Iumber
82 should not be approved.

ihe protest of J. %, 3rowning filed under date of Jsmuary 12,
1923 egainst applications ‘umber 92, Jumber 2894 and Nurber 3437 is ap-
pliocable tc and evidently meant for application Jumber 92 only. It thére-
fore will not be considered in the discussion of the protests against ap-
plication Iumber 2894 and 3437, as it does not appear that diversions
under these two applications could in any way injure the rrotestant.

“he protest of the Satomas Company of Jalifornia agninst the
aporoval of applization Jumber 3437 was filed December 1, 1923. The pro-

tesiant Compsny alleges that any new diversion cf the waters tributary to

the Sacraments Rlver above the siversion points of the protestant will
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deprive the Company of the use of water to which it 1s entitled inssmuch

as the protestant is obligated not to take all the waters of the Sacra~
mento River at its points of diversion but to allow certain waters to
rass on to prior and lower aprropriaters, that during summer months of
the last three years there has been a shortage of water applicable for.
use by the rrotestant Company under permits issued to them by the Divi-
sion of .ater _ights.

The Paradise Irrigation Company answering the protest, does
not dispvite the rights of the Jompany to certain waters and acknowledges
thelr prior right but allege that during certain_aeasana of the year, in
fact all of the meascns of some years, there is more than the amownt of
water that Is now being used, and thst it is this partioular water that
appllicant desires and asks that their application be approved subject to
vuch vested rights as the Yatomas Company cof California may nave.

-he aggregate amount of water whlch has been vermitted for
use of the Jatomae Jompany of California is 365 21/40 oublc feet per
sscond of direet diversion for use between «<ay first to Cotober first
of each seascn.

A8 szny spplication is apyroved by the Division of water
iights subject to vested rights and since it ig evident that during a
year of ncrmal flow there is sufficient water in the Jagramento River
to satisfy the needa of fhe ~atomas Company of California, there is
apparently no reason for the consideration of ths protest especially
Since the protestant Jompany failed to apuear at the msaring and having
failed to submit evidence in confirmation of their allegation they have

failed to swpport the burden of proof appropriate to a wwrving party.
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In the interests cf the welfara of the sntire State which
is dependent upon sgricuitural resources for its prosperity it is of
theutmest Importance that as much of the available water as possaible
snould e put to bensficial use and if appropriatione were limited to
water available only during sessons of drought, much of the water upon
which the zgricultural interests are dependent would flow to the sea
and be wasted,

| “ne vrotest of the Paoific Gas and Zleotric Company agsinst

the apyroval of applications Humber 2894 and ;jumber 3437 was filed on
Gatober 25, 1923.

The protestant Jompany, basing its elaim on rlghts of pur-
chase, a'propriation and beneficisl use, allege that they are entitled
te all of the waters naturally flowing in the “est Branch of the Nerth
fork of the seather :iver up to ¢5 oubic feet per secord at the protestgmds
diverting dam in said river where said river orosses Seetion 20, T 23 1,
R4 E, isbeBs & U and 110 cubie feet per seoond at protesian divertin@k
dam in sald river vhere said river crosses section 16, 7 24 N, R ¢ B,
siefdeBa & Lo Jhat on rebruary §, 1922 and orior torthe £iling of applica-~
tion .usber 28%4 and 3437 by the Paradise Irrigation Distriot, the protes-
vanl 2iled application lumber 2752 and application Number 2755 asking for
vermite authorizing it to aprropriate flood waters of the west Branah of
the Horth rork of the Feather :liver at polnts above the applicants pro-
vesed voints of diversion. 1hat there is not ordinarily snough water
flowing insaid Lest sranch of the Lorth rork of the Feather 'iver at
either of protestams divercion dams to supply the respeative requlre
ments and right of the protestemtand if the applications of the Paradise
Irrigation Company were aprroved there would be little if any natural
flow Jeft in the .est irandh, even during flood periods, thereby deypriving

them of water to which they are entitled.
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In auswering the above protest of the Proific Gas and
Elsctrie Jompany, the applicant states that he is olalming no water
used by the protestant for more than 40 years last past, inoluding
the water which protestant has been using for the develcpment of power.
Applicant denies that protestants rights under the filing of applica~
tion Wumber 2735 and application Number 2752 are prlor tc any right
wnich may acoerue to appllcant as applicant desires to use the waters
herein mentioned for irrigation purposes, and that in acoordance with
the lawe of the State, irrigaticn 18 a preater end nigher use for water
than power development., Appiicant zlleges that there is sufficient water
in the Vest ZFranch of the Feather liver during certain periocds of the
year and durlng certain seasons of all of the yaar to supply the require-
ments of both appllicant ard protestant, and denies that protestant will
be deprived of any waters to which it is entitlad.

Befere consldering the nrotegst of the Pasific Gas and Blectric
Company a short discusslon is necessary regarding the relation of the
varlious applleations of the Paradise Irrigationkéggésggfand the intended
use of the waters by the sistrict.

The Faradlse Irrigation District was organized by the approval
of the Zoard of Supervisors of Butte Uounty cn lMaroh 20, 1916. It in-
cludes 11,200 gcres of land of which 9,500 zares are coneidered tillable.
Yne net duty of water upon which the district estimates its neseds 1s 1.5
acre feet but vroposee if possible to restrict the use to 1.0 asre foos.

Under application Iumber 92 it is proposed to divert to storage
in Princess Reserveir on Little Butte lreek 6,600 acra feet ner annuam,
bvetwsen November first and gy first of each season. The water stored
in Princess Reservoir will flow dowa the natural channel of Little Butte

creek snd be rediverted there at the hag#Rlia Dam, thence through two and

a nalf ailes of canal $o the pipe distribution system of the district.




The ecapacity of the Princess Reservoir is 2238 acre feet,

Anpiication Ruwmber 476, Permit 271 diverts 9,500 zcre

feet per annum from Little “utte Jreek at the Jagglia dam to storege
in the ﬁaggklia Reservolr the oo, 2ity of which is now 3353 acre feet
bat vhich it is inteaded to increase to s capagity of 3500 aare feet,

In crder to be assured of sufficient water in dry years
to £111 any storage on Little bSutte Jreek, Applications 2894 and 3437
were filed proposing to divert water from the Weat Branch of the Earth
~York of the Feather liver, tc be garried through the 3now Ganazl and
emptled into ¥anaka Uresk from whioh it will be rediverted to atorage
in the Princess and [lag@lia Reservoirs.

Under Applicstion lumber 2894 it is rroposed to divert to
storage 5000 gcre feet from the West Branch of the North Fork of ths
Feather “iver at a maximun rate of 50 gubis feat pser second from about
september tifteenth to vune thirtiesth of eash Year.

Under spplication Jumber 3437 it is rroposed to divert to
sterage 5000 acre fest from the West Branch of the lorth fork of the
feather liver al a maximum rate of 50 subic feet rer secornd from about
Yeptesmber fifteenth to June thirtleth of aaoh seascn and 50 ocuble fest
per second of direct flow from abeut Zay first to November first of
e80h season.

It is against these two applicat lons that the protest of
the Paeclfie Gas and Zlactric Sompzny is directed,

“hore are no measurements of run-off from the watersheds
abocve the pronosed point of diversion, available except those made by

the racific Gas and Zlectric wvompany but from this source of informa-

tion it is evident that there is little or no surplus water avalilable
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for appropriation in tha west Bromch of the Worth Fork of the FeathsT
River during ihe months of July to Jamary inclagive 0f & normal year,
vut that the proposed divsrsions could be mads without interference .
with the Company's rights from February % June inclusive. {See letter
¢rom Pacific Gas & Blectric Company dated October 3, 1924). Por instence
in the season of 1921 - 22 which msy be consldered as aﬁnormal BEA301,
there vwas 31,960 acre feot svallable at the Snow Head Dam sccording to
the records of the Pacific Gas and Blectric Company. Of this amount
the Company oonsiders that the Paradise lrrigation vistrict will be
sble t0 divert only a small amount on account of snow conditions but
it would appsar justifiable that the Listrict Dbe given a chance to
divert for agricultural use a certain amount of these waters which
would otherwise be wastede

Prom data presented by the engimeers of the applicant and
protestant there is an insafficlent supply from Butte Oreek to fill
the Magalis and Princess Reservoirs to their full capacity during a
period of drought and it is therefore nucessary that the Pistrict
acquire a supplemental supply from some other source.

Thet this additlonal supply may be obtained from the West
Branch of the North Fork of the Feather River during psriods of ine
gufficient runoff from the Little Butte Creek watershed is svident from
the roport of the applicant's enginser and dats submitted by the racifie
Gas and Blsctric Company.

Mr. Forrls in his report of May 28, 1923, shows that, auring the

ssgaon of 1919 « 20, which ne considers to be b68% of normal, thers was

an avallable supply of btat 4,590 scre feet from Little Butte Cresk,




Considering the duty of water as only 1.0 mcre foot per anmay the

total amount required for the district's neesds wouid hava been 9,500
acre feet or about twice the available supply from this source, snd
2 supplementary supply of from 4,900 to 9,660 acre feet would have
besn necessary dependiing upon whether the duty was 1.0 or 1,5 acre feet
per anmum per acre.

In an analysis of the stroam flow of the west Branck of the
North Fork of the reather River, submitted by the engineers of the
Pacific Gas and Elestric Company under date of Ustober 3, 1924, it
is siown that during this same eesson 1919 - 20, thare was en svailable
supply of 9,240 acre feet over and above ths amount which was claimed by
the Pacific Gas snd Klsotric Company, the amount claimed by the Compeny,
including 1ts proposed storage at Hound Valley and Phildbrook sitss under
Applications Numbers 2752 and 2755, which have since been spproved by the
Division of Water aightse

lhe season of diversion to storage named in Applicztion Namber
2894 as originally riled was "betwesn Jeptember 15th and May 1st of
each season" but was later amended to "batwasen September 15th and
June 30th of sack seasou.™

It is a well established practice with the uivislion to refuse to
allow en application to be amended by increasing the period of diversion
originally named therein and therefore it would appear proper to restrict

the period of diversion named in any permit that may be issuad om this

application to the period named within the original spplication,




it would salso appear that ths pericd of diversion named
in 4pplication Kumber 2894 should be further restricted by beginning
the season of diversion on about rebruary st as prior to this time
during @& normal year there would prodbably be no storage available
without interfering with the prior rights of the Pacific waes aml
Eleotric Gomp;n;y. the resulting period of diversion if these corrasctioms
are aade would be "betwsen rebruary last and ¥ay lat of each
seaaon®,

In order that the prior rights of the Pacific gas and Elegtric
Company be protected, it would also appear aivisable to amend Applioation
Bumber 5437 so that the period of diversion to storage named therein
should bs from "about rebruary lst to about June 50th of sach sgaaon®
sand that tie period of direct diversion nased in Application Humber 3437
siaould be smended to "from way let to Jume 20th of each season, for
the resson that during the remainder of the poriod stated in the appli-
cation it appears that there is not sufficlent water for the needs of
both the Company aud the District.

Application Number 92 has been amended by reducing the smount
of diversicn to storsge named therein to 4148 scre feet per. &nrme: ,
in accordance with a letter by Hr. Norris, engineer for the 2pplicant,
dated April 2z, 1925, which states that this smount should be sufficient
for the distrigt's nooedas.

43 the proposed supply from the west Branch of the Horth york
Of the ¥eathar aiver is to supplement a deficient gupply from Little
. Butte Cresk only, and 85 the total amount of water naped inm the four

applications 1s vastly in excess of the storage capacity of Magalia sni

T
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Princess reserv.irs it appears advisable that a clsuse be inserted in
any permits which may be issued om Application Nambers 2894 gnd 3497,
limiting ths amount of water thersunder together with the storsge under
Applications Numbers 92 and 478 to 13,848 acre feat per ammm, which is
the maximum estimetod amount of watsr which could be stored in Magalia
and Frincess Heaservolrs during eay one yoar, allowing & certain amount
0f replsnishment.

it should be noted that according to informstion given in
the Listrict's applications that thers is already & supply available
to the Distriet of 50 cubic fest Per second frow uLittle Butte Creek threggh
the XNicksrson uiteh acquired by purchase from the Pacifia Gas and sleotrie
Company,

Y2D8R

Applications Numbers 92, 2894 and 3437 for permits to appro-
priate wator having been filed with the Division of water Hights, as
above statsad, protests having besn filed, a publie heering having been
held and the uivisicn of wWatar nights now being fully inforued in the
bremisss,

A2 19 HEREBY OBDERED tkat the said application No., 92 be
approved, subject to the uszal terms and conditionse
That Application No. 2894 be approved, subjeot to the usual

terms snd conditions except that the diversicn ssason be limited to the
rericd from about February lat to about May 1st of sach s6d=0n, ard
further that total diversions to storgge thereunder together with those
under permits issued on Applications Mumbers 92 and 476 shall not exceed

13,648 acro faet Per anmim,




That the period of direct diversion naced i Applisation

¥uszbsr 3437 be limited to ®"from about May lat to about June 30th of
each season® and that the pericd of diveraion to storage be limited to
wfrom about February lst to sbout June 30th of each season™, and that
the zpplication be otherwise approved subjact to the ususl terms and
conditions and that total diversions to storage t&rmur with those
under psrmits on Appliecations 92, 476 and 2894 shall not excesd 13.648
acre feet per anmum,

Dated at Sacramento, California, this __2nd dey of

Juna , 1925,

STATS OP CALIPORNIA

WE3sHA
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