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For ippliesnty James D.Fairehild,ittorsey ot Lew
For Protestant; =~ -~ ~  Gsorge Tebbe, Attornsy at Law.
Examiner: N o Edward Eyztt, Jr.,

: Chief of Division of Water Rizhta.
In Attendance:
Gordon Zgnder, Hydranile Zxginssr,
PDirision of Jater Rishis.

000

{n June 25, 1922, 7. D. Iuks filed applicztion ¥a, 29&4 for a
“permit o aprropriats 160 cutic feet per secord of ihe'un;pprupriaiad
waterg of drasta River, ard 40 cublie fest per sescond of the unappropristed
waters of Parks Cresk, during the pefioﬁ tetwaen ~prll lst and Septerber
30th of ench year, and in additiom £0,000 acre fost ver osomum of thy flood
“waters of the two cources, 0 bs collscted at any time durirs the wear and

stored In a ressrveir on what is knewn as tha "radoworth Ronch, the




sntire amoumt of water sought to e appropriated to be used for

ths irragatian o 25 #0030 peras of land now situated within the ﬁsnra-

- diversion of the combinsd water suprply froz Shasta River znd Parks

gug Irrigasion Eiatrict.

- The project contasplated the divsrsion of ths waters of

Shasta Eiver into Sarks Creex above ths proposed rnsa“vnir, and the

Gresk at thw-prnposed reservair site throuzh 2 main ganal about 30

- miles in lensth, extending to the lands %0 be irrizatsed. Dus to
g 3 o

be utillized by sa irrigation districs to e formed in Shasta Valley
he was unable to rlaca 1t in definite form pending the formasion of

guch district and the moxcing of preéliminary surveys, water supply

dtudles, stc. Ho was, thercfore, allowed six months frox ihe date of .

filing of tha application within which to submlt the required maps
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ard to parfec
untdl July 1, 1924, and until January 1, 1925.

At the time of filivg of the spplisszticon, the arsa té e
irrigated wos included within the toundaries of the Elomathelhasta
Irrigation District, which was conducting a study of tre vossibility
of sscuring a water supply from Hlarath River. Sush & water supply

pro?ad fnfeasivle, however, and the Klamath-Shasts Irrigsilen District




Pollowing an adverse report by the United Stsies Reclamation

" Service as w tue feasibility of the Klansth-Shasta Irrigation District,
| @. ¥, Dwinnell filed Applications Fubers 354 and 3535 as trastee.

These spplications covered respsctively 150 cuble feet per zecond

direci: diversion, and 60,000 acre fest per s storase from Snsste |

- River, and 150 cubic feet per sacond dirsct diversion and 15,000
acra feet per anmnmam storage from FParks ‘Qreek, said waters to be
used for the irrigaticn of mproximately the _satae area 88 st
‘proposed uncer Application Number 2304.. The Dwinnell project con-
.templatad the diversion of water from Parks Creex to Shasta River,

and the storsge of the combined supply £rom the two sources in

@ ragervoir to be located on Shasta Rivars

7 A pmaller gistrict than the Wlamath-Shaste being in
contemplation, waich éistrict might utilize shs waters applied
for in the spove mentionsd spplications, all tnres of said appii-
cations wore extended from tima to sime, 1t then beczme apparant
to applicant Duxe that nis spplication would nos ba utillzed by

the contemplatsd district mmd that tiers wonld be no lands avaiiavle

to him for ais original projoct. Atceordingly on Decomber 29, 1324,
& requosi was received from ir, Duke %0 smend his Application
Yamber 2504 so 25 tp eliminate gnasts River &s a sources, to reauce

the mmount of water spplied for &9 850 zmere feet per anmum, O

‘move the proposed point of aiversion on rFarks Oreek about four




miies urs*'ﬁam, to cavar a new anﬁ mach smallsr reservoir site

'situated or 3 tributary of Parks Creek, and 10 changs ths'pla:a of

uses and reaﬁce tha orod ta e irrig sated to 2, lﬁG anras sltuated vithin

the original pagayrroir alte, Maps sh:wtng'thaimadified project ware

submitsed and she amended applica ion wa *fauted‘ _

The smended a2pplicstion wes duly.advertisEd and & protest
.against the szme was filed by G We Dwinnsll, as_trustae'fcr'thé-prc-:
pusei'ﬁantague'Irrigatian Qistrint.'

The application was set for public heering in hs ﬁifg Hall

at Yrokd, ‘galifornia, &% 9:00 L., on June 11, 1925, of which hearind

the applicant and protestsnt were &ulg no»1f1ed.

"

Te nearing was held &t the time and nlaca gspecifisd in. the -

=

notice, Chisf of Division Zaw ard Hyatt, Jr., presiding. Hydraulie

Mnginser Gordon Zandsr sttended as a reprosentative of ihe Tivision of

Water Rights, James Do Poirshild, attorney &t 13w, grmeared Tor the
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na protestant.

=

srplicant, and Jecrse Tabbe, atiorney, appesrsd for

A% the hacoring, aftar 2 genaral stotemsnt of the history of.

projects by Sngineer Zander, the Ezaminer-stataﬁ'thﬁt tnere wers three

oints uron which he desired tastimeny, as follows:

- -

{1} The existence or non-existencs of unsppropriated water.

{2} Thue propristy of the smendments which had been made 0
the applicatlon.

(5) The feasibility of the smended projedt.

" yp, Fred B. Jadsworth, witness for the avnlicant, testificd that
. L] gy L ]

Yy

thers wag & large 1&& tity of unayprﬂpriate& melood water® in Parks

Creok which flcwed yrast the pronosed woint of di?ars*ﬁn during tha winter




months of éach'yaar. 'Dra”ﬁ._ﬂ‘ Irrincell, ;rntGSténti sdoitted thait

" the enginesars for tha.Eontague'lrrigatinn'District had'iatenmineﬁ'__

that there was a conal ue*able amount of unanﬁrop.,atsa water in Parcs

Crogi dar-uc the winter montks of sach vear whiak would be awvaillzble

for the Districi's su bse“"ent Arplication ITo. 3558. He testified, fur-
oo

'thar, that the eﬁginaars for the District estimated that if an-

during'fhe past nire years, it would have intsrfa;ea with the nreposed

water sup;¢; for the District during at lsast tiree years of thosa -

years. The testimomy uf Both witnesses as to the ex*suenca of un-

in Tabls 37 of the "Zeport on Fater Supply and Use of Tater from Shasta
River znd Tributarias™, prepared by the Division of Water Rights in the -

Sheste River adjudicasion proceedinss

Very little test simony was given £t the hearing &8 to the -

‘at the z2omelusicn of the hearing the atto“negs for the applicant ond aro-

testant were requestsi to submit brisfs covering this point.

Ghanges comvarable to thoss now challenged have bsen fraqﬁeﬁtly
approved by the courss.  From first to last the Californis cases rapeat-
edly lﬁy.iﬁ?ﬁ the rules thai changss in polint of giversion, place of use,
gnd purooss Ly shara¢ter of use mey Do made if the quanﬁiﬁg of watsr used
ve not inorsased, and If the rights-of others ﬁe not thersby infringsd.

The cz2583 80 holdicg sre num_prous and.suffica 1t to citn & féw in the

order of thelr ourranga:




Kaeris v.  Bicknall, 7 Cal. 261

Kidé w. Laird, 15 Cal. 151, 181

Davis w. Gales, 32 C2l. 28 -
Ranellt +w. Irish, 95 Cal. 214

- Jzgabs w.  Lorenz, 9B Cal. 332
Hargreve <¥. woox, 103 Sal. 72 . _
Samtn Poulz Uater Works v. reralta, 113 Cale 28
Smith w. Gorsil, 115 Cal. 287 . -

Ssn Luis Water Co. v¥. GLSstreda, 117 Czl. 168 -
Byers v. Colonial Irrization Co., 134 Cal. 833
Clty of Jan Bemnardino w. City of Alversice, 136 Cal. 7

Other authorities mizht be multiplied tut we will only refer to the

following:
'§gpa# Cresk Irricttion District ve durers [Ore. ), 214 Paé.ésgg

Mowle w, Salt Loke City {Ttza), 167 Pace 6603

Iromstone Ditoh So.  ¥e  Ashenfelter (Colo.}, 140 Pac. 177:

- 2 Kinney, Snd Zdition, Chapter 483 and 1 #isl, 3rd Editiom, Chapter Z2.

agtor and yurpess of use are not elemsnis of the right itzalf but mers

L,

insidents in its exarcise or mods of enjoyment. Ihe basle and immmtable

glemant of = water right 2s evidenced from these authoritles is = given -

cuantity of cerisin water, whereas mode, mannsr, 2nd Purpose or character

of enjoyment ars incidsntel =md changeable. Where tsken, whence teaken,
how taken, for what taken, 17 beneficial, iz fmmzterial in so far as the

‘maintenznes of ths old risht snd ite priority is doncernsd, providai,

of coursae, that it 1z the some water in point of identdly. As atated{%o;

e

o
iy

§p the recont cass of City of San Sermordiino v, Sity Riversida,

. BUpTS:




185y _'3aven Tawos BaSs S04 Ve Wew Doyeland e3ce S0e. {Colol] 90 Face

‘v, Parns, 188 Cal. 585,600 In Smith v

wype reasons for the right to m;ka the above
ghanges ara that, by his teiring ond voting water
to & beraficial usd, tha approprlazar nea aocgquired
the right to 5zi9 t“S cusniisy whica he nanez;c al;y'
nses, 23 agaio ; ;
the souros,
Hgo, tng onals
Arem i3 2 neges

- As previcusly statod the cases bsgaring upon & ghenge in time

‘or sedsom of diversion support the reason for ths rule of charge as

dedugsd for they smphasize the identity of the water as of raramount

concora. We refer to 2 Kinney on Wetsr Rights, 2nd Biitiom, 1520, 1521,

and to Cache La Toudrs Ies, Sa. . Uatsr Supply & SLorans 00ey {Coia;]

53 pac, 331; Colotado ete. Co, v. larimer 9bos Ga., [Colo.) 58 Pac

485+ Clsary w. zoniels {Usan), 167 Pac. 820; Smith ve O'Bora, 43

e —

Cal, 3713 [Hatford 7. Zys, 182 Cal. 147, 159, 180;  and AXmSErons

O'Uara, SULIL, 1t was said:

"tAn a?rlcul+uriet miznt sprropricte the waters
of & strsam for jprigstion during the dry seasQiy
snd & miner mizht appropris e sham for iz garpi3eld
Guring the remdinder ct the year. «nd 80 D&Y several
persons appropriate tne walers Sar nse durinpg any ' _
different Taripds. Thers is Mo diffarencs In ] rin— _ o

ciple betwesn APproprs iators of woters, Hsa

timg, and those mecsured by volurma.”

In Armshirong  Te  Parus, SULIS i% wes 2aid, aiter reviewing

i

authoritiss and gquoting yred Tenddh v, DYHara, SUpTE

ni¢ iz clecr, then, that 3 right may e gain
nuse water for sertain rericds of time &8 W6 1 a8
certain amcunis measured by volums or by rlow.

As applisd to the ~cass under consideration thess authoritiss N s
ara 1o point aad aprprove of the chamos hers I2ce 23 within the ruls

gvincad. Though the phneneas worked by the amendment alter the originsl




Couent applicant iz uo be protected from changes fails, for in

prcject materizlly they are it ths changes heretofors znd many Yimes

mllowed by the courts to wit, ohanges in placs of use and point of

‘diversion. . R SRR o

0f course this riznt of chanze is limited to the condiiionm

that othera shell not be irjured znd that intarvening appropriztora

- shall be protscted. In this gonraction i% hts beon ccntended thet tna

application now held by the Kortazus District will be infringed if this

arended 2pplication i to hold a priority over the district's applica-

tiom No. 3555 which was filed before the amendrent was mede, Such &

" ware'ccnsummatei as origina;ly filad the Bistrict’s-applicatien,wdulﬁ

- probsbly be of ne awedl dus to the mmeh greater dreft upon Parks Creek

wick would be entailed ng Zpplicatlon Ho. 25304 as i% originally stoca,

whereas sinece-the zmendment the dlsirict’s spplication may be of great

bonsfit L0 it.

. in other words, the whole faaaun of -the yule that & subse-

jastant ezse Application lio. 2904 as it stood when Application W

g -

districs's

[

wea filed entailsd a for graater priority and detriment %o the

‘gpplication than 1t does in {{s subeocguent mnd amended form, Ths

cranze hos been veneficiel rather tham dasrimentzl to protasisut.
S¢.far we haive meusured the shanges in guestion by the law cf

asurt decision end upon 3he theory that sald law is applicabls for wo

£ind mo inhibibions within the Water Comrlssicn det and In so fur as the
Water Comuission Jot does nmot sxpressly or by necsssary intenémant degpart

from the low as heretofors ostablished, said 1aw iz to bpo deemed appli~

Sodpments It is voliewsd thats sald mot aia nat abrozate

e o

1l




the substantive law and undsrlying primciplss of appropristion

1'tharétafore establisned in hundreds of court deoisions and is mot to

be lightly scoepted as having intended any such drastic result. It

iz believed that said zci iz primzrily resulatory. . {Tulare”ﬂhtér-

 Pomrary v. Stags Sater Sommiscicon, 187 Cal. B3Z, EE5, 2 Finney, 3nd
] »

CFd. M 1215] -

In so far as changes are concermed, the zet, sectioms 16 and

39, a&opts'fhe well sstablished law of courd &e&iﬁicn'meraly pro#iding :

a‘proceuure in cases wherein chanzes are desired aftsr cavartiserent

of an applacatinn. ﬁs to changss prior to advertisement the sct is

silent {Sgction 17 relates merely ta terfectlnﬂ an incomplets annlica-

tign), and 1% is deémed_that such changes ars sllowable a2t the oprtiom

or urless they are vi»lu ive of the well éstablished
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law of gourt desisicm.

Our conolusion is thzt unless clezrly inhibited by +the mro—
J o I

- visicons of the Water Comaission fet, the ﬂourts will adhere to a lib-

-~

sral pelicy relativs to the initistion and corncummation of an

appropriztive water right: that they will do s bécause of the hilsw
torical development of the doctrine; becauss of the previocus liber~

-ali*w of law and deciszion: =224 becauss of the underiyics ideaz that

the Water Commisslion Act is primarily resuletory. 4 final considerw

©ation which ghould b noted is that the gquestion of the right of

ghange by smendment should 1ot be confussd with ths question of 4ill
2encs in maintenancs of e=n application. In the Instant caze the
applicatism was maintzined ih good stendine and whiles bdeine so maine
tained was cmended, Hencs the guestion of dlligernce doss not enter

Into ths problem presented.




cavallanle for use undsr the

' ad water hoving besn Filed with the Division o

This question of ‘rizh$ to chanze ard zrend has been previcus=

13 givan consideration in'onher instances srd the zornclusion im-fhe_

irnstant cese is su::urtﬂa vy pravious opinicne filsd by the attornsy

for this Division.

Ze He Dayy 7itness for the anp;i ng, testified tizd the
proposed emended project was Pessibis both fraw a physicel ard from &
financizl stordpoing, which testimony was corroborated, in part, by

‘that of witness Fred . Ladsworth. In the written staterment from

arpllicant Buka,-which'waé raad intc the record at the hearing, he stat-

ed thet he could Mprocsed at onee with the recessary construction work

x

and commence sotuzl uwes of the wa 1thin a ressorable tize™,

It 1=, therefore, found that there is unzpproprizted wator
) o =

{2
1%

plicztion,; thzt the auendisnts which-

were mads to the epplication are walld in law, sand that the gpplicant is

willing to procesd with the constructlom of the prejsct.

Appliestion Fo. 2904 for o permit to appropriste ungppronriat-
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soninst the same having besn filed, 2 pudble hesring roving besn haid,
and the Divizion of Water Rizhts beinmg now fully zdvised in the prunises:

T7 OIS UOIOmY OEBEUTh that soid smended applientiom Fo. 2904 he

arprovad, and that & permit be issued to $the applicant, said percit to be

subjest to such of the vewsl terms and conditions as may be prpropriscis.

Dated at Sacramento, Californiz

OHT R




