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m ipril 3, 1924, Christizan Bollhorn filed his zppliscation Fumber

3925 for a peruit to appropriste 0.5 cublie feet from an Umnamed Iributary of
South Ten Eyok Cresk and 0.25 ouble feet per sscond from Donahue Flat Creek,
in Siskiyou County, for agricultural and deomestio purposss. This appli;atian'

wae protested by L. J. Helscn, Ten Eyok iiines, Inocorporated, and Luther Elekox,
. b ¥

Thie spplisation was ocmpleted in aocordanze with the

Hicn Aot ang the regquirements of the Bules and Hegulations of the Divislom of

. Houss in Lureks at 9:00 o'clock A.fe on August 16, 1924, Of this hearing ap=

plisant and protestants wers duly notifled. The applicant and all protestsnts

-pf rescord mads sppearsnges as noted above.

For Protestants: F. H, 3artlett for Ten Zyek dines, Ina. and

‘W. Fo Ulyborne, sttorney at Law for L. J. Helson

water Commis--

¥%¢er'ﬁighta;'ar& baing protested was aet for a publis hearins at the Court
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There was some dispute at the hearing concerning the namss of the

_:craeks involved in thia matter, but there was no conflict in the lscation of

the streans depicted diagrawmmatically on the accompanying sketch. <The nomenw

glature of the streans is disaussad'balcw.

As to tne sprearance in behslf of the Ten'Egck Zinesa, Imaprporated,

~and Luther Hickox, the ftransoript of hearing shows that said protestants sp-

 paared for the purprse cof imserting inte the record their clailms to raranount

- rights on the entire watershed of Ten Eyok Creck rather than to set forth

that the use of applicant under a peralt as applied for would cause injury_fo

‘them. He use of water by these protestants ls' for mining purposes largely

during the winter and spring sessons of heavy run-off. Thess protestants _

~admit that minirg Is wimportant during the dry weather season, but if cosasion

di¢ arise when use of applicant under a persmit a8 applied for would gause Injury

- to thenm, fhey'ﬂesired to e in & positiom of asserting a right to use the water.

L. d. Helson in his protast to this application lave alalm tp all
of the water In the scurces in guestion durirg the periocd for which aspplicant
eeeks water, by virtwe of twg court decrees dated August 7, 1922 and Coiober
24, 1923 of the Superior Court of the State of California, in and for the |

County of Ewrboldt, and by virtuwe of lorng use for many years prior to the

- passage of the vater Commisgion Act.

“Applicant sets forth the clalm that protestant telson's right to
wéters of sotuck or aotucket Creek speoified in the deed from Fewman in 18382
refarréd ﬁo a 3iream in Humboldt County indicsted aé Xud Creek om the mocoM-
panying map which flows nearby what is known as Joe's (arden rather thsn &
stream in Siskiyou County tributary to Ten Zysk Ursek, and that Heisan'a clain

t0 this lattsr stresm waue gn afterthought subsequent to 1917.
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o .sppliaant.main£ainea-thax protestant, Lelscn, had forfeited his
: . right, 'if' any he had, to water in the tributary of Ten Byokx {reek by rirtne
of non-use "and abandonmsut. | IR |
Applicant further maintains that the use of water by pruteatant.
ﬁéiﬁcn'is wasteful and unsconomioal, and that by reascnable effort on ths
.part of the latter, water that is now belng wasted oould be utilized and i.
 suffinient gmount would remain for the needs of applicant,
The evidence shows that protestant Selson was using water from the
_trihutarﬁ of len Zyck apeekr in asbout 1900 besause of a dispute over this streanm
| with the Ten Tyck iines., In an arbitratiom of this dispute it a@pears that
_the flow of the tributary of Ten Iyok Creek was swarded to this protestant,
"~ ibe above mentioned court decree dated August ?,71922 aefinitely'tied.ﬂatucir
or Notucket Jreek in as a tributary of lem Eyck (reek and awarded the entlire
-."I'__flaw to protestant as sgainst applicant., Thls clearly indicates that pro-
‘testant has elaimed rights in this fributary of -em Eyok Crsek for 24 years -7

Dr mﬂre. ------ . ' e

The evidence does not show any interruption in the use of vater

from the two sources in questlon by protestant Telson betwsen 1902 and 1917.

Subsequent to 1917, applicant interrupted tre use of protestant, which resulted

in litigation and the two acowrt decrees mentioned above. - These decrees award
fha entire flows of Donshue Flat Ureek and Xotuck or Hotusket Jreek, a tribu-
tary of Tsn Syck Creek to yrotestunt and furiher siate that avplicant ocannot
taka.ang pater from protestant’s diteh. Since 1321 protesiant hez redon-
structed and repalred his entire flume system. Iﬁ'view of thess facis, ape-
 plicant failed to establish his olaims as to the abzndonment and forfeiture

of the rightd of protestant in the sowces in guestlon.




" Tpe Nelscn condult system was in pcar cnnditlun.dn culy 10, 1920

- . with a tufal measured oonveyance loss of 55 per cent. The old flumes have

since been largaly repiaced with new lumber. iha gxaminer and.engineef'uf-

the Divisicn of Tater “1gnta inspected the Selscm oonﬂuit gystem on August o

_ 13,'1924, priﬂr'to the hearing and found ssme in. good oondition and as hawing -

: nnlj resschable conveyance losses with two exceptlons as noted below.

Protastant.:sisﬂﬁ has two reservoirs whlch are Supplied with.watei'

. from the two spurces in smestion gnd a tnird reserveir on fosalina Creek wiich
maxe it pessible to mine durineg the extreme dry weather season, whéreas the

- gontinucus £low surply would be imsuffisient %0 gperate the nine during the

_ summer as & pipimum of aprroximately 11 cubic feet per second is reauired

" for this purpose. In addition to the mining,'water nag been used for demestic

. purposes and for irrigetion of gpprcxinately 5 mores by protastaﬁt. Frotestant -

has sufficient water requiredents_tc utilize the entire svallable &rﬁ weather
#low of the sources from shich applioant sesks permit, since the tdtsl'flon
of adl t tha streﬂﬂs in whigh rights are claimed b¥ protestant was 2.7 guble
faet per second on <uly 10, 1920. The preporderence of evidence indicates
that protestant has operated nis mines thrsughuuﬁ_the dry weather geason in
. & spasmogic ¢sshion on asscount of the necessity of resorting to régulatory__..
storsge to give an operating head of water.

As to securing water by salvage of unraasunanla and ﬁnuaual loss
in traﬁsit there appears to be bub two vossibilities. “hese possibilities:
arahﬁo pe sonsidered 1ln the light of the evidence and in the light of an
examinaticn on the ground by the examinar snd an-angin&ar of the division.
ginse the resonstrustiom of the conduit system by protestant there sppesrs
 top be 1ittle opperiunlty of szlvaging losses in the flumes and diféhaa 58

thess lossed are marely nominal and not wmreasonable. W8 w11l first consider
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'futaﬁ'ﬁreek wetersheds, and thelr Utilizaﬁicﬂ" by Zay L. 4llin dated Sarch

“the a”legad lnss in the- unannel of Mud Creek and then the lcss in Donahue

Flat Swamp on applicant's homestesds

rha 1ater diverted from the trlhutarg of Ten Zyak ureek ﬁy Pro-

 tastant Lelsom is pommingled with the flow of Donahue Flat :reak, which at

diately beliw what 1s known as Joe's Garden. Between this point and the
Eelson Reservoir on lud Oresk there is a more recent landalide into the

charnel. “he flow of ‘the stream percolates througk this slide and,antirely

. 4isappears for a short &lstance. By olearing out tiis impedizent to flow ‘trers

may be sn opportunity for diminishing deep percolatian lgsdes,

Little inform atiun is available concerning tie d¢ifference if any,

flow of the siream below game. On August 13, 1924 the difference was not

perceptible. Ibe ‘gFological. ;armatiuns and the iopography maxe it improbabdle

that deep percolatica in the sharmel of ud Oreek in the vicinity of the slida

is aprreclable.

From the above it is concluded that there is no wnspuroprlated water

' ip Domshue Flat Creek.s

AS o the pussihiaity of salvage of loss in Donahue Flat Swamp It
gppears that by draining the swaup, sraperation and plant transpiration lusses
cbul& doubtless be decreased and at the same time a tendency would be created
to inarease the flow of the natural springs in the swamp by virtue of the de-
oreased prassure on thelr outlets.

In considering ths evaporation from the swamp on Uonahie Flat refer-

ence is made to & revort on "Water Resources of Jlear lske, Cache Oreek and




1924, . The total arerage éﬁnual less on Clear Iake was determined zs 3,75

feet in depth of waich about 83 percent were lost in the perlod Yay lat to.
R fatober 31st during whioh.#pplicant :eaks water under tkis application. The
minimum menthly losa coours in January and is sbout 0,08 feets Assuming that

the scepage loas in Ulear Lake 1s 0,06 feet per month uniformly throughont

the year, the amual evgporatibn loss 1s 3,03 feet in deptn on the axposed
water surface. This ocmpares closely with measured evaporation losses on;
Lake Tahoe, .ith 83 percent loss during the six month period in which.appli-
‘eant seeks water ths evaporation losa om the swamp In Donshue Flat is deduced .
&8 abput 2.5 acre.feet per acre of water surfsce or asturated iand'su:faca.-
'The area over whlch the iater spreads on Donalme slat after 1eaviné'the Eeisan_
Ditoh plus the area included in the svamp 1s between & and 8 acres. The galou- -
lated evaporation loss iz therefore sgqual to apprﬂximately D05 aubic feet per
S6dond continuous flow batween lay lst and Cotober Blst, <he spreading of tha_U
¥ater over this large area rather than confining it te a ditoh exposes it to
a much larger luss throush Plant transpiration and deep perecolation. The
measured 1css onm Joratue Flat between the terminal of the felson Ditoh and the
mnutlat of the swamp was a1 oublo Zoct par mecmd on July 10, 1920 with the ap-
oretion of natural springs witnin the swamp not being taken inte consideration.
The flow of the tributary to the South Fransh of Ten Cyck aprears
'ta te fairly constant during the dry weather sossom gnd equal to Zprroxinately |
Oed Subic feet'per sgconds the loss in the delson Gunduit'bétwesn the cresx
and Donahue Flat was about 30 pernen prior to tke 'ecenstruﬂtiun of the flamé.

ihe naw flume has materially re&uuad this loss, but the correspondingly greater

angurnt of water bsing acnveyed on to Donaklue Flat will have ilttle effeat pm

- _.t.l:ﬁ logs that ocours on the flat and swamp because the area over which the

water spreads has not bean sprrecliably Inereased. It therefore aprears that st
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Iéé.st 0.1 ﬁu‘ni-ﬁ fﬁ'e'ﬁ pei' aeﬁeﬁﬁ of weter cuul-d ba sa'l;ra.g-eﬁ. o:n-thé flat ami o
in the swam;p g .'drs.ining the swarp #nd constructing a ditch ac-mt ﬁnle'-'guarter '_
mile through ths flat and swamp from the terminal of the lislson Ditek to tha.
.réyiné below ths sﬁaﬁp‘.'Possihlg on emount greater than 0.1 éubic'faﬁt per
second could Ye sélvagged in this menner when the aceretion from the "na'mral‘
springs in the swamp is taken into consideration.. |

The loss betwsen the termiral of the Nelson Ditch and the point

vorted bty protestant from the unnamed or Hotuek Crsekr is not by him eppro-
“ priated but he is entitled to = amount that has in the pest been dénveyad
off of Donshue Flat plus =n zmount vhich would constituts a'reaﬁcmaﬁla loss
by evaporatian'an& seapags from a.usual aod ordinary mesns of conductiﬁg wa.‘bér
in.t'he locality izvoived, due cuﬁsiﬁerazi@ bpeirg given to natural_cmhﬁitions

such as soil treversed, ete.

In this coansction it should be notsd that the swanto into which the
‘Donsghue Flat Lzrsh drains is a natursl swemp occesionsd by springs arising
thersin. %his natursl swamp hes beed mugmented in area by the weters divert-

ed from lotuck Ureek by rreotsstant Helson which waters hove spraad out at

the terminal of ths ditch on epplicznt's land and sfter dissyrating them-

solves upon &nd over the flat and ecaus Ing the mersh therecn have drained into

the swarp, the overflew from which has draiced into the ravine below and thenne

. : -



.into Donahue Flat Crasit.

The conditions above described have existed for meny ysars and

stich being the case thers ls epparently rno autkority under which the pfnfasta

ant could of his own volition enter upon ths premises of spplicant and con-

thefafofa'be lawfully drained oy sn entrence uwpon the app}icagt‘s lands'fof
that parpose. Hence it_is'manifestly beyond the lsgal sbility of ihe pro-

feaﬁant Helson to chenga_or alter the conveyaaéé of Lotucxz Cresk water thru
the premises of applicént and gald proteataat'having—theréfﬂre repaired aﬁd

bhe iz in a position to do 50 g8 against the spplicant, it agpéars that the

burden of changing such conditioms is upon the zpelicent if by so doing he

can avail himselsd of Notuek Cresk waters without injury to the protestimis

long continued use znd desires to do sos

evaporstion and ssepage wars the swanp dréiﬁe&'éﬁdﬁgitch‘ﬁcnstruate&'tﬁfﬁ'

the marsh =nd swamp to the ravine bslow the swamp, it is concluded that tha

shall first ond as & condition precedent to such a diveraion drain the
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his promises to the ravine below the swary, said ditch to be of = czpaelity

‘sufficlient tc convey the maximum amownt diverted'hy'proteStaﬁt'from hotuck

Croel,

Twa casos rﬁcant*y deciuad by the Suprema Court of Utar ars
wnrthy of note 2s regards the zhove con&itinh'impused on gpplicant, In .

Unitad Statas v, Czldwell, 231 Pae, iS& & remit to appropriate was issusd -

by the Stats Ennlnenr subject to the conditien that ths applicant shculd

conatruct a canal-from.a&ﬂther source as'a surply to protestant United

States 88 .a trustes for ths Indisams in 1zeu of that surnlj to be taren bg

 &@pplicant. This parmit Was upheld by the Suprame chru. in 3ig Cottonwood

Lanmoer Ditoh Co, v, Shurtlif?, 189 Pac, 587, the court urheld the right of -

the water CompEmy to substitute a pipe lins for am cpen diteh thru which

‘the Bhurtliffs had obtainsd thelr water and the compary was sllowed to usa_

& great guantity of watsr vhich was thersby saved from loss by ssepage
end evaporation in tronsit to the Shurtliffs, Also, in Yigsins v,

Husgupisbo L, & W, Coey 113 Cal. 122 our e*n,buprems Court in & cazse wherse

~dn defendant had placed a pipe in ths chemmsl of a stresm flowing thru his

lends onto thoss of plaintiff and had thereby saved 100 inches from loss,
held that as long =s plsa intiff‘ccntlnusd to receive the sams zmount 25 ha

had recoived from theo stroam in its natural condition ho had no csusae of

Laction apainst tha defsandant, It thersfors appaars that {the protestant

Helson'’s intsrest is in the rocelipt of hie accustomed supply and that as
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. long as said ancoustomed supply is rot impaired tne changes authorized are not

violative of said protsstant’s right of usa.
As to the two court decrees relied upon by protestant Jelson, the
sars are 0f na Jorce or effect as arzainst sn after acquired titles Zrom the

 8tats of California. The decraes in question adjudicated the respective axd

California or dscres that the State had no title, intsrest, or control ower

awmy unappropriatad water in tae sources involved.  The epplieant having, since .

the rendition of said decress, applied %0 annropriate unaspropriated watsr
and the Division of Watsr Rizhts having found that there is unappreopriated

watser in one of the scaress in question, tae applicant is therefore entitled

ditions as will =not infrirnge the prior rights of others and will enable =

beneficisl use by him., The sdount of water imvolved is so sSmall that in

Epfulicati-cn amber 3945 for a permit to sporopriate water naving
hean f.i'léti with the Division of ater Zights as zbove stetsd, protests
having besn filed, a padblie hearing haviang besn haid, and the liwision of

- Wetar Zighnts now wsing fally informed in the poanisas:
IT 15 HZRBY {RDERTD THAT ssid Aprlication Thamoar 3945 bo approved

©  and that = wermit b granted %o applicant for an amount of water not to excesd.

L

' 0.10 cubic foob per second frow the wmmamed tribatary of the Bsuth Branch of 0000

. tan Evek Crsex, subject t0 such of the usual terms and conditions as may be

gypropriate and the followling special termss snd conditions, to-wit:

=10




wLiyersion from Donamue Plat Orsek is denisd due to lack of

ﬁnappi'ﬂﬁfiétad watars” | |
"No water shsll de divertsd under this permit except 'thravigﬁ
| a water tight conéﬁit".’ """
_“As 2 conditiaﬁ pr.a.cad-ent to diversiom unria:;' ti"-.is- pérﬁif. ‘Donzhus
Flat Swemp shall bve drained and & ditch constructed scross said swamp and
marsh to the ravine bolow said swamp, said f'iizc:;:: to be of a capscity -

 fieient to convey the maxirmm smount of water herstofors diverted bgf';pro-?-'

T ) . 's.‘*. § o . n
testant Holson from Hotuck Craslk,

' Dated at Sscromento, this 18th  dey of JrmERTY

(Hdward Hyatt, Jr) ' \1 P

SEBsMP . cHLSF OF DIVISION OF #ATER RIGHTS | ‘%1







