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In the Matter of Applicstion 5869 of M. H, MacIlwaine

to Appropriate from Buckeye Creek in Trinity County
for Mining and Domestic Purposes. _

oo

DECISION A. 5869 D Z 30
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APPEARANCES AT HEARING HELD January 14, 1929,

For Applicant: .
M. H. MacIlwaine No-appearancs
For Protestant:
Buckeye Placer Mines, Inec., No sppearance
I

EXAMINER: ZEverett N. Bryan, Deputy Chief for
Harold Conkling, Chief of Division of Water Rights,
Department of Public Works, State of Califoroia.
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GINERAL FEATURTS OF APPLICATION 5869

Application 05869 was filed March 29, 1928 by M. H. MacIlwaine. It
proposes an appropriation of & cubic feet per second from about November Ist
1o about May l1lst to be diverted from Buckeye Creek in Trinity County, tribu-
tary of the Trinity River, to be used for mining and doméstic purﬁoses at
mines located as Tollows:
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The method of utilizing the water is by ground sluicing and hydraue

licking.

The point of diversion is located within the NW: SW: of Section 19,
T3Y N, R7 V¥, M.D.B. & M.

The application was protested by the Buckeye Placer Mines, Inc.

PROTEST

The Buckeye Placer Mines;xlnc., ¢lsims to have acquired, by opurchase
from the applicant, all the lands bordering on Buckeye Creek lying west of |
Section 25, T 37 N, R7 W, M.D,B. & M. which includes the site of applicanti's
proﬁoaea point of diversion, Protestant hes the privilege of diverting 15
cubie feet per second of the waters of Buckeye Creek under a permit issued
by this office and in addition to this claims under ripsrian righis, all the
rest of the flow of the creek for the 0peration'of its sluiceways. Interfer-
-ence with its prior vested rights is allegea should Application 5869 be ap-

proved,

STATEYENT OF COMPLIANCE WITH IRGAL RECUIREMENTS

Application ©£869 was completed sufficiently for advertising in ac-
e¢ordance with the Wafer Commission Act snd the Rules end Regulations of the
Division of Water Rights and, being protested, was set for a public hesring
in sccordance with Section la .of the Water Commission Act on January 14, 1929,
at 10:00 A.M. in Room 401 Public Works Building, Sacramento, Celifornia. Of
this hearing applicant and protestant were duly notified., No gppearsnce wasg
mde however.by either party on account of illness,

GENERAL DISCUSSION

. It eppears from information on file with this office,derived prin-
Placer

¢ipally through correspondence, that ths protestsnt, Buckeye/;lnﬂsp Inc., pur-
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chased from the applicant about 300 acres of land bordering on Buckeye Creek,

lylng to the west of and sdjacent to Section 29, T 37 N, R 7 W, M.D.B. & Ir,
The protestant claims thatlthesé lahds ineclude the proposed point of diver-
sion named in Application 5869.

Under Application S810, Permit 2093 protestant has acequired the
privilege of divertihg 15 cuble feet per second of the waters of Buckeye Creek
to be diverted throughout the entire year for mining pﬁrposes within the Eg
of Section 24, T 37 N, R 8 W, and Sections 19, 29 snd 30, T 372 N, R 7 W,
-HLD.B. & M. The point of diversion is located within the SW% of NZF of Sec-
tion 24, T 37 N, R 8 W, at a point approximately one~half mile above the pro-
posed point of diversion of the applicent, In addition to the appropristive
right initiated, protestant c¢laims riparisn rights to the rest of the flow
in Buckeye Creek for sluiceway purposes.

It alsc appears that protéstant has made some arrangement with
the applicant by which it purchased the lands designated as the place of use
in Application 5869 snd known &s the Enright Placer Mines but the final pay-
ment has not beecn made thereon and the applicant in order to insure a water
supply for this tract should the purchase not be comsummated filed Applica-
tion 5869 with the intention thaet should the final payment be wmade he would
convey the permit, if'granted, to the protestant.

The applicant admits that protestant purchased cérfain mining elaims
from him but urges that the purchese was mmde subject to existing conditions
at the time of szale insofar'as rights of way for roads, trails, etc., were

concerned and that he is entitled to the use of existing ditches for convey=~

ing the water applied for,




On September 5, 1928, Mr. Curson, the president of the Buckeye

Placer Mines, Inc., celled at the office and exhibited a deed and receipt for
lands purchased from ths applicant in support of his contentiorn that the pro-
posed point of diversion was located on property vurchased by him, snd s tated
that he would immediately submit copies of this deed to the.office fof our
records, but to date this has not been dome. He stated at that time alszo
that although the Enright iiines had been offered to him, he had no intention
of purchasing them.

| As stated above no asppearance was made at the hearing but on the
day thereof this office was advised by the secretary of the Buckeye Placer
Mines, Inc., that the protestant's attitude foward the purchasse of the Enright
Group of Mines had changed and that payments were being made on these proper-
ties in the expectation of comsummating the purchase and that if the purchase
was consurmated the protest against Appiication 5869 would be withdrawn. Ie
further stated that the proteétant did not foresee any necessity of re-opening
the hearing at a future date but reguested that consideration of the matter
by this office be deferred for thirty days pending further advices in the
premlsss,

Cn February 14, 192¢, #r, Curson visited this ortice and stated
that while he and the applicent had come to some understanding in the mmtter
whereby either Appllication 5869 or the protest would be withdrewn, Mr, Mac-
Ilwaire had subsequently failed to sigh the agreement as proposed and re-
quested a further extension of thirty days to complete his negotietions. The
request was granted and action was delayed until April 18, 1929, upon which
date the-proteétant was requested to submit definite information as to whether

or not it desired to withdraw its protest. To date no reply $¢ the request

.




hes beén received end it appears that no purpose ¢an be served by further de-
laying asction in the matter,

We have been informed by the applicant that measurements of the flow
in Buckeye Creek made sbout the middle of April during the years 1925 to 1938
inclusive, when the creek was at flocd stage, indicated an average of abouf
108 cubic feet per second, a quantity which applicant claims is greatly in ex-
cess of the amount which cen be used by the protestant. From this statemsnt there

- would appear at times to be unappropriated water in the creek.
| It is our practice to deny an spplication when it can not be shown

that right of access can be procured, but in this case applicant maintains
that‘he has right of access in spite of the fact that protestant denies the
claim, It appears that it is a matter of dispute which may have to be set-
tled in the courts. Furthermore if the aspplicant has right of access as claimed
it would appear that injury would pertaps result to him should the gpplicaticn
be- denied aﬁd the protestant fail to acquire the Enright mining properties.
On the other hand we do not believe that any rights which the protestamt may
_elaim.could be jeoperdized by the approval of the application since -any per-
mit lssued would be issued subject to prior vested rights and the burden would
be upon the applicant to divert at such times as not to interfere with prc?
testant's rights.

The protestant has failed to submit copies of the deeds in support

of his eontention thet epplicant has no right of access and by not replying

to our letter of April 18th has apparently assumed an attitude of indiffer-
ence in the matter,
. ' CONCLUSION . o ‘
From the ebove it is concluded that Application 5869 be gpproved
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and a reasonable time allowed the applicant within which %o ccrmence his con~

struction work., If the applicant can not establish his elaim to right of
access or does not exert such diligence as may be necessary to acguire the
sarme then the permit may later be revoked for failure to comply with the

terms thereof.

ORDER
"Application £869 for a permit tc appropriate water having been
filed with the Division of Water Rights as sbove stated, a pnotést having
been'filed, a public hearing having been held, and the Division of Water
Rights now being fully informed In the premises: |
IT IS HEREBY ORDERED that Application 5869 be approved and thati
. g permit be grented to the applicent subject to such of the usual terms and

conditions as may be appropriate.

Dated et Sacramento, California, this [

- L _‘__“.
{Harold Conkling)
CHIEFT OF DIVISION OF FATER RIGHTS
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