BEFORE TEE CDIVISION F wATSR RESOURCES
DEPART>ENT CF PUBLIC ~ORES
STATX CF CALIFOANIA
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In the latter of Arnlicetion 6126 of Aller Flacer Nines
to Appropriate from Hast iork of Hast Fork of
Illinois River in Del Noxrte County
for idring Purjposes.

o000
DECISION NO. A 6126 D 2 47
Declded /"7/ /730‘
olo

APPEARANCES AT ERARING FELD at Crescent City, Calif., December 2, 1929.

For Applicant

Aller Placer lines L. E. Aller
For Protestants _ _ _

Oscar Beer . Je Ne Johnson

Fred L. Lerrill : J. N. Jobnson

J. H. Billingslea, Supervisor Siskiyou National ZForest was in attend-
ance at invitation of Division of Tizter Resources.

EXAMINER: FEveraett N. Bryan, LEydraulic Engineer, for Harold Conkiing,
Deputy in Charge of Water Hights, Divisien of sater Hesources,
Department of Public Works, State of Califormia.

olo

OPINICHN

This is en application by Aller Placer Lines to appropriate three
cubic feet per second from East Fork of Zast Fork of Illincis River in Del
Norte County, Celifornia for placer mining purroses. The point of diversion
_ is locsted in the SEi Nk Section 34, T 19 N, R & &, H.B. & M., and approxi-

metely 3/8 mile south of the Oregon-Californie line. The eppiication was

protested by Oscar Beer and Fred L. nerrill, wut the latter at the time of




hearing'on December 2, 1929, withdrew his protest upon stipulation of sppliesant
that diversions under the aspplication would be limited to the period from about
October lst to about April lst of easch season.

APPLICATION HEGULARLY COXPLETED

This applicotion was completed in sccordsnce with tlhe eter Cormise
sion Aet and the fnudes and Regulations of this office. It wes regularlj ad~
vertised and heing protested was set for hesring as reguired by lew., The hear-
ing was held at Crescent City, Celifornia on December 2, 1929. Of this hear-
ing applicant =nd protestants were duly nofified aﬁd action may proceed upon
the evidence sdduced et that time.

PROTLEST OF OSCAR BIER

The protest of Oscar Beer is based upon two grounds: (1) that tke
project of epplieant involves a trespass upon the physical properties of pro-
testant (i.e. use of his dam site, removal of his diversion works and flume,
and use of the land which he has heretofore both mined and farmed), znd {2)
that the diversion proposed will deprive him of water to which he is rizht-
fully entitled by long continuous use.

As to the claim which kr. Beer has upon the land wherson the diver-
sion works ere situated and which epplicant would mire with the water which
he seeks to appropriate it may be stated that the evidence-shows }r. Beer
purchased certain rights therein and fhereto from the Ellwood NMininz Company
in 1897. This Comrnany apparently heid no title to the property however ex-
cept that of a mining claimant. And after his acquisition of whatever rights
the Ellwood Nining Company possessed Mr. Beer continued io hold the property
in the sgmé way. He aprarently alsc c¢laimed and continues to claim & group

of other surréunding riining properties. Ee asdmitted however in the course of




his testimony that he discovered a
erty was valueless for mining purp

any ore to recover it.

s far back as 1914 that this particular prop-

oses because it cost many tires tre velue of

He never patented the land and such Work as has been done upon it

in recent yeaers sappears 1o nave be

en done upon the theory that it was one of

a group of mining claims (the Ellwood end Zee Placer and Bes or White Fish}.

In support of this contention he filed affidavits of assessment worx for the

years 1910 and 1927, but without eny showing as to legal grouping or true

location of any of said claims.

Eis elsim upon the prope

rty was so tenuous that when Siskiyou

National Forést was created Nr. Beer wes at once in difficulty with the Te Se

Farest Serviee over his occupsncy

of this particular land upon #hich there is en

area of some 5 to 10 acres of tillable irrigeble lend adapted to tte crowing

of forage c¢rops. In order to hold tre land he took out a special use percit

from the U. g, Forest Service and

for some years irrigated end feried & poir-

tion of this smell srea under special use permit. Tn 1927 the U. 5. Forest

Service permitted Lr. Beer to econtinue his use for the remainder ¢f that year

with the edvice that they would then cancel tkhe permit becsuse the sround wes

veld upder mining claim by the Aller Plecer Mines. The permit was 2o €=

1 s

ecelled, r. Billingslea, Supervisor of Trinity National rorest ataiea &

because of the existence of the Aller Piacer kines Claim Le coll & nat, with-

out the mining claiment's consent, renew LT. Beer's speclal 138
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bave now campleted & rather substantial c¢rib dam, headgate and some 200 feet

of diversion flume. MNMr. Beer denles their right to occupy the property but
he has offeredlno physical resistance thereto, and has brought no zetion in
the court to either enjoin.them from molesting his property or to eject them.

It is not & funciion of the Division to adjudiecate their respective
rights to the property. The courts are open to the cortestants for this pur-
pose. A4nd we are obliged to accept the situation as we find ift. Applicant
Aller Placer Mines is in physical possession of the point of diversiom, the
route which the diversion ecanal would traverse, and the lernd which is to be
mined, snd has meintained such possession for & period of some two yesrs or
more., If there is uneppropriated wster available no reason is appasrent why
. pérmit should not issue to them.

In the matter of aveilability of unappropriested water it may be
said that Protestant Bser posted ﬁ notice of appropriation on kay 1, 1902,
claiming the waters of this sauirce to the extent of 1,000 miners inches for
mining, agriculture and damestic purposes. On May 26, 1902 he filed & covy
of this notice 1n the office of the County Recorder {Book A Page 34, Records
of Del Norte County ). Thereaffer he constructed a-diverting dam, flume snd
diteh and diverted the weter in sufficient quantity to irrigate a portion
of the 5 to 10 scres of irrigable lznd above described siutated on what is
now the Aller Plecer lines cleim. The amount diverted to beneficial uses
could not at most wewe exceed one quarter second foot continuous flow. Thefe
is scud doubt as to when he last used this weter but clearly it could not

bave been later than the irrigation season of 1927 as the land was in the

possession of Aller Placer lines during the years 1928 and 1929.




Testimony of & witness called by protestent would indicate that the

norrmal flow of East Fork of East Fork of Illinecis River at the proposed point
of diversion exceeds 5 second feet during the month éf October znd exceeds 200
second Teet from Noverber lst to April lst. There would therefore appear to
be & surplus over and above the maximuwn of what might be claimed by protest-
-ant even if he were irrigasting during this season of the year, which would
be unusual. But be that &s it may, protestant has set up no claim to land
below the epplicant's point of diversion except to the land now in possession
of the Aller Placer iines Company. Until protestant reposéesses hiﬁself of
this properfy he can have no use for the water which arrives at spplicant's
point of diversion, and the apropriztion proposed can be of no injury to
ﬁim. .If he now holds any rightful claim upon the water whiéh in previous
yeoars he has diverted at this sane point he is free to divert it at:p;ints
above where it appears he now holds sane land and none of the water will be-
come available to applicant until after it has pesssed the lowest point at
which he can divert it. |
CONCLUSION

Applicant is in possession of the land whereon his point of diver-
sion is situated and which he would mine with the water which he seeks to ap-~
propriate. He has ejected protestant who forrerly held the property under
special use permit from the U. S. Fofest Service.and the Forest Service ad-
vises it will not fenew the specigl use permit so long as there is an objec-
~ tion thereto by any rightfui rmining c¢lairant. There sppears o be surplus
water over and above that which ¢an rightfully be claimed by protestant, end

in times of shortage--if such occasions ever arise~-protestant is free to

divert the water which is his st points upstream where he now holds property.




He has edvanced no claim to land downstream. The use proposed by auyﬁican

is & beneficial one and it is therefore in order to approve the app11caticn.

Application 6126 for permit to approrriate wafer having besn filed
with the Division of Vater Resources as sbove steted, rrotests thereto having
been filed, a hearing having been held and the Division of #water Resources
now being fully advised in the premises:

IT IS EEREBY ORDERED that seid Application 6126 be approved sub-
Jeet to the ususl terms and conditions.

WITNESS my hand and the sesl of the Department of Public Vorks,

of the State of Celifornia, this /4  day of , 1830,
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Deputy in Charge ot uater 115hts
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