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In the Matter of Bevocation of FParmit 3238] herstofors issued upon
Application 59234 of Bart Sweaney, allowing the eppropriation
of ten cublc feet per sscond from Logan Janyou, tributary
'to South Yuba Ziver in Nevada CJounty for iining
Purposes and in the matier of Application 67765
of Blue Lead Conszolidated Mining Company to
Appropriate from said Logan Canyon for
Mining Purposes.
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DECISION A 5984, 6776 D J.2 4

Decided j‘w%z /3,17 3%
- APPRARANCES AT HEARING HSLD AT SACRAVENTO, APRIL 1, 1531, and
RECONVENED AND CONTINUED TO SEPTEMBIR 28, 1931.

For Permittees and Protestant
Bart Sweeney E. H. Amustirong

For Avplicant :
Blus [ead Consolidated Mining Company Francis Dunn

EXAMINER: Everett N. Bryan, Supervising Eydraulic Zngineer, for
Harold Conkling, Dewuty in Charge of Water Rights,
Division of Water Resources, Depariment of Public Works,
State of California.
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GENZRAL DESCRIPTION OF PROJECTS

On July 1, 1929, Application 5984 of Bart Sweeney ¥as approved
after hearing and Permit 3281 issued for an amount of water not to exceed

10 cubic fest per aecond to be diverted throughout the year from Logﬁn

Canyon at & point within the NEZ of JEj of Section 4, T 17 N, R 10 E,




- M.D.B.&M. to be used for mining purposes at the "Morning Glory Placer Minas®
within the fractional eastern portion of the SE¥ of SE% of Section 4, T 17 W,
.R 10 E, M.D.B.3¥. BRelative to right of access the applicant stated that the
consent of the owner had been obtained. According to the terms of the permit
_ actusl construction work was to commence on or before October 1, 1929, to be
completed on or before December 1, 1930, and thé water applied to bemeficial

nsé on or before Degember 1,1931. |

On Avgust 29, 1930, Application 6776 of Blue LS:??ggig:;egbmgany
-'as fiied.seeking to appropri#te two cubic feet per second of the waters of
Logan Caﬁyon to be diverted at a point within the NE§ of NE% df Section 4,
| T17 X%, R10E, M.DfB.&M. (which point was identical with the point of diyar—
.Qion describsd in Application 5984, Permit 3281) to be divefted.throughout
the year for mining-puIPQSGS'within the NE% of SE% of Section 4, T 17 N,
R 10 B, M.D.B.%M. The water will be returned to Logan Creek after use within
the NE%;of SE%'of sgid Section 4. Applicant states that right of access was

held under option. The application was protested by Bari Swesney.

REOTESTS _

lé Bart Sweeney Was unable to complete his constructlon work‘within
.ths_specified tims,-en-November 6, 1930, an extension of time was requested
which reqﬁsst was profdsted by the Blue Lead Consolidated Mining Compeny
which claimed that Sweeney's point of diversion and & large portion of his
condnit system were upon the qupani's lands and therefore permittee was
not in a position to proceed with the development. |

| Hr. Sweenay on the other hand protested the approval of.Applica»
tion 6776 of tne Blue Lead Consolidated Mining Company on the grounds that

' the Company had no right to divert water at his point of divarslon thereby
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interfering with his prior rignt under Application 5984, Permit 3281.

HEARINGS SET 7 ACCORTAYCE FITH SECTICY la
- AND SECTION CF T2 AT COMISSION ACT

Application 6776 of Blue Lead Consolidated Mining Company was com-
pleted in accordance ?ith the Water Commission Act and the requirements of the
Bules and Begulations of the Division of Water Rescurces, ernd belng protested
was set for hearing in accordance with Section la of thse Wate.'r Comnis;aion Act
on April 1, 1931, at 10:C0 o'clock A.M. in Room 401 Public Works Building,
Sacremento, and reconvened and contimued on September 28, 1931. -

- The request for an extension of time to complete constzﬁction work
under Application 5984, Permit 3281 of Bart Sweeney having been protested by
the Blue Lead Consolidated Mining Company and it appearing that the permities
had :fa.iled £o comply with the terms and conditions of the permit, Appl_icati'on
59.84., Permit 3281'1?&5 alsc set for public hearing on the seme dates and at
the same place in accordance with Section 20 of the Waf_er Commission Act.

Of..these hesrings applicant, pemitties ahd-protes‘bants were duly

notified.

GENEFAL DISCUSSION
At the hearing held on April 1, 1931, it appeared from the testi-

mony submitted that a decision in the matter depended upoﬁ determination of
the omership of the ditch and of the land at fte point of diversion rather
than upon a determination of the exiptence or otherwise of unappropriated
water. -Thérefore as court action appeared necessary and probable a contin-
vance of ninety days was taken within which to allow the parties at inter-
ot to institute sult for the purpose of determining the ownership of the

dltch and point of diversion.



Théru vas.the injunction to the parties at thise {ime that if such
actlon was pot instituted within the specified time and actively pressed
thereafier, the hearirg would bve contiﬁued at the first convenient opporﬁunity
thereafter. At the termination of thse ninety day period a further continuance
of sixty days was grented. At the expiration of the extended time, no sction
havinnggen initiated by either of the inferested parties the hearing was
reconvened on September 28, 183l. | |

Considerable tégtimony was presented at the hearing relati#e to
the ﬁﬁtter of right of way and ownership of the laﬁdp in question ﬁut as ths
decision hsreafter is based upon subsegquent courf action it is not deemed
nabessary to discuss the arguments presented. Suffice it.to S8y that a£ the
.closé of the hearing we Were still further convinced that the question was
one that tﬁis office was without jurisdiction to decide and one which should
_.properly be decided by the courts, 7 | _ |

On Oﬂthhe 3, 1931, five daye subseguent %o the reconvened hearing
Bart Sweeney 1nstituted suit in the superior court of Nevade County to enjolin
the Blue Lead Consolidated Miping Company from interfering with his diversion
works ahd use of water an& his attorney advised this.office to the offecf |
~ that should the suit be lost, Mr. Sweeney would not be in a position to fur;
ther epnteat the matter and this office might then issue permit to the Elue
' Le#d Consclidated Mining Company. Action has been withheld in the ﬁatte:
by this office pending the ocutcome of this 11tigation;

On March 9, 1932, Judge Tuttle of the Supericr Court of Nevada
CUunty antered a decree quieting title in favor of Blue Lead Consolidated
Mining Company as lessee of one C. E. Landaburg to these certain lande upan

which the point of diversion common to both applications is. located and




ordered, adjudged, and decreed that plaintiff was not entitled to the use of
the waters of Lozan Creek and that plaintiff be forever barred and énjoined
from asserting any claim whatscever in or to said lands and in or to the use
‘0f the waters of Logan Creek adverse to defendant and ihat cln.ring thé torm
of the lease defendant was entitled to the exclusive possession and uée of
said .land.s for mining purposes and that as surface occupant of said lands,
defendent was entitled tc the reasonable use of the waters of Logan Creek
flowing through said .l-_zmds for mining purposes.

" Under date of May 20, 1932, Mr. Sweeney's attorney advised this
office that the court. on that date had denisd & motion for a new trial and
bad reiterated in the denial his former opinion that the Divislon bed no au-
thority to grant. a permit to Mr. Sweeney. He also stated that no appeal
would be mAde by Mr. Sweeney on account of lack of funds.

The -thifty dey period allowed for appeal subsequent to the denial -
of motion for a new trial has expired and on June 28, 1932, this office re~
ceived a statement from the County Clerk of Nevada County that no notice
" of appeal had been filed. The decision of Judge Tuttle therefore is final
and this office has no alternative but to revoke Permit 3281 heretofore i
‘sued in approvel of Appl'iéation 5984 and to dismiss Mr. S‘leeney'é protest
against Applicstién. 6776. | | '

. CONCLUSION |

" On March 9, _1932, thé Superior Court of the State of Californj.a.
in and for the County of Nevada in the case of Bart Sweeney v. Blus Leal
Connolida.ted Mining Company entered its decree quieting titl_e of an adverse
claimant to the lands “hereon Was situated the point of diversion proposed

under Application 5984, Permit 3281, end to the ditch which it wag-proposed
S {_?‘ &
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to use under said application and permit, which decree has now become firnal.
Permittee 1s therefore without right of access and more than three years after
approval of the application and more then =ix monthe after the time silcowed
for completion of usé has no visible or probable maané of proceeding with the
d.evelomentf Meantime &n adverse claimant, to ‘llit., tke Blue Lead Consolidated
Mining Company, the title of which wae guieted by the dscree referred to above
botk to .t.he lande whereon the point of diversion was situated and to the ditch
which it was proposed tc use, has filed its own Application 6776 fof the waters
previously allowed under Application 5984, Permit 3281, and there are no ccunter
claimants other than Bart Sieeney under his said Application 5984, Permit 3281.
. Under the circumstances it appears appropriate to revols said P.ermit 3281 on
the grounds of failure to comply with the terms and conditions thereof becanse
of failure to complete as required, and to approve Apblicatidn 6776 of Blus

Lead Consolidated Hiniﬁg' Company .

| | "QBDEB |

Permit 3281 having been heretofore issusd in approval of Appliéa_

. tion 5984 énd it é,ppearing to the Division that permittee had failed to comply

with the terms and conditions thereof, and permlttes after due motice and a

hearing thereon heving failed {0 show cause why said f:emit sﬁuuld nbt be

‘revcked, and, _ ..
Application 6776 for a permit to appropriate water having been

ﬁ.leti with the Division of Water Resources, a protest to the approval thersof

'ha.ving. been recai.ved, the matter having been dﬁly noticed and heard, and the

Division of Water Resources now being fully informed in tke premises,

-



IT IS HEREBY ORDERED that.Permit 3281 heretofore issued in approval
of Application' 5984 bs revoked and cancelled upon the records of the Division
of Water Hesources, and

IT IS HEREBY FURTZER ORDERED that Application 6776 be approved sub-
ject to such of the usual terms and conditions as are apprepriate. |

WITNESS my band and the meal of the Department of Public Works of

the State of Celifornis thls /J Cf day of iw% , 1932,

EDWAED HYATT, State Engineer
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