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- DECISION 4 2044 D'-aa?
Decided AOW 20 Ak
oo
APPEARANCES AT FREARING HZELD AT SAN BIRNARDING, OCTOBER 22, 13:¢2

For Permiites ‘ : '
Fhebe J. HFenshaw . - D. Withington, Attorney

For Complainant

4. J. Barlow ' o . M. H. Lewis
EXAMLONFER: Herold Conkling, Deputy in Charze or weter Rishts, Division of
: “hte¢ Resgurces, Department of Public Works, Stalte of Calizcrnia.
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CPINION

' Appliéaticn 2043 having heen approved by iscuancs or permit 835 to

fdpproyriate from Davils Springs, cobjectlonsg thereto having beern Tiled basad

on the ground that permittee has not prossiuied her development woerk at the

‘poirnt specitied in the approved applicetion, and a hearivg having been

reguested by complainant, the matier was noticed for hearing et Sen Berzardino

Qctober 23, 18543 under the provisionps of Sec. 20 or the Vater GCommissinn T,

or which the complsirent snd psrmitiee were duly zotiriea,

TEE PROJZCT

Application 204% was rilsd by Poseve J. Henshaw, Octcher 11, 1420, o

eppronriate from Davis ;prinaa, which were descrived in ,he appiicaticn as

bainz lozzted 3outh 100 feel szna Yest 00 teet rrum itis Korthsast corner of




Section 52, T. ¢ ., Ba 1 A., S.B.B.& M., 2alvy wmithin <ha SE= or NE: of said
Sectlon 3%, On Dzcember 10, 1920 sone @race Blood Tileg z zomestesd emDruce

ing the emtire I'B: of said 3sction 32 (136 acres more op iess], wolch was la;er'
batentsd &ra subseag zénzly assuired by one A. T, Barloyw, the complain#nt herein,

Cot Mrs. Hanshaw
The epplication,/was arprovaa April 12, 1921 and the Zate of Jul
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*Was set 1n the permiv es the time on ¢r before which construction sheuld

-begin.

DISCUS3ION
t the timse Application 2049 was tiled the zpplicant stateg in the
appllieation in arsver to the guestion relstive to right or gccess, that

she had applied %o the United 3tates Iznd Oiriece YTor right of wey. This

statement is strengthened by a letter reovervaqg from her Sepiember 10, lszl

in whick ske saiq she hed rorzciten the mwpariiculsrsn regarding right of

‘way but thai she would gc to the Land Qfrice and determire the requirexsents.

The record indicsetes uha« tue survay tor tke right of way was made

Sepfember 16 and 17, 1221 and thet tke applicaticn tor vight or way was

approved kimrch 22, 1922. 4 copy or the aprroved mep is In the files of

- the applization Wuiuh indicutes ihe source (or ﬁater) approxim=tely at the point

where the develapment hes been made as will be discussed letaew.

Shortly arter Crece Blood Tiled her hozestead on the NB: of said

.Section ©2, upon discovering that i>s. Henshaw had filed an gpplication to

Bppropriate wateT ITom & 337ing on the lend, she objected to tha £iling

b

and was advised in erfect that, inssruch as Mrs. Henshaw's applica ion ta
appropriate weser waz riled pricr to tis date or her homestead sniry,
Mrs, Ienshaw's right of access Lo the spring Was paremouzt te her omn

rights as an entryman. ZHowsver, tad fesling was engzsndered betwsen Grece



Bloo‘ ard Mrs, Henihaw and these cinditisns have nct

Barlow acguired the properiy In 1983, The chied bire o7 ocontention has bzen <he
_ Z

claim by Grace 3i¢2d 2rd lster by Barleow that irs, Tarchawia turrsl devalop=-
ment was not mads &t the peirnt deserited in 4he applicziion. OFf receni

}é zra aach perty Las cherped the other with unfriendi; arts and ever sabotage,
anﬁ_finglly oz June 5, 1931 Iirs. Zznshaw arplied to. the Sourt Tor en infumelicon
to prevent Zarlow Iror inisrfering with the peazetul pbssessian or hep fight ot
.,waJ and heaz ri it Lo CCHS“”F‘JG the spproprietion,

T“he last extehsion within which to consurmate ths a;;r”:ria loa expirsd

December l 1950 end the piviasion of .ater Iesourcss dsa lihed to grant a

N

Turther extensiog_d&ring taé pgndency of this_litigation. Crder thase
'cirgﬁmstaicea ¥rs. Henshew asz<ed for an inépection arndé the issuacce cf a
license conrirminv'u&r right to suck an emount of water as ﬁad been beneric
ally_u#ed. Aﬁ inspection was ac:ord;nﬂlv male on July ¥, 1832 at.which Lime
it waé fcund thet walter had beern devszloped by mesns or & tunnel driveﬁ into
he hillside at approximately the poln irdicated on the mmp show 1no rigiht

of way granted by the United States Land Office. The. tunnel was Tound t0
bé.timbereﬁ ang 4 test by 6_£eet.in cross secilon and 155 reet long., A 2 ire
pipé 4000 test icgg,coﬁnected the tunrel with the place cr us2 in thé:
SE%'of ﬁE&- Seaticn 29, T. 4 No; R. 1 B., 8.8.Bs% M., whare the measured
'.yield or the spring, or tunzel, zaountlng to 940 gallions per dey had bﬂe put
to bensricial nuss 0¥ 51 persons and raf 7atoring & r'ew cottonwoods ant
#ines.

B&riﬁ?, however, 1nsisfed that ths developuent or water by Mrs. Hensnaw

ticn and that

15

was not made at the point descrived in the approwved azplisz:

thererore, she had not complied with the tverms azd conditlozs thsrsof, The




matter w33 accorsingly set ror hearirg ss above notsd. At this hearing

there was mulh conrusion or testimony but

and Lirs, Henshav etoutly denied, that ber
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to the then State Water (ormmission, esking

husband of tna fTormer Gracs Blosd and brot

bad built =z House "z=lose™ to the sprinzs anag

the springs. It is true th=t the point ok

o
Com

i3 worthy or =g

plainsnt railed to establish,

vresent Cevelopment is other than
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‘passing

armit 356 was issuad, she wrote

h
83}

ir ary acticocrn hed been taken

on her apr;lca*ion gngd stating thet a man by the name or Beriew (Iake Darlow,

er or complaixant, A. J. Earlow;

lzimed that he owned
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iiversion (%umnsl) where water.

has been devaloped 1Is not loz a,ed at the point described in the applicationm;

but scme 700 feé: westerly thererramj it is also trus, however, that the tunnel

.1s near the preszsnt Barlow acouss and at aprtr

-

oximately the point shown oz the

map showinz right of way secur ed rrom the Uniteu States Laund OrTi ; and 1t

‘is alaso signiricant %he ket it was rounc by our en;i sexr at tne time or -hi

n

inspection on July 8, 1%32 that there ware no sprinsa or other source of

water at the point described in the spplication. There were tound by the enzinesr

scme 200 to 30U feet westerly from the point deseribed in the appiication an clad

abandonza tunnel, eamp site sump, shaft, arrastra and an excavation, waich

‘were said ta represent a roermer mlning verture by Holeombt Qrothers and others,

There 1=z nothlng fc ingicat,, however, that lirs. Henshaw had this locatlon

1n-mind'when she riled her application, but,

on the contrary, tkere is svery

Tezson %c bsiieve that she propossd s (svalcopment at ths szit2 where Ler

tannel has been.ﬁriven ard rrom which her supply of waier

SO CLUSION

The inzormation befere us incicates

is now being secured.

that at the time application 2045
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been apprehensive when Jake Sarlow built 2 house =

proceeded within 2 Yew months srter issuarcs oT the watsr permit te cause

'_a survey %o be mede and to rile an application ¥or z right corf way whiech

waé allowéd; that ihe ssurée ingicened by the rightrar wey map is ;hﬁt

whicﬁ sha later developed; that sie bagan her developnment work at her

: preéent tunnel on July 2, 1221 {whersas the date st in the psrmit tor bé—
giﬁning construction was iul? 1, lgzlq)wnich indisates that there was no
uncertain*" in her mind in regard to the location or the point intended'for
develonment when ihe anplication.was tiled; that she has ror more than
" aelaven yéars endeavcrea with g marked degrea ol success Yo meintaln poSsEsSe
iqnfor_theirighf'oi waj and constructed works thereon; and, 1inally, that

éhe is now 1nﬁpossession thereot. and 1s using the water from Davis Springs.

. In view 01 this showing or diligeunce, this crriée'is torcad to the conclusion
that the 1r§agula:ities.in Application 2049 arise out of an error in dsscrip=-
tion rather ﬁﬁan An actual vnange in physical locaticn and that permlttee 7
1s.ent1t1ed to a iicense confirming her right to use the zmount or water found
- by inspectian.fo'have been put to bénaricial Lze Ifrom the source inﬁicated

on the U. S. Lagd Orrice right of way map.
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:.Pefmit 856 having been Issued and time bhaving teen alloweg within
wﬁich 1o camylete constriction work and benericial use of water, conw~
. struction wérk egnd bsceficisl use or watef kaving been reporiesq cemplete,
aﬁ inspe:tién having been made as provided by Ssc. 16 or the Jater Co;».
mission Act, devalopmsnt_and use heving beern reound complete, ccmpl&iat_
'h&viﬂg been.méﬁe that permitiee had not.proceeded,in accordance with
the terms &nd concitiona of ths aﬁ;rovea,application and permit, a_he&r—”
ing having been held under the provisions of Sec. 20 of the Tmter Come
mission Act, and the Division of Tater Resources now beinz rulif in=

tormsd in the premises:

IT I5 HEREBY ORDERED thet & license be issued to said permittes
c¢onrirming her right to use the amcunt or water tound by irspection to

have peen put to bemericial use under Applicatiom 204%, Permit 256.

' WITLESS my hand and the seal or ths Department of Fublic Works, this.

71"{ day or December, 1932.
C N = _}_‘(
: R EIMARD EYATT, State Enginesr
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