EEFORE THE DIVISICY OF WATTR EISCURLER S

L
AT A TR e t Fa Rt bt~ T
. DEFARTMINT OF FURLTIO WORYS

STATE CF CaArIFomyis

oCo
In the matter of Avplication 7811 of Tem Q. Biluey
to Appropriate Vatsr from an Unnamed Sprine
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APPEAPANCES AT TZARING TELD AT SACRAVENTO APCH 20, 1934

For Avplicant | S
Tom Q. Riley _ ‘Robart Tharp

For Protastani : :
Navadia Irrigation District William Durbrow

BXAMINER: Harold Conklirng, Deputy in Charge of Water Rightes, _
Divislon of Water Besources, Department of Pudlic Works,
State of Califormia. : :
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Application 7€11 was filed by Tom O, Riley on July &, 1933, It

propdses an approoriation of 0.01 of a cubic foot par second or avproximately

6500 gallons pér day froé an nanamed spring %ithin the watershed of Jolf
QOresk to be diverted througnount the entirs year for irrizatisn ard domestic
purposss. The irrization season is designated as being from about April l.
to about September 30 ¢f sach year. The point of diversion and place of

- use ars within the Wig of S24 of Section 23, T 15 ¥, E 8 2, Y.D.3.8¥, The
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arsa to bs irrigated contains 1.34 acree. Vater will be uzed for domestic

purrozas at anplicant's residence and luncn connter and for the watering of
lawns and garden, Applicatica 7511 wee nrotested by the Tavada Irrisation

District.

Tne Nevada Irvigation District claims a right to divert from Wolf

Creek at a point within the S3% of ST of Sestion 10, 715 Y, 28 E, M.D.B.2M,

'some five miles below the spring from which applicant proposes to divert.

Protestan’t states that this right is based upon continusus use since 1811 and
an“application filed #ith tha'Divisicn_of Water Fesources. The records of
this office indicate heowever that the District nas no arplication before us

to appropriate from Wolf Creek. While tha District has applications to ap-

- propriate from South Wolf Creek the spring from waich appliéant oroposas ‘to B

divert is not situated in the watershed of South WWolf Cresi.

Protestant alleges in effect that snculd srplication 7611 be ep—

~proved it would result in applicant acgquiring Water to which protestant al-

_feady has & prior vasted right without compensation to the protestant at its

established rates for ssrvicé.

© . HEAPING SET IV ACCORDANCE RITE
SECTION 1o CF T00 WATHER COMITSSION ACT

- Application 7611 was completed in accordance with the Water Commis-

“gion Act and the réquirements of the rules and resilations of thra Divigion of

Water Res~urces and being protested was set for a public hearing in sccord-
ance with Sectioz la of the Water Commission 4ct on Varen 20, 1934, at 1:30
atelock P.M. in Room 401 Public Works Buildipg, Sacramento, falifornia. oOFf

this hearing applicens and prrtestant wWere duly notified.
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SNERAl DISCTEATOY

The testimony presznted at the L2aTing clearly indicates that on
‘the hillside just above applicant's proposed point of diversion, thawve is
considerable sz2pags wnich wouldnaturally bs dissipated by avaporation and . .
transpi-a ion wore it not for the fact that "“p licant has constructed a
© gump at the point woere he $annds to diver:t into which ihis sespeze is col-
lected and brougnt to a focus in a smell live stream, the water of which he
now ageks te apprcpriate and conserve for a dznaficilal use.

Witnout a doubt this water is within the watershed of Wolf Créek
and if the flow from the source Were largs znough it would eventﬁally.feach
the applicant's intalze at the head of ths Tarr ditc: some fiva milas below.
'-_mhat trers is little or no desp percolaticn is evidenced by ths tastimsny
to the effect that underlying the marshy groand which is only a few fagat in
deptn ig & clay bsd rock formation W} hich is impervisus to water.

It is protestant’s ccntention that the sespage which,applicant.has
devsloped is juﬁt one of many seepages and molist areas whaich eontribute to
'tﬁe'flow of Wolf Creek and that as a land oWner Within the boundariss of +be
Nevada Irrization Distr1ct aﬂplk:anu should avail himgasif ~f the priviiezs
of purcnasing water from the District rather iman to endeavor to acquire an
iappropriativé right to the use of water to Which the District has a legal
o cl#im. . | | |

| Mr. Durbrow, manazer of the lNevada Irrigation District stated that
élthongh he was famlliar with tha general cornditions inm the vicinity of th

spring he had never actpally inspacted the spring nor had ke Teen to the ap—
plicant's intake. On the other nand witnesses for thz applicant _reSe;téd

-tesfimnny based npon actual otservation <o the effect that the waters which

applicant sesks to appropriate, if allowsd {o flow down the hillgide, wonld




" be entirsly dissipated within 1000 or 15

1,

eat from thz spring.
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In tha opaning priaf 1123 on whelf of appligant zueh sirses is
pilaced upon the fact that applicant is entitled t¢ the watar by virtus of
hié riparian ownership. If 15 nat ssan however Waere this has any bearing
npon the point at issus as it is well eatablished that riparian rights ars

_geparate and distinct from appropriative rights.and are nalther impalired
ﬁor improved by tze filing of an application to approzriaiz under the Water
;Commié#ion Act. .
In,its.reply brief protsstan’ contendis that inasmich as aﬁ?licant
' 15 seeking to apprepriate from the spring iiseif rsmther than‘from.a catural
streem flowing therafrém, tre Divislon of Water Desources has no juriedic-
" . o _tien in tke mzsttér as the only wa‘ers sﬁb;}ect to zpprepriation under the
'3Water.Commission Act are waters flcwing in a "river, strean, canyon, ravire
or othaf ratural channel.”i_?roteétant guotes from Section 11 of thé Hater
'COImIiEs-ion Act. | . |
|  1n this connection it may be said that the testimony introduced
'st“theuhearing clearly indicated that dua to thg operaticns of tre gpﬁlicant_
& surféﬁe stream emarated from the spring and ir view of Section 42 of the
ﬁater.Gommissien dct Whiph declares tkat "whenever the terms stream; stresn
- gystem, lake or other body of water or.watér.bccurs ir sections of this act
_ r§1atiﬁg*f§ epplications to appropriaste water or permits or licenges issumed
',pursuant.to such appiications'.........., such term shall be interpreted to

refer only to surface water and to subterrerean streaxs flcwing through

' kmown and definite channels", ihie o0ffics has no alterrative but to assume

. ©© jurisdiction.




COTCIrSioy
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The regord clearly indicates fnat there is unappropriated water
in the source from whleh applicant Treroses to appropriate wiaich I8 not

conperved by tie applicant would e dlesizated by evaporeticn and transpize~
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tion. The uwses to walch applicant Drcpr‘aes to put the waier ars ussfol ard
beneficial ones. It is therefore fthe opinicn ¢f this office that Arplicae~

©tion 7611 shounld be aprroved subject ts the usual terms and cenditions

ORLER
.&.ppl-ic:;t ion 7611 for a pe_mitr to appropriate wate ving bean
filed wi+h tre Divisicn of Water Rsscurces as above stajed, a protest hav—
__i..b.g"-eaen' fil_a:i, a public zearing raving been hsld a.nfi. tre Divis’iﬁn of fater
. h Sasources now beirg fully irnformed in the premises: |

IT IS TEEEET ORDERLD that Application 7611 be approved and trat
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'8 permit be granted to the applicent subjec® to suck of the ueuval terms ani

condd tlons &s may be appropriate.

WIT‘« S oy hard azi the seal of ts:s Departmant of Public Toris -

6f tke State of Csliforria, this /3tf day of W , 1934,

LNV,
P L«u ’p EDWAED EYATT, State Ergireer




