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APPRARANCES AT ZZARING HELD IN Sal FEAF”I €C, AUGUST 3, 1934.

For Appiicent ' '
&. Patreni ' ' C. A. Torellec

For Protzztanis
Hiviera Land Company Marshall Muckells
John and larsarzt T. Iyne _ Yarshell Tmckolls

EXANIYZR: Harold uonkllnﬁ, Depaty in Cherge of Water Rights,
Division of yater Lescurces, Depariment of Public Works,

State of Califernia.
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SSZTIAL FEATURSS OF AFFLICATICY 7820
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Agplication 7250 was filed with the Divisiorn of Water Rescurces

on February 15, 1934, by 5. Fatroni. ar Arpliestion 7880 1t is yrroposed
to appropriate an amount not t¢ excesd 40 acrs feet per anmum from San
Ticente Creek in San Mdateo County, tc te diverted to storage from aboub

Decemhér 15th to about April 15th of each season alt a fata not to exceed

0.20 of a cubic foot fer second. Storage #ill be nade iz a reservoir of
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40 acré feet capaclity and the water will be ralea gd durirz fths rverisd from
about April 18%h to about Decocber 154% of each teason Jor ble irrigation of
40 acrec of lend. Vater will be divziied from Sen Ticente Creck at & point
where the Falf !oon Bay — San Franciscy highwey crosses Sen Tlicente Crsek

which is within the SEz of Big of Secticn 3, T 5§, R 5 W, U.0.B.3¥. The res-

r

853 of MWi§ of prcjscted Secticon 10, T 5§,

Eb

ervolr is situatsed within tl
R6 W, M.D.B.&l4, The place of use is on applicant's preoperty mithin th TE
of projected Section 10, T 55, 2 6 i, M.D.B.i.

The application was protested by HEiviera Lend Cowmpeny and by Jozn

end Margaret T. Kyne.

PROTESTS

e Riviera Land Comrany claims that it and its predecessors ir in-

ferest:have apprbpriated ani used the waters of San Ticente Creek for the ir—
rigation of Ite lands for more than 35 years last past; that more than 10
years ago iWwo reservolrs were constﬂucfed on 1is preperty and slthough it has
diverted all the water available there Las no! besn a sufficient gquantity to
fi1l these resarvcirs nor to meet its irrigation requirements. It is furtrer
claiced tiat there has bsen conslderable litigation over tkhe waters of this
stream and that as early as 1915-1914 the waters were adjuiicated by court
decree wherein the Eiviera Land Comtany was plaintiff and the other riparian
owners on the strzam were defendants, wbich-judgmeﬁt wag sustaired by an ap—
- peal taken to the Supreme Court of Cazlifornia., This protsstant allegsg iz
.effect that all of its land, containing 85 acres 1z used fcr.truck gardening
and siould Application 7850 te spproved protestant will be irreparably dao—

aged. Frotestant's point of diversion is located just below tnat of the ap~

plicant.



. Ayny claim a right te divert 6.0 miners

inckes of water from San Ticerte Creek from sbout April ist to about November
ist of coch year which right Is based wpon Application 121, Permdt 1liZ, Li-
csnse <G. n¢;Lt is also claimed under Superior Court Jecieicn and riparian
ownersbip. Theee protestantc milege in effect that shouwld Appliention 78E0

be approved it weuld resuit In depriving them of irrigetion W&tcr during the
Tirst thres wmonths of the yeasr; that 1t would prevent flow of certalin sprirngs
glong the course of the c¢reek; that 1t would result in decreasing the velocity
of flow in tke siream Vel and its attendant self cleaning activity:; that 1t
weuld prevent the growth of folisze, siarubs and tress along the banks of the
stream th:sreby endangsring the firermess of the bazks, threatering the contours
adjacent to the embaniment and malkdng the proverty less desirable; that it
would faault in causing & deposition of sediment in the'stréam Hed and fhat

in any vericd of ‘unusual runeff the natvral flow would be so obstructed ag
ﬁo cause Washouls end cave-ins along the bank andi that the approval of the
application would result in depriving the riparian owoners along the stream

of valuabls Water rights #hich tave elrsaly been adjulicated by the Superlor
Court of San Mateo County.
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Applicaticn 7TBE0 was completed in accordance #itkh the Watsr Com—
mission Act and the "uies a:i resulations of the Divisiorn of Water Rescurces
and bteing protested was set for a public hearing in accordance with Section la
of the Water Comulssion Act on august 3, 1334, ai 1:72 otclock P.l. in Room
537 State Pullding, San'?rancisco, Califcrnié. 0F this hearirg, appiicant

arnd protestacts were duly netified
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in the viginity of MEnmtkh Peak! in fthe Montars fountain Dange in Ssotisn 25,

‘T 45, R6 W, M.D2.2. and flows In a gensrel seuilwesterly direction a dis
tance of abont four miles %o the Faclific Qezan. The draitnze arsa comorises
some 4.5 sguare milss of woich about 4.1 s3uare miles ere above the preposed

]

point.of diversion 2f the applicant. The alavation of thz watarshed varies
from sea-level to about 1700 fest above sea levsl.

¥o data 1s available pertalining to +he normal flow of the stream.
Ths nearsst government rainfall station ie 2%t San Prancisco. The recoris at
this station iniicate the rainfall was 104% Qf norzal duriag the year 1931,
55% of normal during the year 1932 and 78% of normal during the year 1933.

Although the record was not complete for ihe year 1924, thic year was also

one of dzficient rainfall.

TSZ OF VATER 3T PROTESTANT

The first protestant downsirean from thalapplicant is the Riviera
Lani Comﬁany wandeh clalms the swnership of €5 acres of land. The summer
flow has been dsficient during the lmzt few years and ths Company has con—
structed two reservolrs in #hich to collect the winter runoff. Apparently
the entire 65 acrss is used for truck gardéning azd water is beﬁe?icially
uged for irrigation purposes. Mr. Debensdettil, menager of the Co;pany, tes-
tified af the nearing that the flow of San "icenta Crealk was not safficlsnt
to fill the resarvolrs durinz tke season of 1933—34. Tuaring the season of
1332-32 one reservoir was filled and the other partly filled,

On Octoder 5, 1915, Marzaret and Joha Kyme Tilsd ipp Tication 151



with this office to aorvOﬂvLatn 1 enBic font per second of the waters of San
Vicente Cresk for irrigzatlon rurposes. Ths epplicaticn Waz arzraved on Uay
27, 1915, by the issuance of Permit 117 ani om larc
issued ccnfirming tha rignt to an amount not to exc:ied £.6 nminere inches

(O 185 c.f £.) to be diverted f om aboat Anril 1st to Yovember lst of eact
year for the irrization Df 9.6 zersz of land in Lot 18 and 3.6 acres of land

ithin Lot 17 of the Half Maom 2ay Colony Sudlivisiocn being aporizimatsly

of Section 3, TS5 &, R & W, ¥.D.B.&I.

[ 30

within the SWi of S¥
It would appear from regorts of licensee filed subseduent to lg-
gupnce of lipense that water was available and used for the irrigation of
16 acres of lani in the years 1928, 1927, 1928, 1922 =2nd 1972 during the
perioi'from May 1st to Cciober 15th. Yo use of water was made in 1231 due
to unfavonable market ccnditions. |
The project was vizited by an enginesr of this office oﬁ Octcber
11,719 25, at whicuo time he was informed by the licensee that practically all
of the riparian rights on San Vicente Cresk ned bezen decreed by Judze Duck
of the Superlor Court -f San Mateo County tut that ths surplus or floosd

waters had nodt baen included in tha decrea.

RIPARIAY RIGTITS ADJUDICATED 3Y COUET TRCXES

On August 23, 1912, an action waes brought in the Suvmerier Court
af San Mateo County by the HZalf lMoon ;ay Land Courany, et al. v. 8. Z. Cowell,
et al. seekding to perpetually enjoin the iefendants from divertirg any of the

wateras of San Vicente Creelr to non rirari lznds and reqguesting the court t¢

]

aijudicate the ripvarian rights on said crssk. The causs came Alarxy

for trial before the conrt on Cctoker 28, 1912, and thersafier on "a 1, 1913
’ ’ _ J

a Judgment was rendered by Julgs Jeorge T. Buck under wnich 1t wae ad‘udga



that the. plaintiff was antitled toa continuéus flew of 8 mirers inches for
irrigation of iis riparian land; that 2. T, Cowell, ot al. wers entitled ¢

& continuous flow of 4% mirers inches Joy irrigailen of their riparian land;
and trhat T, Y. Torzileo wze entltlaed tco a continuous flod of 10z miners inches

.for the irrigaticn of his rirarian land; thet If 2t any time there was less

l

_Wate; flewing in the creek than the aggregate zmounts allotted ic the zeveral
parties thern each should iake 1ess in the szwme rroporiion; that when more
Watér was flowirg than the aggresgate of tre amounts allotted and any eddi-
tionel area of lané belenging to the defendants within the watersﬁed of the
creek should prove to be capable of profitadle irrigation sald deferdants
should be zlloweld to use on suchn additlonal land the additiénal watsr therein
iﬁ excess of the amcunt allotted bty the Judgment and iz proportion to thé
amcunt of additiocnal land eo Capaule of prefitatle irrigati 5 It was fur-
ther adjudged.that Cowell, et al. had no right t¢ divert water from sald
.creek to.ncn-rltarxan lands and trhey were enj joired from so doins. It was
also provided tnai noinicg in the Judgrent snould prevént the defendants

from using more water on tkelr riparian lands when the plaintiff or cther
lower proprietors did not object thereta.

The case Was appealed to the Supreme Court by Cowell, et al. ard
¢n Qctober 17; 181, the judgmeﬁt of Judge Puck wae affirmed with & aiight
modification to the effect that notaing in the decree should operatc to pre-
vent any one of the parties from takirg and using the maters &f fhe stream
on hig own lands &%t any time when such taking and ugse did rnot irterfere wit
the use by exy of the octler owners uﬁon his riparian lari, of his reascnable
share of the wa*er, as above limited (1€0 Pac. €75). Rehearice WAG denied

November 1, 1916,



'

Jugstice Shaw in reniering nhis declsion siated in part as follewe:

[}

“The Court 4id neot a&ttcmnt to apportion the entire guan—
tity of water that miglt et any tizs, be flowirz in the strean,
The apporiicnuent was made of ‘iz respsctive staress of the poo-
ties at a time wien the stream had & flow oFf only 238 inches The
vear ¥nich gave rise to tiin salt wag the drisst that nal been
known for mary years; and ‘he grportlomment irgluded no greater

R

quantity than was flowirng in the streaxz in the dry seascn of that

year,i

it appears'from tegtlmony pressnted at tke hearing that a tempcrary
injunction was given by the court in 191?.which was tade perzanent by Marwell
Me¥utt, Judge of the Superior Court on Xarch 11, 1933, ordering the Ocean
Shors Tevelcpment Coupany, the Jaif Noon Eay Land Company, 5. H. Cowell, et
al.; Phillip Torrellec, G. B. Torrello, David R. Tonei, E. M. Torrellc, Joe
Gudugul and F. @uliici, et al., to refrain from diverting any of the water
cf San Viéente Creex to any lends non-riparian to sald creek or from divert~
ing or their larpds, ripaerian to said creel, anj more water than that to which
they were entitled as riparian o¥ners. Also if appears that a condition was
laid down-bf the court to the effect that flood flows could only be taien by
permission of ths varicus riparian ownsrs (iranscript of hearing pages 20
and 21), The vrotestants spparsntly rely to a considerable extent upon the
ﬁdjudication and subsequent fiﬁal injunction. The applicant, however, was
not a éarty to the decree ani is not affected fhereby. loreover the dscrae
was eﬁtered subsequent to the effec*ive date of the Water Commission Act
after which the only way in which an apprepristive right could be initisted
was by filirz an application with this office. A riparian bwngr hsg no juris-
diction oveér water sxcept as to the amount he can bzneficially use in a
natural regimen ¢f flow. fihile the courts nave :eld tnat & riparian owner

may nave the rignt to the usual, ordinary and custumary flo¥ of a stream



(Chow v City of Sznta Dartara, 22 Fac. 2d. 5), the only way in wihieh é right
to flood waters msy be acquired wiich cannot te wiilized except by seascnal
st:;age is under the Water Commission Aet. If the terms of the semanent in-
Junction of the Superior Court of San Matec Zounty wera correctly expressed.
at tue hearing, aprarently the court undertsock to adjudicate water to which
no title was vestsd in the riparian owner.

Aside froﬁ the application new tefore us no epplication has ever
been flled with thic office for the epprepriztion of flocd w#ters by-diver—
gion to storage and the only application previously filed tc apprepriate by
direct diversion was Application 131 of John ard Marszaret 7. Xyne under
which the right was confirmed to divert from April lst to November l1st of
_each}geason. ,
- Although the courts Lave held tiat seasoral storags cannpt be le-
gally ﬁade unier & claim of riparian owzership, the Riviera Land Company
more than ten y;afs prior® ic thé filizng of Its protest agairst the approval
of Applicaticn 7350; construe ted two reéerveiré on its preperty telcw appli-
cant's proposed point of ‘diversicn and reservolrs hal also been constructed
above applicant's pcint of divefsion by another rigarian claimant for the
purpose of storing flood waters of the creek. Although the exact dafé of
‘tke construction of these reservoirs is not shown by tke record it-ap?ears
that they Were btuilt sudbsequent to the effective date of tre Vater Commission
 Act.

In 1923, cne Yerli constructed & reservolr on the preperty now
~owned by-appligant G. Fatreni wihich has a cepacity of approximately 40 acre

feet and Wiich is the same reservolr as deseribed in Agpllcation 7250 and

this reservoir Ias been filled four or five timss. Mr. Falrinl acgw red




the properiy in 1932 and wiih the excentilon of the year 1334 has filled ‘he
reservoir each yesar frcm tiz flosl waters 5% San vicuente Treex apparently
under no color of right., Te is now seexing to comply wWith the law to tke
extent that Applicaticn VEE0 has bear filed for *he purpoce of stering

flood waters of ths siream.

It also appears from the testimony of Franciz Zyase, a bdbrother of

protestant Jehn Kyne, that some ons hed construeted a reservelr at the mouth

of San Vicente Creex for ioe pargcse of stcring.the flood watezrs '"because

he has no cther rig 1’t=-'" .;nis resérvolr partially filied during the montk
of Februery 1932, and cbmpietely filled in 1933 and 1934 although the flow

was small durings 1934,
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Under wiat claim of right the riparian owner: are stcr:ng.t:= flood
watere of San Vicents (Creex has not been shown. Assuming that sueh diversion
is mads under some color of right, which appears doubtful, the testimony vre-
gented a£ the hearing clesrly iniicated tuat even during years of daficient
runéff there wag scme water which passed all diversions on the cresk and
flowed into the ocean_w;thcp§ being aprlied to any useful or beneficial pur-
pose.

" Albert quilici, & witness for the 'ag.;plicant, tem ied that ke
had.obéerved water flowing inte fhe oceﬁn for a couple of Weeks during the
season of 1333-34 after a periocd of rainfell,

Frorm the eqtimany of . Eertoluccl, a witness for tke #pplica:t,

who had resided at lloss Beach for the past eleven years, it zppears that dur—

ater and that even during the years

y

ing the year 1971 thera was plenty -

1922, 1933 and 1984 wiich Were deficient in runoff, water escaped into the

ocean.




sptant Jonn Eyne, testifisd thet ke
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had lived om Sexn Vicente Cresk sractically 21l ide 1.l and aithougli the
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years, in previous years of norzal rainfall the creclk used to rum bank full
nearly the entirs winter long. Trcm hie testimony it sprearsd thot the flacd

flows during racent years were confined f{o & stream zprmt thrze feet deep

falle ®ere such that there was nc way of impounding ihe water: that even in

the year 1934, during the montn of Januvary there was a strean varyinz in depth

o

from 2 feet t2 a mere trickle fleowing into the ocean beyond all ddversions.
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Aside from thsz clais of injury based upen the allégaticn‘that the
preposed dive%sicn would resy Lt in depriving them gf wvater for irrigation
purposes, protestants John azd larzarat T. EZyne allegsd in effect that shomld
Appilcetion 7830 he apprdved it would result in decreasing ths flow of the
creek to such an extent tlai it would result in the drying up of springs aleng

~its cocurse, would prevent gfowth of shrubs aloﬁg the banks thereof eniangefing
‘the firmness of the banks, would interfere with the self clesring of the strean
and would allow silt and sediment %o collect, thersby obsiruciing the natural
flow,

Nﬁ testimunj was presentsd &t the nearing in surport of tnese alizga~

tions anl no basis has beesn shown for denying tliz appropriation on thess

grounds,




The purposa to waich applican r is a use-
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lar application 7820,
It is tierefors the opinlon of this office that Appiicztieon 7350 shouli be .

aprroved subject to the usaal tsrms and conditions.

OZ2RR
Appiiecation 78ED for s pormit to appropriate water having been filed
with the Division of Jaizr Hzsources az above Stated, oratasts aving been

filed, & rudvlic hearing having bezn nelu, and thz Divisisn of Jater Resources

noW being fully informed in the premisag,

IT IS EERERY CROZIED that Applicaticn 7852 bs approvnd and that a
permlt be grantad to the applicant subject to such of the usual terms and con~
ditions as may be zppropriste.

-

WITUESS my nand and the seal of the Lepartment of Pybl iﬁ Aorks of

the State of Celifornia, this 7@/ day of <ﬁﬁw 1934.

EDWARD EYATT, State Ingineer
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