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APPEARANCES AT HREARING HELD AT YEG&IA, JANUARY 20, 1333,

For Avplicaat
L. A. Stirouss In propria persona

For FProtastant .
T. Burng : Je M. Allen, Attorney at Law

EXAMINER: Everstt H. Brysn, Supervising Hydraulic Trgineer, Division of Watsr
Resources, Departaant of Public TWorks.

o0o
OPINION

Application 8345 is to appropriate 1 cubic foot per second from Carter
Creek, a tributary of Klamath River for irrigation and domestlc purposes. Di-
version is proposed at a point within the S} NEL Section 33, T 14 K, R 6 &,
H.B.&4. and use is proposed within the N¥; NW: and X% S¥ Section 4, T 13 N,
R 6 B, H.B.&M.

The aﬁplication was protested by T. Burns of Somesbar who claima a -

right to tne usc of the waters of Cartser Creck bdased both upon riparian cwner-

ship and use for more than fifty years upon property in the Wi of Section 32,

T 14 ¥, B 6 %, H.B.&4M. and the N%; of Section 5 of T 13 XN, R 6 E.




Tha application heving besn complated and duly roticesd, and a protest

havine boen Filed the matter was a2t down for hearing abt Yreia, Callfornla, on
Jenuary 20. 1938, OFf this hsarine both srplicant and protestant receivsd due
notice. . Anplicant appearsd in person and proteatant was repressentad by Jamss M.
Allen, Attorney at Laws, Treka. Protestant advissd by lattar that he was too
bus? w#ith his mininz opsratisns to attsnd, and that he deeired & ypostponsasat
within which ﬁo prepare his caze but the regaest was refused. lHis attorney
stated that protestant waz in Yraka ths moraing of the hearing and was unable
to explain his fallure to attend.

| It appears from the testlnony of the aprlicant that the flow of Car-
ter Creek at his intake is approximately 25 miners inches during the low flow
perisd of & normal year, that thera iz an increment of perhaps twice thie
amount bstween that polnt and the diversion point of protestant, and that pro-
tostant makes some use for domestic and irrigation purposes and a desultory
uze for mining purposes, ~plicant testified that he hzd been residsat in

this area for three yvears and that althourh he had passed on an averaze of once
each two weeks where hs could have obssrved any mirning use by protsstant, he
bad esen him mining only two or threse times during the summer months., Appli-
cant did not deny that protestant was rlparian to the stream and admitted

that the full sunmer fléw could be used beneficially for mining on protest-
antfs land.

CONCLJSION -
It appears that there is a small flow in Carter C:eak vhich during

recent years has not been utillized to the fullest extent of which it ia suz-

ceptiblé but that protestant probably har a riparian right under which he

eould divert and beneficially usa all of the low flow., However, in view of




i) "

the provisions of Article XIV. Section 3 of the Constliution of the State of
California, protesiant cannot reguire that the full flow of Carfer Creek be
pernittod to discharge continuously to ana past his diverszion point in ordasr

that he may, as in ths past, meke 8 dasultory use at will., As a riparian

owner, and possibly as a prier eppropriator as well, hs ia in a position to
demand, as azaingt the appropriator clalzing under Application 8345, that such
of the flow of Carter Creeck a3 he is prepared to and will use benaficially be
peraitted to flow down to his intake, The surplus in an amount not to exceed
what was applizd for, towit one second foot, is available for approsriation
and use under Application 8346 if Mr. Strouass desires to proceed with his ap-

plication.

Application 8348 having been coupleted and duly notlced, a protssi

having bsen filed sgainast the approval thereof, a hearing having been held

after dua notice. and the DNivieian heing now folly s2dvised in the prexisss,

_________ i -

: IT IS HEREBY CRIERED that Application 8345 be approved and that a

4 ' permit be issusd thereon subjsci to the usual terms and conditlons.

% WITNESS my hand and the seal of the Department of Public Works of
& P

: the Stats of Californis this <574 day of }ﬂ.,ywwj;_f, , 1936,

EIMARD HYATT, State Eneineer
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