® © BEFORL THE DIVISION OF WeTH# HESOURCES
o : DEPARTHINT OF FPUBLIC WORXS
8T4TR OF C:LIFORMIA

In the Matter of Application 8097, Permit 5079, of
L. 7, Moulton & Coapany to &ppmpriau m
Aliso Gpeek in Orange County for Irriga~
_tion and Bmstic Purpmn. :
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APFEARANG 58 AT HEARING HZLD MAY 2, 1978.

?gr Applicent -

_ L. F. E-%bul’can & cmpqny . Jemes G, Searborough of o
. - o _ Sesrborough & Bowen, Attys.
_ . - ' - - at Law, Los Angeles, Calif,

For Frotestent _ _ S o
- El Toro Campeny. ' Vistor Ford Collina, :
E ' . A%tornay at Law, Los Angelea

and Hyde Forbes, Engineer
-and Geologist,
Ean Franeises, Callf,

;muwm Bysrati N. an, Agting anuty in Chearge of Waser Rights,

P Ddvision of Water Rescurces, Departmant of Publie i‘iorn. '
alo

SEINIGHN
In tm.# pweuﬂing there 1s pending befcrs tﬁao Division 8 mquut far.
ﬁxtam:lan cf time within whioeh to bagin eunatmuuon under Applicntiua
__ aow Permit 5079, snd simultaneously u pstition to change pmm of diversion }
_mﬁ neka ather less significum: o!mngu under aam applizmmn and permis,

‘I‘M eiroumstances smaua&ing the ocass are briefly as. rollm
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On Dephamber 11, 1934, L. P, Noulton anﬁ Company _ri led Application .
auey _ggé_king to appropriate 2,500 acre feet from éll.ao ﬁmik Tor irri'gaw_
tion end dmatﬁd purposes, diversion o be-. made at & point within the
*%i S8} Section 4, T. 7 8., K. B W., S,8.8, & M., and use to be made uﬁpﬁ-
| _'ﬁ.ﬁ-_ﬁﬁ'awn in Seotions 26, 27, 28, 33, 34 and 35 of T. & ., K, 8 ¥, and
Sestions S, 4, 9, 10, 15, 16, 21 and 28 of T. 7 S., R 8 ., of umbau
and meridien. '. | |
There was pending as the time a prior appl‘iaatibn (7901} of A. J, Stesd
 sesking & pommdt for the seme water, Unti&l‘ this earlier ag:plication was
- cangelled on Snptamar 27, 1937, it wan not rusihla to pmemd with kppuaa- '
tion BO%7 of I.. ¥, Moulton and Compeny and seid apg‘ucmtmn oY gocordingly
.alxen_gd %o pend. - This applicetion wes therefore nat appmad until December 0,
1937, - | |
b!atiaﬁ of its spproval and of the f2es then dus end payable was forwarded
to permittes on Janusry 3, 1938, and ihe reaera indiostes thet th& N¥oulton
'Gmny pode immmdlicte eftma to econtuet {.H, ammng, the englnoeer who
or.lginally Wlstgd Appliaatian 8097 and prepared the aucessary mApS to uo~
eompsny $t. There wus scme delay in reaohing #r. Bmwning but 1t appears
the parmiites hed e meeting with him on Jenuary 13, 1938, at *hieh time hs
' _waa angaged by pumi.ttn and gonganted to pmeud at onee with empl.otian nx‘
plans for the dum proposed, On the sums dey “Ar, Bmmu sdvised this office
of mn.ma&_mtiﬁﬁs and pemittes forwarded pexmit fees in the smount of
#71.20. | | Lo

There wer: unususl atorms maiatolgr following whioh oacasionad 80D

. delay in comnection with field work and, becoming d&antisﬂaﬁ with the

~ progresa which he was making, L. ¥. Moulton uud Compeny 4ischurged My. Browne
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ing op Februsry 55, 1938, _Em inguiry and mnati-gatmn wia #uquir-aﬁ to

find another sngisiesr to teke his place but on March 7, 1938, poTmistes
Qnéagnd th&_neEVicos of J. A, Vooley and instructed him to proceed with
plans to setiafy the requirements of the Divislon.

| It appesrs shet in Ootober 1937 e group of lemd aﬁhﬁrﬁ*an Aligo Creak
aboio Les ?.'Baﬁltun-andlcun@any bagzme 1ntseuat§d in the ﬁtvclopmwnf of
a&urtga [+ thﬁt oreek, Aftsr scms. 1nraatiga%ien of tha matter thsy'apgruugh—
od L. ¥, Moulton and Gau@euy on Junuary 26, 1938, with a prupenitian that
thay undersake a juint'stor&go daovalopmant appraxinutolr twe miles upstraan
.'frﬂu.tha ruservair origzinelly yropossd by parmittao. Thare followed
‘ anmﬁrnua sonfarences betwesa L.F. Moulton eand Company (the pemmittes under
Applieatian 8997) and this.sroup of land owners. ¥e shell hereaftsr refar
%o them &8 the "Il Toro group®, but they should mot be gonfused with the
"KL Toro Gmﬁmy whose Applicstion 9116 is pending berore the Divisiom also.
_ ssaking m apprupriatien from alliso Grtek:undor_a laﬁar priority ihan'ép~.
pl_.i;:ahi_on 8097. |
| These confersnces tarminatsd in an asra#nanx_ﬁatad'ﬁpril.ﬁ, 1938, by

and bstween L.F. Moulton snd Compsny, party of the first part, on the one

-.kéﬁﬂ.land "such owners of lands within the wabtarshed of Aliso Creek in Orange
féoaﬁty, California, who mey execute this agraement, eacond partiea,” on the
- other haud. Aa'pnrtins ar tbe second part ib this agreement chara_tgrt_tbrty
#ignatures annexed, rnﬁrasanting ownarahip of 456,96 acres outeide the
Coriginel gemmit ma.' ’rbn substance of this' agreswant 15 to the effeat 'sm-'

if the Division of Watsr Resources would grant sn extension of time and sllow -~ -

a ohunge in point of diversion to the new reservoir site referrad to qh&rg.




'.:nnd a nhanga.iﬁlp;nne of éaé'tn include %ha lands of the B Tcrn'éraup;'
th@lkuxzer‘uéﬁlﬁ Pﬁ&IGhlfhﬂix the cost of a ro;arvair of & maximum |
eapaait1'or-l,éaa'asre'ftit at the new ﬁqi;&. end share equally with
L. 7. Noulton end Company in the 00st Of operetion ami the storsd weters
made svsilable by suah regervolr. o _ e

Simultansously with '-thn-ﬁiaaution of thi li'agrdmn%. the two ﬁﬂ mi-
'Itbrwarﬁed & ranunl patitian to the Biviaion~askin¢ panniusian o uuka thn
- -naGe$aary ahqngos to aceomplish tha purpase .} 4 atia agrnamsnx thies
p@t&tion having beon raecaived by the ﬂivision on April 11 195&.

Ths ¥ Toro ”an@any, applicent under*&pn&ientton Qllﬁ, pratsnz
_any oxtaxsisn of tim@ within whieh to bagin.uonatrﬁatian undeyr Agplicnu
“tion 8097, Fermit 5079, elloging that leck of diligense hms fortested
all rights undor‘tha permit, and alleging thet the petition to nhnnsa wag
in. i@fnat #n sbandanaant of all rights under ﬂyplia&tiun 8097 lﬁdh that |
-mzwﬂr awelawnt procseda undor the revised plen ﬁo_uld pressed under
a lnter prlur&ty and‘éubnrdi#ate to the rights of ¥l Torc Compsny under
| A;ylicatian 9116. | | o
| ': Yo have indicaﬁed nbnvs vary briefly the steps taken by L. ?. Mbultun'_.
- and Cumyany in the txua which elapsed between raceipt of notice of ap-
prﬁval of 3@;119&%193&09? on ar about Jammary 6 1935, and the cngaganant
'et Enginssr'xg Ae ﬁoolay on Harah 7th. ¥When inzinear ﬁbe;ay was Gngugeﬁ
"L. ¥ ﬁaulton m Campany hod before it the proposition of the 0 Tore
.'sreup for a rov;sad project in which they would partieiyntn. My, éaelﬂy'n'

'.inatruations ﬂara to 1nxaatigate this proposal as an altcrnaﬁita to thi

a:iginal Pfﬁjﬁﬁty




The uneontrovertsd testimony of both Mr. Yooley and Gaorge L. Babaa,
"&n engineer origmauy angaged by the 11 Tom grcmp who aaaiswﬂ Mr.
aaal_ay after s mgmsn_t ’hy the_ sé_moulto:ta', 1; to th_e effeet thut'fla :
hﬁaﬁ storme preveiling during tl;a months of Fsbruary and Mereh prevented
lma-_ﬁ.ssx_'u}.. axp;aratian of the two daa sites sufriciemt for the Irepare~
tieﬁ- of plans for e dam at sfther -site. H_w-arthalum ¥r. Woouley procesd. .
‘a4 with his investigations imzedietsly snd on Nareh 27th, or twenty da&n_
after his engagement, Tecomusnded joint development of the npm'm.mi
by the Moulton Gom_pnny m the 1 Toro group %o & capacity ot some 1, 600
: n«ru faaat. _
intieipating the pouihility of delays which would meke 1t aiffiouls
. if ot mpasaihlc for L. F. Houlton and ﬁuupnny to bagin oanatrueum on
 or ﬁatoro Anril 1, 1938, as prescribed in their pefmtt, end the yossibin _
di.ainhi iity of chengas oi modificetion of thé originel plans to aunrm =
to the ‘sugrestiona of the Tl Toro group, Mr. “‘%ifbbley on H#reh i&th. a:e; savon .
days aftar his ongagmnt; wrote to tha Division for informstion, partie-
uiu.r_ly inquiring as %o the posaiblility of obtaining an extension of time
-utmn which to bagin comastruction snd p&'min_aion to change the dsm site
or eonstruat two dsms instoud of one. |

' The Division was at the time mindful afi'sho- earlier epplication

(Ko. 9118} by £l Tore Gaupany on whiech actian wag then and iz now pand.tnz,\
It 1a not pmaticablo for tha El Toro Company t0 pwroceed ﬂth development
WO:' Appuaatien 911& 1: davelopmont pmuﬁa umiar Appliontion 8097 by |
L ?. Moulton and Gompeay. In this oonnsaticm The ¥hising can:puny
{weceawﬂ in int m_mm of %1 Taro Compeny) had on Hmm'w g2, 1987,
 urged thet the L. ¥. Moulton and Company be held to strict sacountabl 1ty

.




©in the matter of diligencs under thoir applicstien. JFor thas resscn when

. approving the Moulton application the Division hed selled applica'ntt‘s'_'
atteation to the psouliar responsibildty irh‘;eh_ maﬁa upon 1t, to proceed
mm_ly.' ‘Therefore, in response _ta Ky, ?a’miuy'a request for infomation
as to the ossibility of obtsining an exbension, the Division o ted him
40 this am&tion. which in part steted "Unless mn uppnnation foxr ap-
proval of the plans for the dem 13 filed promptly or there is some aﬂmr
| showing that the matter is being pressed, we shall be cbliged at tln [
_yirazs.on of the time allowed rar baginnins amtructicn to cite puwi oo
'w ahcsw mme why the permit sbould not Ye revoked upon tha srotmn ta:t
: ruilm to eomply with thu torms and c.nditions thersaf.*

Under data of HMereh 34%h, or seventess dsys Tollowing his engaganent
by L. ¥, ‘oulbon and Company, iir. Feoley arota to the Division agein et

aonaidem’hlt :‘wngth indleating his teatatim cmaluaion that it wes dnirahle

_ for the cm;,any tﬁ procesd with a jolnt starsgo ﬁanlepmm in mparntiea
with tae El Toro grauy. ‘Hoe statsd that thae time allowed kim w.tthin whioh
to complete hia a‘sudiq‘s_ha& besn insulfficlent and that mors time was nécu-
sary to mpieto hig study. He asked again for an extension of time ;r;tﬁiu
w:?ziah to b%giﬁ .oanatruc'tian, ramarking hawawr th&t "rathar thun.n'nk' the
loes ar appropriative rights under the psrmit iamsued we cam prooud LT
- gording to your letter of Mareh l6th, 1988, snd sutmit plans on the
' ori.sinal sita of the appliecation.” _
_7 The Divi sicn it will be observed was sonfronted with an unususl Qitﬁ&-—
timi. The time arlgma.lly allowed within whieb tu bugin ecnsﬁmtim& tmm
the ﬁaul%on permit wes nhmxt to expire. Psmittm. bed not comuenced son-
 @trustion, and was ﬂids;nuy not prepared to bLegin comstruction wiﬂﬂn the

time sllowed. In fact permittes was asking en extension in order to further
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&su}.up its consiruction ;Sﬂm and maks changu whiah would pmﬁde for
ﬁhe irrigation of lmnsu noy erigimuy Mmaed within thw appuwtion
ox:_- ixmlwled for service under the permit i.s_tm. At the same time thnm
wss pending before the Division am appliostion of lﬂtui priority whic}z
mnﬂiot«d #ith the Houltom permit _nnd ander w;siuh:thn uppliasht aw.‘ul

‘hape to teke noshing if the lMoultons prosesdsd with their intended

_ ﬁwaiﬁwm. Thiz leter applicent was wa-ging uponh the Mvision that

L. F. Eoulton and Gwany ba hald to a\hrict aﬁemtability in the metter
ol t!iligmma an¢ the Division £516 - that 1% _wule net appropristely grant
&n o:teagaian to L, P, Noulton and Compeny as requested ﬁﬁon th&ir ox parte
showing snd without hesring the objestions of the Kl Toro Company. k.
¥ocley was themrém ao.aﬁvi'ud in response %o his ﬁquast for un arsam«ah _
: @m& the matter was sohaduled for hearing aqaéra;agzy with with notice to
the two parties., At fh‘ 'mm of the hearing by stipulstion of the 'pa'rtiu '
it was agrauﬁ ‘ha uemi&n slge the pcnuen to change, whioh had beem ﬂl.na
- and to whieh £l Toro Ewpany WRS ehjnotin;.
: ‘z‘hu foet that the timo allowed uithin whieh to begin amtmtiem

sxpired on April 1, 1938, and permittse, L.¥. ¥oulton wnd mem, had not
 begun aaﬁtmwn. or received an extansion of $ime, did ot necedsarily

" forfelt the right under Permit 5079 es qontenﬂ.nﬁ'by 4 § .’I’nm Campeny. The
| _ request for extension wng befors the bivl sﬂ;an supported by an of fort to
ahow emiso. Th& Division withheld aatien up&n the requast, an smtad above,
in order thet Xl Toro Company, wshich was an 1ntmﬂad rarsy, md,ght mg
™ apportunny to ulao maks a showing in the metter.

| Keithar is thva nny evidenes of abandomment of the project eantmhtmd

undar the _Hnulton ayyliea{non and permit as urged by Il Tore cm. On
_ $he comkrary the letters by Ur.Gooley and both his testizony end ;m& "csr

-7—




¥rs, Moulton given at tho hearing, indicste ‘thurs-was ‘B0 intantion 4o '

abandon. Thess lstters sud the testimony indicate o definite imtention

| on the part of permittee to proseed with tha_dmnlnpﬁant under ‘P%mt_t
5078, The :Gﬁdama is oleer that i.f.unah}.fe .tn. p_mégad wth develomsnt
et the u;ﬁipor dam site ané-to inelude the ad&itiom' 1ands of she El Toro

.' group, the b&anltons wished to prossed with development at the lower aite |

o te the :tuli ast extont maﬂaub}.u.

That the right of an applicent or pemitua of thie office undar

an nppli-a&tian to appmpri&te ia 8 proparty r-tg,ht and that the mu-

3 nuhjeet ta assignmant in whuls or in pert is so well estzblished that we

shull nat unﬂcmalm te uita enses in support of tha statemont, 'Thore

wag tharefm-ea no abandonment or torreiture of righta under “ppl,laa'tim' '

B097, Fermit 6079, by resson of the nugatiatmnn tar assigament or & paxt

1nturea% in thie right to the Z) Toroe grcmp. m ngither will consumme-

. sion or such an adsigmsmt in 1$self fertait m of the rightn w« thu

gpplication and parmit.

Likowisa, thers was no forfeiture of rights under ths application

and permit by resson af the propossl to move to & aew damn site sad include

aéditienal'landa for ssrvica, The law provides {Sectisn 16 Chap. %86, |

“gats. 1915, as amonded), and tha rule is well ast_éblished, that purmins'im_-

- may be granted t_-:_j en .applicant aé'mmittaa to change his polat of
diversion aml plece of use provided othur users ere not injured by the

. ohange. #1 Toro Company has mot shown, or sttexpted to show, that a

oh;&nus in point of diveraion to ths new nmu;_ar. ths frrigetiond the ad-

ditional lana_-s would injure it in eny way. Hather the affort of contest~

- ant has been to show that. tfh‘u 'angxnal projeot of _L.F'. Moulton a@i Company

- under Application 85:6__9‘?.#“ inrsasiblo snd that if uneble to meke the

desired chanses in this projuet, said company must abendon its development

-B-



.thomby leaving the woy epm for ﬁanlopmnt ‘hy £l ’I‘orn Company undcr na

g latsr Applicutmn 9116.
N | _ COROLUST ON _
| ' A;tnr sarsful consideration of tho oirewmstances surrounding this
case and of the-ﬁﬂ&é#qe _pi-a_m_u!, we are of the opinion that L. F.
e Moulton wnd Company exerocl sad Mnenablc @1 1igande following the imco
1 _pmit on Applicetion BOPT: *i;hat.. circumstences m:;_sﬁiwting good -l;#nii
| pmmteﬁ % beginning of eonstruction under the permit within ths $ime
~ prescribed therein; thay th_am _w%; ne ahaadomnt of the 1ntznt1.o'n tp: Pro-
osed with developmsnt under this permit; that permittes hes subritted
_;;gtiﬂm in due form to uhénjo'_ma.nt of &imucn and plege of use under
seid pa_ru!i.u and hua. eétahum %o the satisfection of ihis office that:
othar més will act be insmﬁ by the chanm .i?he patition to change should
be allmd am s reascnsble extension of tim grant ed ni%hin which to bogin .
) aonnruﬂim. _ |
| som
For ?_ﬁ_auu-nﬁ 'damaé suffiotent, the pcrmt_’u unﬁarﬁpplicutian-aaw,

Pemit 5079, -hav-ing been oited %o show onuse why wseid permit should not

'bu revoked upon the grousds of failure to comply with the terms and eonﬂiﬁiw

tharmr' the pmﬁttae apd other interested parun having recaived dus nat&u

of hesring upon this issus; the parties in intersst by alipuletion et time of

hearing having ocasented to hearing upon the issus as to whether or not.other

usars 'wéulﬂ be injured by changes in point of Aiverszicn end place of use
under s:id Formit 5079 as petitioned om April 11, 1938; a full and éoﬁlﬁi
hearing of the intoruﬁea parties upon thsse issuss haﬂng been bad, mé the .

Bavishm of %%at Rosourms baiug now fully




: . e advised in the premisss;

Ir 153 HEREBY OHOEZRED that the patition to ahange 'point Qr ﬁrﬁgiaﬁ
and place of use under Applicstion 8097, Parmit _50%, on April 11, 1988, o
ba ap_pror_ad._.and _ | _ | | _

- IT Is HARUBY FURMHER ORLEREZD thet under such terns axd eond_lti&isﬁ s
| mAy ﬁa deened ap;:‘:--o;:ﬁéta an order be ontmd_a;sénﬂing the time vﬁthin_
which t0 begin construstion nndir said application and pirmit. |

- WITNISS sy hand an& the seul of the Department of Fublic Jerks of %_m
Eftiat'e"ar Gaiifﬂrm;a this 2o 74 4y of June, 1938,

EDWARD HYATT, State Engineer

; ( Cend ) o By Herold Conkling |
ZNB: GG : R T Deputy.
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