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L 5'eubia'feat pexr sscond, to be diverted throughout the entive year from

 the Suertnnnxo Alver for munaetpal purposes mithin the Gity of Ra&aing._-
ﬁ»rutafore the aity hee been served by %hn calttornia %atar Service cﬁmpunx
, un&tr an appropriative right initisted prlnr to the sffective date 6f the
Weter 6omm1ssion Act. 1% now ascke to establish 1ta o water aupply
systen ana prososes to eonstruet a pumping plant on tha right or aeutharly
.hunk ar tbn -acrumento insr at a point noar the northwnssafly sorter of the
city limitn. hal@w ths uxiating punping pl&ni and to 1nntall it own éis%ri*
butian ﬁysttm which uaulﬁ ﬂnplxo&to the oxisting aystam of the pritata
futlls_\tyx
Protests agsinét thﬁ apprevel of Application 8804 ﬂumalfila& By
the following: | | | |
| {1} california HYater Service (ompany
{2} Holly Sugar Corporation
{3) Giver Parxs Company of Gulirarnla
{4) mMeridian Farms ¥ater Company
ta} 3a0tt ¥, Fonie and E. 5. Drown
{6) Fatomas Company
{7} Zlkborn Matual ¥ster Compeny
- {8) YNetcmes Central Mutuml Water Company
{9} Eatomas Uverside Hutual Hater Company
- {10} Natomes Northern Jatual Fater camp&ny _
S (11) ¥. & T+ Incorporated
{12} rerrott Investment Company -
PROTESTS _
The gruunﬂa of objection to the appreval of-ﬂyﬁlieatien B84 urged _
by preteatauts may be briefly summarized as rollewaa
{1} At perieds of low strear flow in dry years the sacrtmanxo
_Qitar is alruady over sppropriated uad-tharofors a0 water is
nvailubin for uppropmiatien during these periode as aent&un ld
of the ﬁater Commission Agt exﬁrsnsly provides that a8 & Pre-

requisitq to the 1asuane. of a permit *thare must ba unapgrapria*

ted water availadle %o supply the applicent.”
' ~Bw




{2) The prepasnﬁIQpﬁropriqtion, togather w&tﬁ others, will

result in so lowering the water level of the river during o
periods éf low-f;nﬁ that it will_ihéraaig‘the cugt.of-§u§p+f .f'
ing by lower aivértafa.anﬁ users of water and neeosuitath_  -
- the remodeling, énﬁ.peasihly the removal of present pnnging-lx' 
plents and atnsr divaralon works to new 1ooat1¢na, in order :.
%0 obtain the water supply to which praaant uSeTE Are entitled.
{3} The summer flaw of the Secramento River 15 alrnady
inedaquate to nnet tha minimum reqniramonks rar aaaetsstnl
pavigation as raeemmnndn& by the War Department aad tku&efuro
no further appropriations during the ari§i§u1 pgrie& should

: be allawad. | |

{4} The City of Raddins 1; slready aaaquataly urvaa with &
sunlcipel uater.aupyly by a pri?ata utility ‘and to apprnyu

'.hn applicatieg'to-;ppropriute_ui?er tar:a'aupliaate ﬁqpplg_ |
would result in noedlsil:eoanomio wactg.aa well a8 in an |
unrassonsble asd westeful use of water and would therefore

not be in the public interest.

sm'rmﬁ ia 37 THE BATER eemssxag ACT

Apglzeation 8684 was uouplcted in accurdaneo with the Weter Com-

missian Aot and the Eulea and Regulations of the Divisien of %uter Resources,

and being pra@antaﬂ uua aat for public hnaring in accordance with Saation la

of tbe ﬁater Gommisnian.Aet on Momday, April 21, 195&, at 190:00 o'aleok A‘H.

in Roem 401, Fublie ﬁorks.Building. Sa¢ramsnto, Gulirarnia.' or this hearing

applicant and protestests were duly novified.
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UNAFURCERIATED WATEA IN SACRAMENTO ﬁwiq

Befors eanaid&ring the eviﬂome with respect to whethsr or not
thora is umppm;riatod watar in the ’iaarmnta z":‘iver suffietent to aupplr -
the applicant, wmid&&fsien will be given to the position taken by the
applieant that "it is an‘bniée the ascope of the m‘th;arity of the Division of
Weter Resources to determine that thﬁra_u m? -.'m: -Vn'qt wapyropriated mto_ré";
mt the sourts alone snd not the Division have mﬂiomty to determine this
lazve hecauss it mvolwa Y detemimtion of prapam rights.

The sanme contention was pronntad in oral) Argumsnt and in bricfa
hrom the $uprm Court by the petitioner in Zant w Munieipel Uﬁlﬂ!
District v, Deartment of Public Warks, 1 Gal. (24) 476, and was held by

the sourt to be without merit. Seotion 14 of the Water Commlesion Aet
expressly provides, as a prerequisite to the lzavance of & permit, “there

st be umappropriated water aveilable to supply the applisenmt.” Seqtion

1a of the aet contemplates a hnri#g, os protested applications prmi-- te
action thereon by the Divisiom, which prodedure was followed here.

. Applicent fails to distinguish between the judieial dathmin'aiim

by & court, m nhieh finality attaches, end sn aﬁm&&iatratiw rindﬁg, sush

as iy traqwntly roquma of warious bhoards ané ofﬁuru in the perfarmu- o : .
of their atamtory duties. ’l‘hu elear parport of all sinoiaicnl umﬁming | . ..
.ths provisions of the ‘?ntnr Coumission Ast . pmwrly {nterzreted, is that the

comnission {now tha Divieion of Fater auoureu). is suthorized inm ths rirst N

instence to determine whether, in any particular case, thers is umeppro-

© priated wator sufficient for the nesds of the applicant. If the applissnt or

"'protai_amu is ﬁiunti.oﬁ'ml with sueh finding, upom eppropriate and $imely

action in & gowry ar'mtm; Jurisdietion, such objections mey be heard

by the cmt, m& in sush oase, no finelity attaches to sueh tindinm ar the

Division, - ?hon prinexplas ars no longer open %o quuﬁcn.



¥, City of Vallejo, 2 Cal. (3&} 351, Tul
"_Irrig. Biut., 3 Cal, (23) 489 Git; of Lodi v. Eaat Bey hunial al Uki ;t Dist,

It uppeurs clear that during the late fall, winier and aarly spring

uanths there is aanprOPriutsﬁ water- in the Sacxamnnte Hiver oven in yoars

of aubndrnal ronoff. Qppusitian'hy protestants is tecuﬂaﬁ,upan the issusuce

of & parnit to divert during periocds of low flaw.

It may be sonoeded, as eontanaad by pruteatants. that during varinus

- redant sucrs_oenditinns of aubnarmal.prauipitatieniand stresn flaw have pra~

?&1i§a=iﬁah_an to cause uneariness on the river agd the 1ssuance of -afningn
that ﬁn&aaa-4ivert§r§_ei:¥$isud striotest oenaémy iz thoir;ﬁivs:ainnl and

use ragulation might'baeoﬁa neaasnﬁry. Inaanvaﬁiénaes have re#ﬁltad from tiﬁﬁ:
to time during thens aubnormal yeurs to ocertein users on the apper rivur by

raaaen,ar the neeoaaity for them to lower their pump intekes boeauﬁo of the

‘low water level in the river but there bas et sll times besn sufficient water
in the river to neet the rquirahnnts of sll users above the Delsa. No
”upprayristinn from tht'Saéramanzc Eiver heae yet baen denisd upon thn ground

. of insufficlent unappropriated water, In fact, testimony presanxod at the

hearing 1nﬁieated thet during ths very 4ry pariad of 1931 to 1936 thare wa B at

all timas guf Ticiant water at the intake of the prateatant Holly 8agar 6er~

por&tion 1acated some 95 milas below applicant's proposed point of dir'rnian,
te aatilfy that prote:taat's 1rrigation demands. (Tranaeript of Haariag, Py

.50 :5}..) In this commetion. it gy be further ntatod that thers 18 no reoord

.of ARy user om the Sacranenta ‘River above the Balta having found an 11!3#!101&&% ’_

flow 1n the river opposite bie intake to satisfy his present dannnds.'

| There does not mppear to bc any nacostity to uttempt to. protaat ruture*
davclapment-by pressnt appropriators.or riparian omers. kaplo-?rutoctien_ﬂlg
for rishxa not presently axareiaaﬂ is afforded by dealnratary Judguent. '232§g$g

ars Trrig. ﬂist. Ve ; -Strathnnre__ 

1
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7 Gel. (24) 316. The possibility that some time in the future, water r -

. be 'raquirad by prior apprupriaiorn and riparian owners who have not yﬂ GO
'pletod tbeir dsvelepunnt is insarrieient grcund upaﬂ whieh to dony an. apprc»

rpriatian for present use.

Distress has ceourred it is true fn the Delta. This diwtress hes

arigen out or three causes, namely: (1) Subnormsl prﬂaipitatian' {2} inereaged

'-_ up~rivar dlveratons; and (3} the doopaning and wiécnins or channels In the

lower delts by the War quartmont in the interests or £1008 control and nnv1~'
zgation.whigh hes resulted ia an inecreased tidal'aiftuazon of selt wnter:lato
these and inter-conanected channels. | B
Thg salinity aaetcaehmnnt in the nppar.limits ar:tﬁa dolia 1a'néu
 .,aorious exeept in yeers of uubaarmsl preeipitatian an& runorr. in'thé 1aukr-
delta it is of annual occupenoe. There the rreuh water of tha Secramento snﬂ
Eun'Joaqain fivars_diﬁch&rgaa lnto the salt watar.or Suisun Bay forms & paturel
_berria: to tﬁn latter, &is tha.fresh w#tar disaharge'decreases, this bérticr'
ratz«ats upstrsam. %hile the summer flow of the lower river might bo inuronnad_
by Iimitatiun of upstream diversions to sueh an extent 88 to benefit the uaaru
of watar in ths upper delta, thia same ineramant would hayo little or no bann~
floial cffaat in reducing salinity in the lauer dolta.

In uny ev&nt the affect on the delta inturests of the use propo&.ﬁ
.by the applicant woula not be measurable, and it apoears that sush .rrcet an
' this adﬁitionsl amall diveraiea night have wizl bs t@myorary 1n nature only
as aotive stops are being taken %o provide a precticel salutien af the yzublon}‘ -
Axtar exhaustive investigation by this office and the U.S. Buresu or Regla~
mtion, the eenclmuan has besn resched that the most economical aaﬂ arreetita

method of m@ntrﬂl of sallmity in the delta ia to provido adaguate storagc

.




eqphaity on the 6ppor river:rar the conservation of fiuad;hatera'd#ring'tha
uiutir and early spring months end their relesse during the summer season.
ﬁpprejriatlons.havs been made by Oongress for this project and.1n1t151 §§ntraatn
heve been lst for céns#runtiqn, Shesta Dem near Kennett oa $h§ sauramantq
Eivor wiii, when eompletcd ispéund 4,500, Qco'acrs~roatmar water t¢ be uﬁed
ter stliaity cﬂntrol in the dolta, for the irrigation of Sacrumanto snd Sen
| ~Ioaquin valloy lnnﬁa, inciuﬁing tha delte, far ﬂ&fiﬁatiﬁﬂ' fbr hrdrotloetrio
'po:ar, rer tlooﬁ cantzvl end for other purpasoa._ if bereafter it be aancluned
that it 12 & reeponsibility of the upstresm appropriators to protect the aeltn
.”.aggrs sgainst salinity invasions ceused in part by their diversions, this pze-_'
 ject will afford = :aa&y means of securing the nee¢esaary supply. It 1s_na£f:

1"§elie#ed'this ground of protest warrants the dental of the dpplieatipn. =

INJURIES. ARISING OUT OF LOWERING WATER
LEVEL IR YHE SICRAMENTO RIVER

The appliaatinn is preteste& upon the ground that tha propesed. div.r»

uion would result 1n lﬂwyring the water leval in the Sapramento hivar. thoroby
incratsing the eost of puzging vy diverters-dewnatrgnm, and on thsgfurthqy
ground that the enmulatiiu effect of thia‘divwrgion,ztagethir *1Fh-?“ﬁﬁr§ 3
divafaicns, will neaosaitati'tha rancdeling of exiiting nﬁgpiig piinﬁ#:@#ahko
it neossesry to move sowé.or?thnae plants %o other looations,

| ‘. Pr@tastantﬂ Par?ott In?sstmant Gompany ana ¥ and T, Inearperutsd,
male & ruthar thoraugh statamont ol theae grounds of protest, hut wtrﬁ ant
| repreaauted at the haarzng :n&-filnd Bo briera. The impliecatiens ar-thciwyprn-
tests are to the sffect that this approprietiocn would increase thair‘dnaunl :
pemping ébgts th1rty to fifty per eent gnd.might make 1% necessery to rempodel
or move their #umping plant, whieh is used jointly bffthg.tuu protnitantn,f'

to a new looation at a cost of scme sirty to one hundred thousand dollsrs.

M-




‘The other pm%utanh sdvanced this ground of broteat only generally, apd

| 414 not undertake %o introduce any evidence Witk respect to damage, of to
argno the matter in their brisfa. | |
The named protastp.nta gtate that artar axtanaive inustigatien ar the
mnttur, their mmp.tng plant was aesignod and lecated on the assumption that
| tha average mana low water level during the thrn mantha, J’aly, August and
September, would not fa_l]_. below the devation of 111 fg_et. They state, hqﬁ_ver.‘
that the low water 1eve; at. their intake fedl to an elevstion of 109 feet in
the summer seasons of 1535 and 1936 snd to 106.5 in ..193’?' which msde 1t'tmpaa- _ |
sible tar tha;a. to opcra:te'all or their pumpe and ph@piﬁg was only:pépaib_lo on
a strictly cwtailod haais. The i-mpl;cation ie thai these unexpectsd lmﬁ.
stages were the msult of later apprepriatians on the atxeam, but no date were
_su;aplied 1; this uonnpetina and it may well be thnt -qthox- causes such a8 a
_iuwéi-od river channel were hr,gclﬁr responsible for this ohange in water level.
Tha City Easineor of &adding teatified at the hearing that in his
. Judgment the divar:icm of § second feet by the bity of nedding atmuld oot lowar
the water level more than- 1/109 of 8 foot at points downstresa, The anginear
of protestant ﬂalirornia Watar Service Gorparation aﬂmitted that a d&msi@n
in such an maount should not result in any measurable lowering of the water
levsl at ﬁﬁints downstream qn&_ weé are .er the opihion. that he was ej_om_at in
thia eonﬁlusion. | | | |
Although it mm be cemaded, :I.n view of the evidem; presented, tha% R
tha effsot on pmtut;nts‘ ‘rights of the epproval of thu application w!ll be |
.1nuppree1abla, m:nrthnlus pretuhnta urge upoen us that such nppmml togethsr
| .,\ﬂ.th likn action on other applioatiens of &inilar pature in the mture, will
' in tha agsragate undoubtaﬁly hava gn apprecisbls and substantial sffeot on

.. thuir rj.ghta o thelr dqtr&mt-. It ie evideat thnt tha filiag of luah
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antiaipatud applieations, the amount of water required and otlmr uttars

propsrly satering into a consi deration of the etrect thoreoﬁ' en mtast&nu'
rights are sll metters of pure -@njaehare. and are not -p;"aparly' bttm us for .
_-%miﬁoratien at thias tiﬁm. o
‘ §$ think that tha 1naamrenieneo. if any, mmaeti by 1mring at tho
| _ ﬁater lavsl whieh might result from this appmpriation is not unrenmnable. hAs

was said’ ‘u; the Emprma Gaurt iz Puhody Yo Glty ar Vaile;a, 2 Oal. (a&) 353.. :

'-jgg,pggq_avs, "The eorrﬂct_rnla is stated with ita appropriate linitatiaas in
the 1talicized words in the following langusge of the District Ocurt of Appeal

in laterford Irrg DVist. v Turlogk Irr. Dist., 50 Cal. 4pp. 213, at page E31

{194 Pae. 757)}: 'The mere inconvenience, or even the matter of extra mu,

!gggin‘ iimita which are not -m&amnﬁz}__, whieh a pnar ussr may de sub~
jeutoﬂ, will not avail to px-a\rant 8 mhuqaont agpmpria%r m utinzius bie
_right.’* Although phresed in d4ifferent language, the nuhaequsm declsions ,_or'

our Supreme Cowrt in Tuiars Irr. Dist. v Ltnﬁuy»%mtmre Iry, Dist,, 3 Cal.

(2d) 489, 574, ana Otty of Lol v, East Bey Mun. Utilfty Dist., 7 Cel. (R4)

816, 341, it is helieved fellcw the selutary @rineiple 80 elearl? doelar:&

111 the Ponbody casa, -

_ In msaiag it ahauld again be oburveél that if any 1n¢anvsn1unce nhmad
B reeult to the protestants by the appmval or thia application, much wn}. dﬁubt- |

| leu e of 8 tmporury nature by reason that hids bave mlready been raneind |
for maﬂmetion of the Shaste Dm, and it {8 axpacﬂd that the eynration of
this storege r&eility will eo regulate the flow in fhﬁ &_crmenté Ri__vei_.-'-es'ta :
.'p'.m'duao_.a higher level du’ﬂng the summer season 'eha_n' fags generslly provailed '

hsretofore.

INTERFERENOR W NAVIGATION

It is a m‘at.ter'of _eoémon knowledge that mﬂggtion on 'the ‘Saﬁ_x‘famgw -

River above the City of Sacramsnto 13 frequently impaired during the sumamer
' " e




months hy reason ar~inﬂuffiéinn$ depth of water, It is recogniscd that thn

. xights of Gangrtus o ebntral ‘navigable strnama ef the United Biates 1n ths

: interest of navigation 1; persmount, and tha ﬁar Bupartmnnt may order aay or
all divurtiqna to cqale whieh my interraru_therawith._ It apyﬂnrl-highly
aign1£1¢ast,'hnﬁovar, that the War Depurtment has not as yet doemed 1t-ni§§t#i

ia‘ry to invekaﬁ this power. _ The Congreas of ttie. Uhited Staiu ha- i1n fact

":_made proviaion for afd an& impravampnt to nnviga&ion an the 3a¢zamonto Rivar-

by authorizing and apprapriating funds ror the eanutrnction of Sheste Dam aa
rnf&rrqd=tq above. Thn tedcral governmont thnrurbre appsara ta hu tha sole -
prog;r.party tc'pranent this ebjaction, and the prates&antﬂ may not praparly
urge this prdtast,éé a ground for dentel of the_pﬁrﬁit_applléd for in whole .

cer in part,

%LIG&TIBH oF mu@ -

?reteatanta contena that public 1nterast damanas the deniel nr the
psnmitfés the proposed appropriation would invalve a_ﬁnplicatian or.tho:prsgsét
syste@ and supply-with uhi¢h tho_Gity of Esﬁaing.lalboing served by a private.

.aﬁith&; Sueh duplic#tian tﬁuld r&uﬁlt,_aé they say, not e#ly,in a_waatb'af
Uatai but_a1so ip economic loss to Consumers and investors alike. |

The City ﬁf Eodding s now served with e munieipal wnfnf aupply
trum<the'5saram0nﬁo Rivef by profestant Oalirarnid.Water Eorvieajﬁarpaiatinn
under ait appropriatiVe right to div-rt trem tha saCramonta River iniiinto&

yrior tc the etfective detea of the Water Gawmisuian Aot, ﬁpparantly ﬂ1l~
 -8&$1§!&6¢ with rates and service, efforts wore msde by the Gity to acqﬁifﬁ_thc
| physioal properties and water rights of the privets 'm_zm.__ The perties,

'huiﬂvar,*were unsble to come to terms and the City has filed Application 8884

~10~



t@ 1nitiate B right to divart weter from the Sacramento hivox at s paint a
.uhort ﬁi-tunca ﬂnwnatrsaa rreu tho existing inxake of the privata atility.

Thn City proposes to install ita own diversion works and to parnllcl
- tune distribution syatam of the privnta utility, actively sompeting with ﬁhn
_ Inttcr for business. It 18 not believed that 1€ was intended or is ﬁasirublg”
that thin of#iae should, nnﬂar the pr@viaions of Seation 15 of the ﬁatar Com-
_miasian Aoty 1ntrudo itpel? in suech & eonriiet ané undertake to decide that
.'1n view of the pahlie 1ntareut 1nvalvod an appliuatian to apprﬁprinte rer 8
dnplicnting system muat be denied. _

ﬁa can see no ‘merit in the argument of the pratestants that in vicﬁ’
of tha pruvisions of =ection 3, artlalt IIV of the State Gonstitntion. the
spplication should be denqu besauae of the waste of water which would result
B 5 4 the pacple.af Rndéing were served by duplicate systems,.aa might ba'tnarf?
cese 1: thia applicutien ia upprafsa. Eagh consumer will be suppilcd by-nna
or the other of the iwo ageneiea and we seq no reason why he would be marn
wastorul in his use unﬁer one .gystes than the athe&.

The protestents hnving fuiled to present saftiuient evideneo e aupgor%
thqir'éArieus'eontent;enn;'and their points and arsﬂnsntn in support ar suqh_‘
protests hsving been givan.due gonéideration mnd found to be withous ni?it,”it

‘is comgluded that A,pliuatian 8884 should be ugprovu&.

ORDEER
Applisation 8884 for a purmit to appraprzato water having been. riled
with tho ﬂivision of %&ter Resources, ae sbove stated, protests having been ..
rilod a pablic hearing having heen held and tho ﬁiviaian now baing fully 1”'.;

fomed in tha prumiauo:

elle




. R IT 1S HEREEY OBDERED THAT Application 8884 be approved and that a

P erait be granted to the ‘appligant subjeot to such of the usual torms and
eem&ium as may be appropriate.

C FITNESS my hend and tha sesl of the Bcpartaent of Public ’ﬂ@ri:s of
the Stna of GCaliforania uus 22 aay a?w»'/, 1938. '

EDWARD HYATT, STATE BNOINEER

By mom comw
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