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‘In the Matter of Application 9165 of D. Gerster Trust Zstate
© to Appropriate ¥Water fror Sen Timoteo Cresk, Tridutary
' to Santa Aus River in Riversids County for
Racreational Furpeses.
- _ ; - 00 |
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APFRARANCES AT WRARINOG mn_m.mmﬁ. JUNE 3, 1938,

For liaun% _
i erster Trust Zstatse, Ralph ¥. Hammer, !rus%ce J. . Ssxton,
_ _ Attorney at Law

L 2 ' _?nr"?mtsabmn L . - i
- - -d. H. Stewars o ‘ _ Burton E. Hale,
R . _ : ' Attornsy at Law
Estuw of Nancy. aﬂ&hhen f:hnmy S ‘_ ¥o npptumac -

RKA&II‘;ER! Everett E. Bryan, &ct,i.ng Deputy in Gharga of ¥ater Rid:ts.
o Division of Water ﬁewumu. Bapurmnnt ef Public Torks,
Stnte of Gallf foraie.

&pplizatian 9165 was ﬁlad by D. Gerster Truet Estate, Balph M.
Eamr. Trmtse. on Octobar 59, 1937. I pmp@sm an sppmprimiaa af'l 5.
“euble fut par second to ba ﬁurtad throughont t}m entire JuRr from San

Timoteo cruk for rmrmiom (fiah eultnre} purpouu. 1t i proposed to

‘ _ c_onnruct A small diva:_-si_en dnm jmt balow the .imwtion of Singleton Creek by




C BeBuBedl.

‘means ot’ whtch ustsr wiu be &iurud shremgh a 10 w i4 hush umhr ptpﬁ

1ine to a battary nf aix r;nn poaé.u having o mtal enpuity of uppmxiutcly

_5130 acre feet and a mrfact area of 1.5 w-u. Amaliemi staten tlut ' Y lpﬂl— R
way has been placed in hhs lonst pond by waans of which water may. be rotu.mcd - |

to tha utraam at a paint within the NEi of MWt of ﬁaetiaﬂ zs. T2 8 R2 w.'

- -AppIication 9168 was protested by J. H. Stewart and by U. T. Lewis, :

" sxecator of the Zstate of Usney HoNabon Chensy, deceased.

ZROTRITZ

J H %tamu'% cleims an spproprlauve right to t-he water which nppu—

mt sesks w agproprine which ri;ht was 1nitiutad prior %o the ut‘ftetlw
- ante of the Hatar Commission Mt-- He allsgu_ in a!’fmt,thﬂt no w&t-r nmg

past his property except in times of flood sad that asy diversion which appit-

cant may make will deprive him of witer to which he ie lewfully eatitled.

13. F. Lowlia, exeeuwr of the Enuu af ﬁm&y Ecﬁahon E—hmaz éocmtd.

qlum r!.ghts te tha wa.ur which applicant mesks tm a.pprepriatu by ﬂrimn oi‘

an sppropriativu right initiated prior to the afi’mtiw date of the Yater Qom-

mission Ao, and also by virtue of riparias ownership. Althnm th:_l:_ protaa-tm‘

~ant's present point of d!.ﬂrs'inn' 13 above that proposed by'uppltauﬁt'hn alleges -

he w1n 1n ths future divert aome watar at a pﬁint bclow nepplmmt and. thn
Lhe dinrslon as proposed by appliaant will .tnurfam s th his use &i n r!w _
parian owner; that the propossd use of water by .umaumz for fish propags-

tion is 'a’ét_u beneficial use; and that ths Division has no Jurisdiction over

water r'iaing” upon privately cwned 1wdn-m&'_f1awia_g:'dom the stream through

_privately owned isnds




HEARING HELD IN ACCORDANCE WITH STCTION la

OF THR WATER COMMIBSION AEQ

Application 9185 was completed 1a accordancs with tha Water Godm1n~
slon Ant snd the roqgirﬁﬁonta of the Fules and aaguhﬂtians ‘of the Eivilian of.
-#nter Eu;ourcou and baia: prateuso& A act for hsnring in acnordlncc with
i acttaa ia of tha ﬂator Gpumisﬁxen Act on Thurtﬁﬁy June 2, 1935. at 10;

@ aleek A.ﬁ. in the Gourt HBoume nt Riverside, ﬁa&ifornia. Of this hna::ng

applioant and pratautqntn wore dnl:'notifiod

Fﬁgﬁﬁﬁ? BE TR EﬂTAEE oF Nﬁﬂﬁ!dﬁcﬂﬁﬂﬁﬂ'ﬂﬂﬁnﬂ? UHSUPPORTRD

| The prapcrty of the Estaie of Kanoy &cﬁlhnn Cheney, lies betwesn the -
property of the applicant and the property of pratest;at Stewart. The roeord
1adi¢§tea thet Qt least a portibn of thia propersy #as once what was knéwa as
‘the "Ewinkzﬁanah“ &ad that walls were drillied zheraan from whioh water was.
: pnupud.- The record 1ndieateu howevaer that thla use has 1ong since been dis-
aéhtinn@d and 2% ihe praaant tima there are no diversions between applicant's
prapaaea poini of diversion and protestans Et-wnrt'n point of divnrston- Thin
fant may account for the reascan that o &ppoa:nnct wis antered at thu hasring
on behalf of the Tetats of Hancy McMahon Cheney.

r. lowis, wxacutor of the Estate, who was pressnt at the hearing
annbuacsd'that his protest was filed simply in hia “tidﬂciary'capaalty of the
Estated, anﬁ after cunfurrlnc with counsel raprpnanting nll bonofieiurias
under the will, &8 well En :hc halrt &t law, 1t wos decided aot to p@oeond
with tha prutent.

&his we balieve is tantemount to ‘withdrawal of the provest and it
Bay therefore ha dismisned without further diseussion. The Mviasion would

Bot deny the spplication because of some prospective future use by & down-



.:strﬁau riparian owner 3ad we find no merit either in-tha alai- thnt the u&n"
of watar prcpauod bg*apyli;&ut is not honaflcaal. or that th& Dlvision laats
authority 0 consider en applieatian %o ayprapriata wnter origtnntin; oB pri-

' va.t& lmdn-

GEKERAJ ﬁlﬁﬁﬁsﬁlﬁﬁ OF PEOTRST OF J. B. 8?1!33?

nesnean the applicauj's prcpotad point of diversion and the diveraion
point of protestant 3teutrt. whe i8 tha lower af the twa pratﬂutlntu. ﬁan
Qiuoﬁse Croek flows for some thres niles throngh 3 valiay upprnxinatoly ona—
 hu1f miie in uiﬁth._ AdJoiniag applia&nt's preportx 1Y zhn Zast and upntraaﬂ
| en’éaa ?imotgo Cresk is the Heskell Raanch. aingleten Cresk an 1npcrtant tribu».
tafy‘af San Timoteo Creek from the sast and narth. has its confluence u.faw |
Imadred feet above spplicant's proposed peint af diversicon. |
Prior to 1937 thern wis & diversion from San ?1natco ﬁrnnk a4t or nesr
.ayyllcaut': yrayuacd.paint af divtrainn. Thia aiversien wan covuraa by 8 cuurt:.
'dnaroe_nnﬁar which the entire normal surfags flov of fan Tiuoiaq Oreek &; this
point wu#_nllotted.tq eifiﬁiu dninctraan-uﬁoruf Suﬁstuntially q&i o: %h#~uun—
:ﬁmr-flow in_san_Timotpqiéi;gk bolow 1t Junction with Singlston Creek oeme:.
;.!rén's;nglatda-ﬂrqak. the surface flow of San Timoteo Cresk ab&vn the conflu-
'eﬁea‘uf.tha two itr&#ﬁi being wholly diverted. Ta ovtain groat§r pressure the
nsers of w&ter unﬁar tho decres in the spring at 1937 movcd their: peint of di~
'veraion.on San Iinotan ﬂrtok upsirean a dietance of apprnxlaately 1000 faot
to & guint on sznglatnn Gresk abandoning whatever umall eantrlbation aight
‘  ,harc been’ avt;lahlu in Bsp Timoteo Cresk in fnwer of Ahe higher hmnd.'

abaub this same time, the Moreno W&tnr Gemynay &rillad soms wnlll on

ite ﬁrapnrty some two milsa ahove the new intakn. Pumping from thess welle




“nypnrtatly't-tnltaa s ﬁinaninhing the normal flow of Singleton Grtak anﬁ tc
make good thia loss %o the usaers wndsr the dnarea, the doreno ahtar ﬁcnpanw
_ ha: ninﬁo haen. aupplying these naars wiih watay punmped from 1#: wells.
| Qm of the dlvertars from Sen ’i‘twm Enok sbave tha oonﬂﬂma af
'tha t#n streams is ths Baskull Ranch. In 193& thin ranch put down . wnll
" fyom which to supplement its gravity diversion. Since that time there has
'Ban_cansidﬁrhblu ?&sta of srrigatiqn water from the Haskell Ranch vack inte
San Timotes Creek above applicant's proposed point of diversion. It is this
._'accrw%zon whiah applicant . seeles to appropriate, together with aay other ustor _Vk
ubieh m&y be lrailabla 8t that poxnt. is b«tn; his contention md aypamnny
the fact that prior to thn pumping of the BHaskell wall and this innrtsnod
waste, the summer flow in San Timoteo Creek aypbuito his proparty wis imsuffi-
clent to Justify any attempt at diveraion anﬁ'uﬁiwéuring_tha-sgnn.r ménths.

_ | He 'mn‘tinu.ous- records of the omor.ﬂw:af W'-?lmtqu Creek are
 avallsble for thet portisn of the siream which is hers involved. Yarious
‘records of instantansous flow were introduoed bgr protestant tawart exbraci ng
 messurements made st points batwaen his diitrﬁion.naa the aoarlusneo'¢f.':
Singl;ton Cresk but thess are éf 1i¢tls §31u¢ in this matter. ‘Tﬁny ihdiﬁ&@i;“'

howeﬂr. that dwsdayg

s dnrins the suamer monthe thers is littls. AL aay flow ln the crtwk below

upplieaat’s proposad point of divorslan except ﬁhat waleh is dortv.d fren
springs 1n tha oresk bed and return flow from 1rrt¢nt¢d fields sbeva. The
_surtxaa flow is intermiitent and during very hos days mnw dia&ppunr ¢n&$roly
'far a fow hours auring tho uxtr&n« heat, to. rasarn ngain whan 1% 1: eaolcr.'

In faot prot-stan;-sttwart Bisself testified to the affect that tha t&toam

be&ﬂduxing the paatl:ﬁﬁ:yoa§s bas bean coug@t&tiip}y dry for diiiial gays at




. a thu although ha fﬁit -tiuu:t. this eond:luan was unususl nmi wRS 1O &oﬁb-t
| | e u-a by the pumping apasra.uam on the Haskall Bmh
¥a feal, m:wr. that the svidence lesds to sho rathar dsfinite con-
) elusion that priar to 1%5. Han Timotes Creek htd. anly nn irrsmnar and unger-
tain surface rlmu during the summer months below ite eanflmm with singlﬂon_.'
Creek. Stx_ppoﬂ;ng this c_oml_uaion is the fact thai those d.inrtiu under the
,daérﬁi nforraei“-m f_abqvé'.- moved upstressn from 8an Timoieo Cresk .onto ite son~
rluént fingleton Creeic in arder to obtain greater ;:rccsﬁ:?e. : thu lbmé»niha
in 192? all claim %o wna.t.onr t’lmr night com from San Timobeo Cresk itself
abova the confluence.
_ The fant that soe bt of tht wader that: protutmt Stewart has been di-
 werting rises in Ban T moteo Oreek betwsen his proparty and that of Applluat
is gsupported by the notlce of gﬁpropriauah ixpon yhieh protesiant m_n‘n;t._ tmws
his right. On September 27, 1884, almet lamsiiately following the antry in
the Superlor Cours of the original court decree 'ro_fnr_r.od to above, one ﬁem
Roberts, a prcﬁéﬁinar of pwo tegtant Atewart ﬁlad' s notics of appropriatioa
wi th shu Qmanty mnordor clunina for 1rriy.uen and, mm-uc une _
“all the water that ra-iaﬂ er comes o the surface of
~ the ground in and along the channel of the San Timotes
~ Creek in the above named oo- bvetwesn J. R. Frink dem
(a8 now used) and the land now owned and ocoupied by
- sald FRoherts. 5aid water to run along the chamnel
~ of sald creek and %o be diverted therefron at aay
point on said Roberts land as may seen best for his
use and convenlsnce." _
As the Frisk dam was then located on 8aa Timoteo Greek sbout one-half
E aile below applicant's proposed point of dtwni.on 1t wouwld indicate that Pro~
tnmt's pﬂd-cn-er in 1nter»t racaminﬁ that his only hope for surface
| ﬂaw from thu source &npended upon rising water which spwnd 1n fan Timoteo

‘ . ' crnk balow u,pp);i_a;nt_'s property.

B~




th nnly tha oviduuan in thia (Y T but 1nvoss£¢ntien; pr-viaully

.__mae by tha Pivieion end reported in Fulletin 45 entitled *South auum Basin
',inveutlgettanﬂ (§ . 181 to 168) lead to the eanelnaion that there is & anbnnr- _
.fana-flow in %an Timoteo Canyon. ¥here the hydraulic gradlent of th@: flow
_apprnnchés ths surfhne in the cheanel of San ™m0 teo Crnek;.rining iuxer ap-

_yeurs and surface flow hegin;. Pamping draft upon this uubtﬁrface fiow dc~

pronaat the hydrsulic gradient and causas the aﬁpoaraana af rising uatnr to

- retreat downttrsan. There 13 nothing to indicate that protestant Stewart could
~not, xr:thé surface flow durlng the summer monihs wers wholly diverted above,

_mscure an sdequate wupply from this subsurface flow by pumping.

SUMMARY AND CONCLUSIONS

'Eunmnrizing'brioflg'tﬁbn. it is coneluded thet during the iunmof

' months the surfaas flaw in fan Timoteo Creek bn%aean npplieant‘c prupesod

goint af d&vcrsinn nnd yrutl!ttni Stewart's point nf divernisa ls wuncertsin

and more or less &ntermittont¢ Protestant Stewart formerly dependad to a

'ltran oxtonx'u@cn‘fising wader which lppgaxtd in the cresk between these

two pointe but ia regeat ysars taie rieing water has apparently deeresssd dus

- to pumping-upurntians nbovn and at times he has found it ismpracticsl to divert.

Faste water resulting from 1rri¢a:1¢n tmmadiatcly above him on San

wimﬁtae'creok_in rseont.ye&rn has provided a sarfaoe gupplx whiah npplieuat

‘considers it im practical for him to divert. If his appiication ie denied

and applicant 1a not perudtta& to divert &hls:sur!hen flow it may or may not

'ranch pratnutant itawart L] intakn in such amount sad with auah continuity as
- to permit auceesnful divnrslon. Whathnr or not 1% dons. there will undoubtedly

be & vnry considerabls 1asa by qvaporlt&an aad.trna:piration in the thrac nilcn

of nurfuca ltrunm chaanal which intsrvenes.




Uudar the arid and !ﬁm& arid conditions which pruvail in thlae 3tnt¢‘

 pnd yarticularly in view. ef the provisions of Section 3, Article X1V of the

State Gonﬁt&tutton, We_do‘nnt feal that applicant should be denied a permlt

' to make & surface ﬁivarsinn_ef wiater which would okhﬁrwina be dissipated in

large memsure by tranapiration and evaporatlon in order to make possibdle an
uncertelin divarasion by pratostanﬁ. particularly when it a#paﬁrs thet & depend-

able suvsurface supply is Svailable to protestant for the cont of pusping as

_nﬁanrlngpru both above lna_héldw hir on the streas &ére now dniag.&gplientiah

9165 should be epproved.

L21

[
fodt

tR

Appaleatian 9155 far ﬁ.parnit to anyragriuta water having Ddean filad

. with tha Mvision of Wa&ar anunurces as above gtn:cd. protests having boam re-

' ceiv«d. & publice hasxing hnving baen held, and - zhe Division of Water Rsacurces

now baing fuily 1nforund in the prsmiiou. _

IT IS AEHRBY ORDERED that Application 9166 we approved and that a
pormit be grnntad to the nppl!oans subd ject ta auch of the usual tsrnw and '
conditione ay may bu appregriats. ' B

FITHESS my hand and the seal of the nnpartment of Public Warks ef the

. State of Gallfomia._ this f/.jfj day of M . 1938,

BDWARD HYAE?, State mnginpor

BY ﬁiﬂbhﬁ GORE TR

(wj | S | S T Deputy
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