Before the Division of Water Resouroces
Dapartment of Publio Works
State of California

oo

In the Matter of Application B724 of Stevinson Water Ddstriet
to Appropriatse from Bear Creek, Owens Creek, Duck Creek and
Deadman Creek, tributaries of San Joaguin River in Veroced County
for Irrigation Iurposes; Application 5725 of Stevinson Water
Bistrict, a corporation, to Appropriate from Baldwin Slough, a
ributary of San Joaguin River in Merced County, for Irrigation
Purposes; Application 6069 of Daniel LeRoy and fdwin L. YoNamara
to Appropriate from Mariposa Creek, a tributary %o San Joaquin
River in Merced County, for Irrigation Purposes; Application 6111
of Stevinson Water Distriot to Appropriate from NeCoy Spillway,
Arens Spillway, Livingston Drain, Bear Cresek, Owens Creek, Duok
Creek and Deadman Creek, tributaries of San Joagmin River in
Merced County, for Irrigation Purposes; Application 6114 of W.P,
Roduner (formerly Arthur J. Casebeer) to Appropriate from Duck
Slough, & tributary teo San Joequin River in Merced County for
Irrigatior and Pomestle Turposes; Application 6160 of Eleanor
E. Heaun to Apprepriaste from Maripoga Creek a tributary of San
Joagquiv River in Meroed County, for Irrigatlon Purposes; and
Application 6307 of #1 Nide Irrigation District to appropriate
from Deadman and Dutchman Creeks, tribuweries of San Joaquin
River in Verced County for Irrigation and Domsstic Purposes.

o0o
Deciston A, 5724, 5725, 6069, 6111, 6114, 6160, 6807 D, - £7/
Decided M /0, /f4-/

oo

APPEARANCES AT HEARING HELD JUNE 18, 1831 AT SACRAMENTO, CALIFORNIA.

For Applicants

Stevinson Water District and James J.

Stevinson, a corporation Hatfield, Wood and Burke

Arthur J. Casebeer ' A.L, Cowell & Arthur J, Casebeer
El Hideo Irrigation Distriet AL, Cowell & C,E. Grahem
Paniel leRoy and Edwin L. MclNemara Ko sppearance

Eleanor E. Haun Ho appearancs
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Por Protestants

Grocker-Huffman Land and Water Co. -

Merced Range Co., Bl Capitan Range Co..”

and W, ¥, Dennis

Antone Furtade, John Furtado, J. 4. -
Roduner and J. E. Saunders

Merced Irrigation Distriet .

Arthur J. Casebeer 7

F. Farisr and F. Eyraud

West Stenislaus Irrigation Dietriot
Chas, 5. Howard Co. & C. L. Best

Water Users Assoc. of Highline Ditech, ot al
East Side Caral and Irrigation Company
Stevinson Water Dist., & Geoc. J. Hatfield
Kodesto Froperties Company

Leslia Reininghaus

Hre. Mina Reininghaus

Californis Packing Corporation

Certain consumers of the East Side Canal

and Irrigation Co.
Geos Jes Hatfisld and Lucas Kilkenny
James J. Stevinson, e corporation
El Kido Irrigation Digtrict
G. 8. Bloss Sr. and £.5. Bloss, Jr.
Memie F,, 21la T., Robert E., & ¥.C. Rahilly
Fernando, Jog and William Lord
W. A. Saunders

Elemnor E. Heun

-a-

He H. ¥ePlke

L. B. Harrell

C. Ray Robinson
C. Ray Robinson & A. Blakesley

In propria persona

¥, Favier

L.L, Demmett and W.F, Wooley

L. B, Charndler

J. B, Mount

Hatfield, Woode & Burke
Hatfield, Wood & ¥ilkenny
J. W, Hawkins

In propria persona

John Reininghaﬁs

Vadison & Sutroc, by H.B. Seymour

Fdson Abel

Hatfield, Wood & Xilkenny
Hatfield, Wood & Kilkenny
A. L. Cowell

No appearance

Ko sppearance

Yo appearance

Yo appearsnce

Yo appearanocs
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For Protestants {continued)

E. N. Rector, et al No appearance

C, A. Crene No appearance
Vornalie Investment Company Ho appearance
¥, D, Vanvales ' No appearance
Patterson Water Company Neo appsarance
Robert 3. Lamborn : ¥o eppearence

EXAKTKER: Herold Conkling, Deputy in Charge of Water Rights, Divieion of Water
Resources, Department of Publie Works, State of Californis, ssszisted
by Everett F. Bryan, Supervising Tydraulic ¥ngineer.

OPINIOX

Deseription of the Applications

:

The essential staetistical date with respect to the several mpplications
as presented at the hearing will be found set forth in Table I whioh is attached
tc and mede a part of this opinion. There is, however, one~aommon character~
istie of all this group of epplications which is of s peoulisf and unusual nature
and is not revealed by the tabulations. We refer_to the erigin of the supply
which it is sought to appropriate.

The waters which it is sought to appropriate originate for the most
part in ths Merced River, & source foreign to the naturel flow of the sources
of proposed appropriation, and are diverted into the channels in part by release
or spill from the irrigating canals of the Merced Irrigation Digtriet,in part
from seepage or leakage from sald distriot's and other irrigating ditchesn, in
part from drainage wolls operated by said distriet, in part as surface runoff
from irrigated lands end in part by pereclation from the underground water table.

Applications 5724 and 8111 were filed by Lucas ¥, Kilkenny and Robert

8. Lamborn, respectively. On June 13, 1931, the applioations were assigned to

James J. Stevinson, a copporation, which in turn assigned them to the Stevinson
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Water Distriot on July 3, 1951, By a petition filed Novewber 19, 1940 in cop-
nection with Application 5724 and by an emended Application 6111 filed December
7, 1940 the District seeks to change the place of use to 7336.08 amores within
+he boundaries of the Stevinson Water Distriet of whieh it proposes to lrrigate
1622.32 aeras of alfalfa and other general crops and 571%.76 acresg of rice.
Each application has been amended in scoordance with the pressnt plans of the
Distriet and also to indicate that the total simultaneous diversions from sll
sourees should pot exceed a total of 163.00 c.f.s. which is the ordinary reguire-
ment for the irrigation of the crops which the istriet proposes to irrigate.
Applicant has also been advised that if and when Applications 5724
and 6111 are approved, a clause will be jnserted in the permits to the effect
that the total simultaneous diwversions under Application 1880, Permit 893 (which
also proposes the irrigation of ths same 73%6.08 acres desoribed sbove), Appli-
cation B724 and Application 6111 shall not pxcesd 163.00 eubic fset per second
continuous flow,
Applieantions 5724 and 6111, it appsers, are directed mainly toward
the re-appropristion of waste waters of Mereced Irrigation District as they appear
in the various sources named thersln. It appears, in fact, that insofer as the
natural waters of the several natural water ways naﬁed in the applications arse
concerned, thesé now and have for many years been used in the irrigation of
the same lands as those apecified for service under these epplications.

Application B725 was asgigned by James J. Stevinsen, a gcorporation,

to the Stevinson Water Distriet on May 9, 1932, It involves the waters of Bald-
win Slough, s tributary and brench of the San Jomguin River which waters have
their origin in d}ainage from the irrigation of lands in the Turlosk Irrigation
Digtrict. Yo privete agreement has been entered into by the applicant with

the oreator of this waste water end spplicant appsars to be stending only upen
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its rights under Appliestion 5725.

By petition filed Hovember 19, 1940 the Distriect agked that the place

of use be changed from 1,462.04 acres of rice to 2772.71 acres of rice to in-

clude Distriet lands lying north of the Merced Fiwer. As no inorease in the
amount of the appropriation is involved the application has been so amended.

Application 6069 of D, L. and E, L. MoNamars involves the use of

water in Mariposa Cresk. ¥No mppearsnce was mwade by the applioants at the hear-
ing and the application does not indicate in any way its pesuliar nature. From
our gensral knowledge of the situation in this area howsver we are convinosd
that previous to the irrigation of lands above no waters wers available during
the irrigation gseason in this source at the point of diversion designated,
suffieient to justify an application, and that applicant could only have been
prompted to file an appliestion by reason of the prospeot of sespage water and
spill rasulting from the irriggtion of lends sbove.

Application 8114 of Arthur J. Casebesr, subsequently assigned to W.P.

Roduner involves the waters of Duck Slough. Statements made by Mr. Casebeer at
the hesaring of June 18, 1931 indicate that he had in mind not only the appro-
priation of flood waters which are of co¢asional ocourrence but alao seepage

and spilled water resulting from irrigation of lands in Merced Irrigation District.

Applicetion 6160 of Eleanor F. laun involves the waters of Mariposa

CUreek. 5Sha was not represented at the hearing of Jupe 18, 1931, but, as in the
ecase of Applieation 6069.referrad to above, our gensral knowledge of the situa-
tion leads us to belisve that what is particulerly sought are the spill and

ssepage waters resulting from the irrigation of lands in the Meroed Irrigation

Diatrict.

. Application 6807 of El ¥ldo Irrigation Distriet as presented at the

hesring proposed an appropriation of 80 cubie feet per second from Deadman
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and/or Dutohman oreeks. On January 15, 1941 there was received from the appli-

cant & requesi that Butéhman Creek bhe stricken from the application as & source

of appropriation and the aPplicatien has been so amended., Applicant intends not
mly %o appropriate thersunder natural storm waters bubt also surface spill and

seepage return watere in Deadman Creek to which it slready asserts a claim by

virtue of a private agreement with Merced Irrigation District.




TABLE IT

FROTESTS

Protestants

Applications Frotested

: B724:5725:6069:6111:6114 :8160 :6807

Q. L. Best + :

@#eo. S» Bloss,Sr. and Geo. S, Bloss, Jr..:

feos 5. Bloss, Jr., et al :

. Arthur J. Casebesr

. Cs A, Crana :
Crocksr-Huffman Land % Water Compeny .- :

We ¥. Dennis . :

Bast Side Canal & Irrigation Company -  ::

El Capitan Range Company ¢ :
Fernando 1. Freitas, et al .~ :
Geo, J. Hatfield .- t
Eleanor E. Haun - :
Chas. S. Howard Company »~ :
Lucas 8. Kilkenmy - ]

‘Robert S. Lamborn-

Merced Irrigation District v

ligrged Range Company .~

Modesto Froperties Company +~
Patterson Watsr Company ¢

Ella T., M.C., and Mamle F. Rahilly -
Robert B. Rahilly .

E. N. Rector, et al

Leslie and ¥rs. ¥ina Reininghaus -

J+ A. Foduner .

J. ¥. Saundere -

#. A. Saunders .-

Stevinson Water Distriet -

James J. Stevinson, a corporation
¥s Do Tmnwles

Varpalis Investment Company -

Water Users Association of High Lipe «
- Ditoh, et al

Water Users from Bast Side Canal .-
Weat Stanislaus Irrigetion Distriet .7
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Desoription of Protests

Esgentisl statistioal dats with respeot to the several protests received
prior to the hearing are set Hrth in Table II which is attached to and made a
part of thia opinion. Briefly the substanes of each of the protests is as
follows: .
Co L. Best

C. L. Best objeets to the approval of Application 6111 insofar as it

proposes appropriations from Livingston Drain. Be olaims that the waters are

net subject to appropriation on aecount of the fact that they are flewing in ap
artifioisl ehannel and also that thess waters were conveyed to the Bloss Lend and
Cattle Company, hie predeocesser in interest, by c¢ertaln agreemenis entered into
betwesen the Compeny and Drainage Distriots Kos. 1 and 2 of lMerced County.

George &. Bloss, Sr.
Gaorge S. Bloss, Jr.

George S. Bloss, Sr., now deceased, and Geerge S. Bloss, Jr., objected

to the proposed appropriations under Applications 5724 end 8111 insofar as they

relate to Duek Creek, Deadman Creek and Owens Creek.

Uiveraion by Gsorge S. Bloss, Sr. was made from Owens Creek within See-
tion 20, T8 5, R 12 E, ¥.,DsBed ¥. under cleim of riparian and appropriative
ripghts,

George 5. Bloss, Jr. claims riparian rights and an appropriative right
fo divert from Duck Slough under Applicetion 5386, Licemse 1518 for an amount of
water not to exeeed 20,00 ¢.f.s. The polnt of diversion described in the license
is within the NEF of SWy of Seotion 13, T 8 5, R 13 E, M.D.B.& M. |

Goorge 5. Bloss, Jr. st al

On November 7, 1834, subsequent to the hearing George S. Hbss, dr.,

C. Ao Crane, W, A. Saunders, Mary S. Smunders and Zdpa T. Thorne protested Appli-

cations 5724 and 6111 upon the gzrounds that the only water available for their

- T




lands is water which is sought for appropriation under these applications, that
the lands of Jemes J. Stevinseﬁ, s corporation, have already adequate water sup-
plies insluding:

(1) Waters of the San Joaquin River diverted through the camal
of the Fast Side Canal and Irrigation Company.

{2) Vaters of the San Joaquin River pumped, or capable of being
punped direotly on sald lands.

(3) Water of the Mersced River pumped or capable of being punped
directly on said lands.

(4) Water of the Msrced River agreed to be delivered to the said
lavds by the Merced Irrigation Distriet,

(5) Underground water under said lands and clese to thé surface

thersof and required to he removed in order to pravent the

water logging cf sald lands.

They allege in effeot that their lands are riparian to the oreeks from
which applicant seeks to épprapriate and that these oreeks contsin a large
amount of abandoned water discharged therein from lands within the Yerced Irri-
gation District, that both the vatural flow and the abandoned water has been
used by the protestants who wers not aware of the necessity of appropriaeting the
same but were of the opinion that their use of the sbandoned waters gave them a
right to enjoy the same; that it would be against public poliey to now deprive
them of & reasonable quantity of water for the irrigation of their lands and
thet the aﬁproval of the applications should be made subject and subordinate to
the right of the protestants to a reasonable quantity of water for the irrigation
of said landa.

Arthur J. Casebeser (W. P. Eoduner)

Arthur J. Casebeer objects to the approval of Appliocation 5724 insofar

as it proposes eppropristion of water from Duck Cresk., He claims riparian
rights and rights ipitiated by appropriation prior to the effective date of the

Watar Commission Act. On November 9, 1928 Mr. Basebsar filed Application 6114
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of Section 21, T 8 8, R 13 B, M.U¢B.,¥. The records of this office were changed
on September 14, 1936 to indicate that W. P. Roduner had sucoseded to his inter-
est in Applicetion 6114,

Ca A. Crane

C. A, Crane objeots to the approval of Application 5724 insofar as
it proposes appropriations from Bear Creek, Duck Creek and Owens Creek. He
claims rights sequired by riparian ownership and beneficial use. Ie is alsp eon-
cerned lest an eassment be acquired soross his property for the drainage éf water
from the Meroced irrigation Distriet,

Erocker~Fuffman Land and Water Co.

Crocker-Huffman Lapnd and Water Company objects to the propoasd appro~

prietions from Duck Cresk and Owens Creek under Applications 5724 and 6111 om

the grounds of possible interference with its riparian rights to divert water from
these streams. Its points of diversion on Owens Creek are within Section 17,

T8 8, R13 E and Seetion 13, T 8 §, R 12 E, M.D.B.¥, Its point of diversion on
Thick Creek is within Seoction 26, T 8 8, R 12 B, ¥.D.B.Y.

W, ¥, Dennis

The protest of W, ¥, Deonnis is directed agaimst the approval of Appli-

eations 5724 and 5111 insofar as they propose appropriations from Duck Crsek{or

Dusk Slough). He eleims a riparian right and an approvriative right initiated
prior to the effective date of the Water Commission Act. His point of diversioen
is located pear the NE corner of Seetion 27, T 8 H, R 12 B, M.D.B.& K,

Eagt Side Capal and Irrigation Company

East 5ide Canal and Irrigation Company objects to the spproval of Appli-
eation 8807 of E1 Hide Irrigation District to appropriaste from Deadmsn and
Dutehman Creeks upon the grounds of poseible interference with its right initiated

prior to the effective date of the Water Commission Act to intercept the flow

-Gun



in Deadman Creek by the East Side Canal. It avers that it would be deprived of
water to which it is legally entlitled and which has beern dedicated to public use.

EI.Capitan Range Compeny

El Capltan Range Company objects to the approval of Applications 5724

and 6111 insofar ae these applications propose appropriation of water from Duck
Creek. ZKiparian rights and use of water since 1902 are olaimed. Protegtanta'
point of diversion is within the SE%-of Section 27, 7 8 5, R 12 E, K.D.B.& M.

Farnande I. Freltas, ot al

Fernando I. Freitas, Antons Furtado, Johm Furtado, Joe Lord and William

%. Lord protest Application 5724 insofer as it proposes an appropriatien from

Deadman Creek. Both riparian rights and rights initieted prior to the effective
date of the Water Commission Act are eleimed. Thelr point of diversion is losated
within the EWi of Seotion 34, T 8 8, R 14 9, ¥,D.B.& M.

George J. Hatfleld

George J. Hatfield protests the approval of Application 8307 of El Wide

Irrigation District to appropriste from Deadman and Dutohman Creeks on the grounds
§ﬂ possible interference with his diversion from the San Joaguin River within

T 78, R10 E, M.D.B.M¥. under olaim of adjudlcated riparian rights and rights

by ap?ropriation initiated prior to the effective date of the Water Commission
Lot

Elaanor E. Haun

Eleanor E. Haun objeots to the approval of Application 5724 insofar as

it proposes an appropriation from Duok Creek. Rights are ¢laimed by virtus of
riparien ownership and appropriation imitieted prior to ths effective date of the
Vister Commigsion Aot. Trotestant claims that her lands losated in Seetion 23,

T 8 S, K 13 E, M.DeB.¥, are benefited by the overflow of Duck Creekand that water




has been diverted from this stream at a point near the east line of Section 22,
T8 S, K13 E, M.D.B.& Y.

Charles 5, Howard Company, a corporation

Chas. 5. Howard Company, & corporation, objects to the epproval of

Applioations 6724 and 6111 insofar ss they propose diversion from Bear Creek

and Owens Creek and to the propesed appropriation of wster from Livingsten

Drain uwnder Applieation 8111. It also objects to the approval of Application

6114 of Arthur J. Casebeer {W. P, Eodunsr) to appropriste from Duek Slough and

Appliestion 6807 of E1l Nido Irrigation Distrioet te appropriate from Deadman

and Dutehman creeks. Rights are olaimed under the doctrine of riparian owner-
ship and appropristive rights initiated plor to the effective date of the Water
Commission Act. VFProtestant slleges in effect that Livingston‘Drain iz an arti-
ficial water course and that the waters flowlng therein are not subjeet to
appropriation. Furthermors th.t the ﬁaters flowlngin Livingston Drain are in
part the property of the protestant having bsen soquired under a private con-
tract by his predscessor in interest, the Hloss Land and Cattle Company, from
the County of Werced. Diversion by the protsstant is made from numerocus sloughs
and water ways in Ssetlons 5, 6, 7, 8 and 9, T 8 3, R 11 B, M,D.B.& M,

Lucas I, Eilkenny

Luces H. Kilkenny objeots to the approwal of Application 6114 of

Arthur . Casebeer (W. P. Roduner) to appropriate from Duck Slough and to the

approval of Application 8160 of Hleanor E. Haun to appropriate from lariposa

Creak., DUe claims rights by virtue of riparien ownership, appropriative rights
initiated prior to the offective date of the Water Commission Aet and appro-

priative rights initiated under Applications 5724 and B725 which have subse~

quantly been assigned to Stevinson ¥Water Distriet. The points of diversion




desoribed in the protest ars those deseribsd ib Application 5724,

Robert S. Lamborn

Epbert S. Lamborn objects to the approval of Applicetion 6114 of

Arthur J. Casebeer (W, F, Rodunsr) to appropriate from Duck Slough and to the

spproval of Application 6160 of Eleanor £. Haun to appropriate from Mariposa

Creek. Fe claims rights by virtue of riparian ownership, asppropriatise rights
initiated prior to the sffective date of the Water Commissién Aot and rights
initiated under Application 8111 which has subsequently been assigned to the
Stevinsﬁn Wator Distriet. The points of diversion from which he claims to divert

water ara those deszeribed in Applicatlon 6111,

¥erced Irriggtion District

Hereed Irrigetion District objects to the approvel of Applications

5724, BT26, 6069, 6111, 8114, 6160 and 6807 on the grounds that the water which

spplicants seeks to appropriate has already been appropriasted by the Distriect
under rights acquired from the Crocker=Huffman Land snd Water Gompény, by adverse
use, and by rights initiated under its Application 1224, Termit 914 to appropriate
.from the Merosd Rlver; that this water hasg never been abapdoned by the Distriet
but on the contrary it ¢laims ownership therein and the right te recapture the
watar which as a result of its operations flows in the channels from whieh it

is proposed to appropriab%e, that the extent to which this water will be avail-
able depends wholly upon the opsraetions of the District and that the granting of
permits to the appliocante would result in impairing the existing rights of the
Distriet and might prevent the recapture, use, seale and exchange of water and
water rights in conneotion with the Distriot's operations ea provided by law.

Merced Renge Company

The Merced Range Company objects to the proposed appropriations from

alfw



Deadman Créek under Applications 5724 and 6111 on the grounds of possible intere

ference with its riparian rights and use of water from this source. Its point
of diversion is described as being within the SE} SEf of Seetion 34, T8 5, R12 B,
M.DIB.& M'

Modesto Properties Company

Modeeto Properties Company objeots to the approval of Applicstion 6111

insofar as it proposes an appropriation from Livingston Drain. Tt olaims that
Livingston Drain is an artificial water course and that the water flowing thersin
is not subjeot to eppropriastien. Furthermore, protestant claims that it has

the right to the use of this water by virtue of agreemsnts enteared into between
Merced Drainsge Districts 1 and 2 and its predecsssor in interest Bloss Land and
Cattle Cowpany. 7The lands of this protestant are below the points of diversion
desoribed in Applicatien 8111,

"k Patterson Water Company

Pattorson Water Company objeots to the approval of Application 6111

of Stevinson Water Distriet and Application 6807 of El Nide Irrigation Distrioct

on the grounds of possible interference with ite riparian rights and eppropria-
tive rights initiated prior to the sffective date of the Water Commission Aot

to divert water from the San Joaquin River in Seetion 15, T 5 S, R 8 E, M.D,B,M.

Blla T., MeC., 8nd Memie F. Rahilly

Thege protesanies objeet.to the approval of Applications ET24 end 6114
insofar s they propose appropriation of water from Duck Creek (or Bﬁck Slough).
Riparian rights and appropriative rights initisted prior to the effective date
of fhe_ﬂhtar Commission Aot are claimed. Their peoints of diversion are located

nsar thg-east line of 3eoction 22, T 8 S, R 13 E, and the east line bf Seotion

18, T8 8, R 14 E, M.D.Bui&k M.
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Robert E, Rahilly

Robert E. Rahilly objects to the approwal of Appliecation 5724 insofar

as 1t relates to the appropriation of water from Duck Creek. He elaims rights
by virtue of riparian owpership and appropriative rights initiated prior to the
affeotive date of the Water Coumisgion Act. Water is diverted at a point at

or near the esast line of Section 22, T & 5, R 1% B, M.D.B.M, and within Bsotion
28, T 8 8, R 13 3, E,D.B.Y,

£, N, Reotor, ot al

E. N. Rector, A. L. Silman, F. Favier and F. Eyraud cbjeot to the

approval of Application 5724 insofar as it reletes to the appropriation of water

from Duok Creek. Rights are elaimed by wirtue of riparian ownership and appro-
priative rights initiated prior to the effective date of the Water Commission
Aet, Their peirt of diversion is deseribed as being within Seotion 30, T 8 3,
R 13 B, M,D.B.M.

leglie and Mrs, Mina Reininghaus

¥rs. ¥ina Reininghaus and her son Leslie ohjeet to the aspprowel of

Application 6307 of El Eidoe Irrigation Tistrict upon the grounds of possible in-

terferense with thely rights to divert water from Deadman and Dutchman Creeks.
Righte are claimed by virtus of riparian ownership and appropriative rights
initiated prior to the effective date of the Water Commission Act. Their point
of diversion is within the By SEZ of Section 36, T 8 §, R 12 E, K.D.B.X,

Jo As Foduner

J. &, Roduner objeects to the approval of Applications 5724 and 6111

insofar as it is proposed to appropriate from Owens Ureek., FHe c¢laims that water
wes first used by him in 1923 (presumably under olaim of riparian ownershipjde
His point of diversion is loosted mear the N.E. cormer of SE: of Seotion 18,

T 88, R 13 B, ¥.DB.N,
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Je N Ssunders

J. ¥. Saunders objeets to the approval of Applications 5724 and 8111

insofar as appropriations are proposed from Bear Creek. Riparian rights are
slaimed to the waste and foreign water flowing in Bear Creek. Fis peints of
diversion are in Seotions 9 and 10, T 8 8, R 12 B, M,D.B.W.

%. A. Saunders

W. A, Saunders objeets to the proposed appropriation under Applications

5724 and 6111 insofar as they relate to Deadman Creek, Owens Creek, Duck Creek

and Rear Creek, and to Application 8114 of W. F. Fodunmer to appropriate from

Dyek Slough. Fe claims a right to dlvert water from these streams by virtue of
the ownership of land riparian thereto and by virtus of an agreement entered into
on November %, 1926 batween C.A. Orane, George S. Bloss and W.A, Saunders, parties
of the first part, and Mereed Irrigation Distriot, party of the sesond part,
whereby in return for the privilege of enlarging Owens Creelk through their pro=-
perties an& using said Creek for conveylng water, the parties of the first part
reserved the same rights to divert water from the creek as they would mave had
1f the natural channel had been preserved and that it was agreed among themselves
thet each of the parties of the first part had a right to appropriate one-third
of the water flowing therein at the east line of Section 14, T 8 3, k12 B, M.D,N.
which no other party had the right to appropriate as against themselves.

The points of diversion of this protestsnt are located az follows:

Duck Slough .e.. ¥5 Setion 25, T 8 8, R 12 E, M.D.B.W.

Bagr Cresk esesses Soctions 9 apd 10, T 8 8, R 12 B, M.D.B.M,

Owens Creek ... Section 14, 1 8 S, R 12 5, N.D.B.M.

Btevinson Water District

Stevinson Water Distriect objects to the approval of Application 6807

of E1 Fido Irrigation District to appropriate from Deadman and Dutchman Creeks
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on the basie of possible interference with rights initiated under Applications

6724 and 6111 of Stevinson Water Distriet, with its riparian rights and appro-
priative rights initisted prior to the effsetive date of the Water Commission
Act, Its points of diversion are those desoribed in sald Appliecations 5724 and
811l.

Jemes J, Stevinson, a corporation

James J. Stevinson, a corporation, objests to the approval of Appli-

cations 8069, 8114, 6160 and 6807. It claims the ownership of several thousand

sores of land which sre riparien to the Merced and San Joaguin Rivers below the
proposed points of diversion apnd appropriative rights initiated prior te the
affestive date of the Water Commiselion Act, Diversion is made within T 78,
R9EBE, TT78 R10E, and T, 6 S, R 10 E, X, D,B.YK,

¥, D, Vanvales

¥. D, Vanvales objeots to the approwal of Application 6111, He olaims

that he has an agrsement with the Zast Side Camal Company to supply him with
water wntil 1837, Fis point of diversion is located on the MoCoy Spiliway.

Vernalis Investment Company, & corporation

Vernalis Investment Company, & corporation, claims s right to appro=-
priete from the Sen Joaquin River based upon use commenced prior to December 19,
1914, the affective date of the Water Commission Act. Its peint of diversion
is pear and ahcv§ the eonfluence of the Stanislaus and San Joaguin rivers. It
alleges in effect that the waters of the San Joaquln River to which the sources

of diversion nemed in Applications 5724 and 5726 are tributary are fully mppro-

priated after June lst and thet the proposed diversions would not only deplete

the amount of water now necessary for the present users bubt would result in

increesed coet of pumplng.
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Water Usersg! Association of Hijgh Line Diteh, et al
Water Users' Associstion of High Line Ditoh, Water Users' Assooiation
of Hotel Ditoh, Water Users' Assoclation of Goose Neck Diteh, Water Users' Asso-

ciation of Stork and Straight Ditohes, and Weter Ussrs® Associlation of Bull Hill

Diteh protest the approval of Application 6111 upon the grounds that for over 185
years their lands have been benéfited,by the water spilled into the wvarious ohan-
nels by the Meroed Irrigation Distriet. The ditohes named are laterals of the
f#ast B8ide Canal snd appropriative rights initiated prior to the offeetive date

of the Water Commission Aet are olaimed.

Water Tsars from Bast Side Canal

Thelmsa Van Amringe, Joe Baumgart, Frank Estey, Henning Koeh, Thomae
Archer, John M, Palm, Frapk Derving, D. R. Reade and J. E. Mount, users of water
from the East Side Cansl, elaim that their landa are irrigated from the canals
of the East Side Canal and Irrigation Company and are benefited by the water
spilled by the Mereed Irrigation Distriet at the MoCoy Spillway, Arena Spillway,
Livingston Drain, Bear Creek, Cwene Cresk, Duck Cresk and Deadman Creek. Rights
initiated prior to the seffective date of the Water Commission Act are clalmed.

Subsequent to the hearing a protest was filed by J. E. Mount on behalf
of L. J. Jagobsen and some 53 other users of water from the Emst Side Canal

against the epproval of Appliceations 5724, 572B, 6069, 6111, 8114, 6160, and

6807 upon the grounds thet the sources named therein contribute to the waters
of the East 5ide Canal from whieh thelr water azupply is obiained.

Wast Stanislaus Irrigation Distric‘b_

Wast Stenislaus Irrigation District has Application 1987, Permit 2768
before the Divisior for the appropriation of 262,15 cubic feet per second from
the San Joaguin and Tuolumne rivers to be diverted at a point within the 8E3 of

B3 of projected Section 10, T4 8, R 7 E, M,D4sB.M, Claiming rights initiated
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under this application and permit as well as rights by virtue of riparian owner-

ship it objeets to the approval of Applications 5724, 5726, 60€9, 6111, 6114,

6160 and 6807. It ¢laims that its appropriation under Appliscation 1987, Permit

2768 ineludes waters released by the Merced Irrigation Distriot as the Merced
Irrigation dam was constructed subsequent to the filing of Applicetion 198?.
Protestent avers that & shortage of water ocours in the San Joaquin River during
dry years.

Conditions of Law and Rules and Regulations Fulfilled

Appliaations 5724, BT72E, 8069, 6111, 6114, 5160 sand 6807 were oompleted
suffisiently for advertising in acoordance with the Water Commission Act and
the requirements of the Fules and Regulations of the Diwvision of Water Resources
and being protested were set for a public hearing in accordance with Ssction la
Ef the Watsr Commission Aot on June 18, 1931 at 10:00 o'cldek mem. in Roem 401
Public Works Building, Sacresmento, California. Of this hearing applicants and
record protestants were duly notified.

Litvigation

Subsequent to the hearing astion has been delayed pending the termina-
tion of litigation, invdving the rights to the use of water from the several
gources of proposed appropriation. Although final judgmeﬁt has not yet heen
entered in all of the cases yet s majority have been definitely decided and the
poliey of the court esteblished. Decrses have been rendered in the following
cases before the Superior Court of the State of Califorrpia in and for the

County of Merced:

Cages Streams Involved
Nos, 8515, 8981, 8963 Mariposa and Duck Craeks
Fos. 8918, 8962, 896 Deadman and Dutchman Creglks
Kos. 3819, 3980, 8964 Owens and ¥ileg (reeks
¥os. 8966, 8567, 8033, 9380 Bear Cresk

Cage No. 9088 was affirmed by the Supreme Court on appesl. Ko appeals

waere taken in ths other oases noted and the decrees have becomes final,




The result of the litigation insofar as it concerns an appropriator
from any of the streams mey be briefly summarized as follows:

(1) An appropriator may take from that part of the petural flow,
which is in excess of the amount reasomably required for ripariam use on riper-
len lands when diverted and applied for such riparian use by reasonabk methods
of diversion and usa.

(2) An appropristor has the right to teke, divert and use such of
the foreign flow in the creeks as may at the time be abandoned by the Esreoed
Irrigation Distriot (not at the time being delivered by valid contract to any
other party).

As to those whe owned land riparian to the several oresks the court
held that they were not entitled to the diversion and use of any foreign waters
which were abandoned by the Merced Distriet into those oreeks.

"It was also the opinion of the court that the Yeread Irrigation Dis-
triot was not obligated to continue the abandonment of its waters or to discharge
or ﬁllow them to drain into the channels of the creeks.

Applications 5724 and 6111

Stevinson Water Distriet and its predecessors ir intersst have for
many yaars heen diverting into the “mst Side Canal the waters which appear in
the various sources from whioch it now seeks to appropriate. A large portion of
this water is water which has been abandoned by the Yerced Irrigatioﬁ_ﬂistriet
and is unappropriated by any other person or agency. This water does not inelude
however water whiech is delivered under oontract to James J. Stevinnnn; 8 cOrpora-
tion, El Wido Irrigation Distrioct and to Nodesto Properties Company, Charles 3,
Howard Company and U, L. Best, successors of interest of Bloss Land and Cattle
Compeany ms that water is oonsidered as not having been asbandoned by the District.

Wost of the protestants as seen from Teble II are upstream f{rom the



point-of divarsion proposed by Stevinson Water District and it 1s.phynioally
impessible for the applicant to interfere with any rights which these protestants
may have.

Many of the protestants can only claim a right as riparian owners to
a poftion of the natural flow and are not entitled to the foreign waters abandoned
into the streams.

As to the lower protestants the record clearly indicates that during
a ysar of normal runoff there is ample water in the sources from which they divert
to satisfy mny prior vested rights which they may claim and aleo a surplus whioch
is ﬁubjgct te appropriation.

With refersnce to Livingston Drain the record indioates that the succes-
sors in ipnterest of Bloss land and Cattle Company divert from the North and Main
Branches of the drain rather than from the South Bransh. Heoognizing thids fact
and having no right of access to points of diversiorn on the X¥orth and Main
Branches, Application 6111 was smended at the rsquest of the applicant by strike
ing therefrom mll reference to diversion from these branches. While apparently
soms use of water from the South Branch of Livingston Drain hes been made by C.L.
Bast, the record olearly indicateg that mueh of the return water in this braneh
passes beyodd the control of both the Merced Irrigation District and C.L., Best
and is available for use by the applieant,

While 1t is true that waste or seepage water is probably not subject
to appropriation until it resohes some natural water course it has besn the praoc-
tiose of the Division to ascept mpplieations and to allow them to take their
regulsr courss when it appears that applicant desires = permit for the purpose
of establishing of reoord the date on which the use of water was begun for use
in case of future controversy with any other users from the same artificial water

coOuUrs€.
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Application 5725

Baldwin Slough from whioh it is sought to appropriate undsr Application
5728 is a branch slough of the San Joaquin River. At high stages the nstural
flood waters of the San Joaquin River enter it at the southerly end, fiow throughe-
out its length and return to the San Joaquin River at the northerly end. At low
stages of the river the waters which flow therein have their origin in the return
waters and ehandoned waters of th@ Turlock Irrigation District and the flow is
spparently resversed, dissharging at the southerly or vpstream end,

The evidenes which is before us indicates that the flow in Baldwin
Slough during the irrigation season varies normally from B0 te 70 oubic feet per
gecond and is naver legs than 10 cubic feet per second end that the only down-
gtraam ?rotestant who would ever in past years have been depriwed of_water by
an apprapriatioﬁ gueH as is proposed is the Patterson Water Companyiiﬁioﬁ;in 1924
and 1931 was obliged to throw b.sack dam across the San Joaquin River at its
point of diversion bslcw Baldwin Slough, in order to pump the water to whieh it
wes ertitled and even then there was only a short period in each year when it
ﬁas unabls to divert the full quantity of water moessary for its use.

So far as the Wsst Stanislaus Irrigation Distriet and other downsiream
protestants to this application are ¢oncerned, it appears that there has béen
and will in the future coptinus to be sufficieﬁt water available regardless of
any diversions which may be made under Application 5725, the West Stanmslaus Irri—
gation Tistrict and other users below Fatterson Eanech Company being supplied by
inflow from the Tuclumme Elver. |

Both 1924 apd 1931 were sbnormally dry yesars with exoeptionally low
river stazes and we are of ths opinion that our action in this osse or any simi-
lar case should not be governmed by infrequent periods of shortage. Exeept in

years of unusual drought, and then for short perloeds of time only, thers is ample
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water in the Sen Joaquin Eiver below the conflusnce of Beldwin Slough to satisfy
any prior rights of the dowpstreem protestants.

The proposed diverdon from Baldwin Slough involves the same rrineiple
of law 68 1laid down in the oases involving Applications 5724 and 6111 in regard
to the appropriaetion of natural flow and of foreign flow, the latier being re-
leased by the Turloek Irrigation District from its irrigation and drainage system,
ppparently without further claim thereto (below the point of release) on the part
of said district, hence inuring to the eppropriator.

Applications 8069 and 6160

These applications involve appropriations from Mariposa Cresk and, inso=
far ng the normal flow thereof would continue on to the Zast Side Carpal end
there be useful under the prior and existing rights of Stevipson Water Distrioct
or its rights under Appliocations 5724 and 6111, there is no water subject to appro-
priation. However in times of freshet 1t appoears that ther> may be a surplus in
this source which is unnecessary to serve the needs either of Stevinson Water
Distriet or any other of the protestants.

During the irrigation season this stream would normally disgipate it
self before feasching the Emst Side Ganal or any of the other protestants, and in
fact until the return waters of the Merced Irrigation Tistrict begar to appear
therein in recent years we doubt that thers were any waters in this source suf-
ficient to impel an attempt to take apd use them, It appears that in recent years
these return waters have begun to manifest themselves in the stream bed and that
e considerable portion are dissipeted by evaporation and percolation before reach-
ing esny other claiments. Under the circumstances it is our opinion that these
. two applications may be approved.

Application 6114

The sirecumstances surrounding this application are similar to those
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surrounding Applications 5069 and 6160 except that it is not so clear that the

return waters during the irrigation season do not frequently commingle with the
waters of the Meroed Irrigation Distriot which are in transit, the source (Dusk
Slough} being used by the Distriot for the transportation of its irrigation
water. It further appears that at times the return waters would continue on

to the East Side Cansl and there béooma subjeet to appropriation and use under
the prior applications of Stevinson Water Distriet. However the evidence upon
this point was sonflieting and uncertasin and furthermore it appsars that appli-
oant during a part of the year would divert storm waters which excesd ths needs
of the prior claimants downstream. We are therefors of the opinien that Appli-
sation 6114 should be approved.

Applicetion 6807

This application involves the appropriation not only of freshet storm
watsr but also return water from irrigation, a portion of whiech at least is
covered by contraoct between applicant and Merced Irrigation District.

Litigation ig now pending in the Superior Court of Mereced County con-
sisting of Cases 8861, 8862, 3863 and 3864 wherein James J, Stevinson, a cor-
voration, Stsvinson Water Dietrict, Usorge J. Hetfleld and Eegt Side Cansl and
Irrigation Company, & corporation, respectively, are the plaintiffs and Bl ¥ido
Irrigation Distriet and Merced Irrigation District sre the defendants, These
oages have heen tried, findings and amendments thereto prepared but final deei-
sion has not yet been entered. Vs have been informed by the attorneys for the
plalntiffs thet the Court holds in accordance with the following:

(a) HNelther Merced nor El Nido Irrigation Distriot daims

any of the natural flow of Diack Creek.
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(b) Both claim the foreign flow of Duck and Deadman Creokas

YMeroed District as the developsr of that weter from the

jerced River, El Nido as assigree under ooﬁtract with.

¥erced District,

(e¢) El Xido claims that there are times when Deadman and Dutoh-

men Creeks have a natural flow of a gquantity in excess

of needs of prior rights, at said times carrying enough

axcess for ite appropriatioen.
The attorneys for the plaintiffs have also advised this office to the effect
that the faet that the findin:e have not been settled and signed need not occe-
sion further postponement of consideration by the Division.

The testimeny preosented at the hearing olearly indicated that freshet
watsrs appear at times in quaniities exceeding what may be used benefieially
by claimants downstream and they are tharafore gubjeet to apprepriation. Fre
guently, it also appears, that water flowing in the propesed gources of appro=
priation is diassipated by seepage and svaporation before reaching any other
claimanta,.

We are therefors of the opinion that Application 6807 should be approved
and when the water to which prior slaimants have a right would, if unmolested
by applicant flow through to them, applicant must necessarily curtial ita
diversion,

Summary end Conclusions

The uses of water proposed under the several applications are henefiocial
and the applications should bs eppreved subjeet Yo the usual terms and condi-
tions. As stated sbove a special clause should be incorporated in permits issued
in approval of Applications 5724 and 6111 to the effect that the total emount

of water diverted simultanecusly under these applications shall not exoeed 163.00

O.f.S-
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Appliestions 5724, 5725, 6069, 6111, 6114, 6160, and 8807 for permits

to appropriate water having been filed with the Division of Water Hesouroces as
above stated, protests having been filed, a public hearing having been held,
briefs having heen submitted and the Division of Water Resources now being fully
informed in thé premises:

1T IS HERSBY ORDERED as follows with respect to these sevsral applieca-

tions:

That Applications 8089, 6114, 6180 and 6807 be approved and that per-

mits be granted to the applicants subject to sueh of the usual terms and condi-
tions as may be appropriate;

That Applicetion 5724 be approved and that a permit be granted te the

applicent subject to susch of the usual terms and eonditions as may be appropriate
end subject also to the following special term or condition, to wits

"The total amount of watsr diverted under the permit %together
with the amount diverted simultaneously under approved Appli=-
cations 1885 and 6111 shall not excead 163.00 oubio feat per
sesond continuous flow."

That Apylieation B7ZE be approved and that a permit be granted to the

applicant subject to suoh of the usual terms and oconditions as may be appropriats.

That Applieation 6111 be approved and thet a permit be granted to the

applicant subjeot to such of the usual terms snd conditions se may be appropriate
and aubject also to the following special term or cendition, to wit:

"The total amount of water diverted under this permit to-

gether with the amount divertsd simultaneously under epproved

Applications 1885 and 6724 shall not exceed 163,00 oubie
fest per second continuous flow,®

WITNESS my hand and the seal of the Department of Publie Works of the
State of Califormis this /0 CZ7 day of:%iauva4{ 1941,

EDWARD HYATT, State Enginesr

) » Mool

Deputy




