Before the Division of Water Resocurces
Department of Fublic Works
State of California
olo
In the Metter of Application 10030 of Subttsr Basin Improve=-
ment Company to Appropriate from West Borrow FPit of Sutter
By Pags in Sutter County for Irrigation Purposes
oCo
Deeision A, 10030 D 4 /3
Deoided W vo, 1747

APFEARANCES AT HEARING HELD AT SACRAMENTO, JANUARY 30, 1941.

For Applicant

Sutter Basin Improvement Company Arthur C, Puston

For Protestant

¥orthern California Land Company Ray Manwell

EXAMIKER: lark §, Bdson, Senior Hydraulio Ergineer, for Farold Conkling, Deputy
: State Engineer in Charge of Water Rights, Divislion of VWater
Resources, Department of Publie Norks, HState of California.

QFINTION

. — o — o —

Generel Deseription of Projeet

Application 10030 was filed by the Sutter Basin Improvement Company
on Oetober 8, 1840 for 21.05 ouble feet per second of water to be diverted from
the West Borrow Pit of Sutter By-Pasa, throughout the entire ysar for the irri-
gpation of 842,13 sarss of rise on Lots 106, 107, 103, 129, 130, 131, 132, 183,
154, 156, 156, 157, 168, 158, 177, 173, 179, 130, 181, 132, 183, 1384, 202 and
203 of North Basin Tract, map recorded in Book 5, page 23 of Surveys, Subtter
County Records, being within Seetions 5, 8, 9, 16 and 17, T 14 I, R 2 E,

MeDeBoM, The point of diversion is described as being within the 883 of 8EZ

of Ssetion 5, T 14 %, R 2 E, H.DJB.JY,




Protest

The Xorthern Califernia Land Company, a corporation, olaimg a right
to the water whioch applicant seeks to appropriate which is bassd upon the
ownership of riparian lands. It appears that in 1924 an agreement was entered
into with the State Reolometion Board whereby inm return for certain lands nso-
essary for by-pass purposes a weir was oconstructed in the west borrow pit for
the purpose of impounding water on the By-Pmss slde of the leves and singe 1926
water has been used for the flooding of lands for the irrigation of "legal ten~
der" a wild grass used for hay. Frotestant cleims that approximately 480 acres
have been irrigated and alleges in effeot that should Appliocation 10030 be
epproved its rights to the watgr would he seriously affected.

Hearing Set in Accordance with Seotion la
of the Water Commisgion Act

Application 10030 was completed in aoccordance with the Water Commigsion
Act und the Rules and Regulations of tﬁa Pivision of Water Resources and beling
protested was set for s publie 'maring in secordance with 3sotion 1a of the
Water Commizsion Aot on January 30, 1941 at 10:00 o'clock AJ¥. in Room 401 Fublie
Works Building, Sacrsmento, California. Of this hearing applicant end protestant
were duly notified.

Genersl Digoussion

The position of the protestant oompany 1s olearly set forth in a let-
ter addressed to this office under date of December 4, 1940 in whioh Lt atates
that it claims title to the water which it has besn using on the following
grounda.

(1) The State Reolamation Board on or about 1923 or 1524 ereated the
Sutter By-Pass and the borrow pit which oarries the water in question, end that
as a oonsideration to the Northern California Land Compeny for borrowing pur-

poses agreed with that Company that 1t should have the use of salid water, that
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the State Reclamation Board is the owner of the water and had a right to enter
into such an agresment.

(2) fThe Northern California land Company is the owner of the water
based upon preseriptive rights in that it has used the water for more than

five years contipuously.

(3) That the rights of the Northern California Land Company in and
to said water is riparian in nature antedating the creation of the Sutter By
Pass by the State Revlamation Board.

(4) If the so~oalled waters are to be classed as developed waters
for the reasgons stated in the first provision herein together with appropria-
tion, use,/zzgupanoy, the protestant company is entitled to the first right to
said waters,

Trotestant company also steted that without the neceselty of making
an exhaustive search as to the guestions involved it would have ne objeotion to
the approval of Appliestion 100380 provided that it was approved subjeot to the
Company's right.

&t the hearing held in comnnection with Application 10030 a copy of
the resolution paszsed at & meeting of the Reaelamation Board held April 22, 1924 .
together with & resclutioen and order passed by the Board on May 27, 1924 was
introduced which indicated that in exchange for oertain lands aonveyed to the
State Reclamation Board for drainage and recolamation purposes the Board egresd
among other things to copnsiruct s welr (or dam) in the borrow pit of the west
leves of the Sutter By-~Fass by mesans of whioh the protestant company eould
flood and sub«irrigate its lands within the by-pass. No right to the use of
the water itself was granted by the Board to the protestant company nor has

any authority been vested in the Board to grant sueh a right,.
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No appropriative right has besen initisted by the protestart company
subsequent to December 19, 1914, the affective date of the ’‘ater Commission
Act, nor has any claim besn made by the protestant company to any appropriastive
right initiated prior tec that date.

As to tre preserirtive right elaimed by protestant company it may
be said that as it takes water from the borrow it at & point downstream from
the proposed point of diversion of the applicant ocompany it is spparently
not in & position to moquirs suehza right as against the applicant company.

There may be some merit in the olalm of the protestant company to a
riparian right but as the mtural flow through its property has been ocut off by
the east leves of Sutter By-Pass and as the Sutter By-Iass has not yat been
adjudged & natural channel there 1s conasiderable doubt aa to the sxtent of any
riparian right that protestant company may oleim. Furthermore ths resord
clearly indioatss that a large portion of the water which applicant company
proposes to appropriate is foreign water which is drained from irrigeted land
abav§ and whioch has its origin in the Saorsmento River and Butte Slough.

There 1s apparently some unoertainty on the part of the protestant
company a8 to the extent of its rights and scoordingly it has sgreed that Appli-
cation 10030 may be approved subject to whatever rights it may have.

#e are reasonably certain that there are waters which may be appro-
pristed under Application 10030 to which the protestant ocompany has no right
and since each and every permit issued by the Division is issued expressly sub-
_jeot to vested rights 1t is the opinion of this offles that Application 10030
be approved subject to such of the usual terms and econditions as may be

appropriaste.
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QRDER

Applieation 10030 to appropriate water having been filed with the
Division of Water Resouroes as above stated, a protest having been filed, =
public hearing having been held and the Division of Water Resources now being
fully informed in the premises:

IT IS HERuBY ORDERED that Application 10030 be approved and that a
permit be issued subject to such of the usual terms and conditions as may be
appropriate,

WITNESS my hand and the seal of the Department of Public Works of the

State of California, this /0 day of‘W 1941.

EDWARD FYATT, Stets “ngineer

By USRALD CONKLING

(&_A_é) | : Daputy

WES:m




