Before the Division of Viater Resources
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In the Matter of Application 10&73 of W. F. Cook to Apcropriate
Water from an Un-named Creelr Tributary to Lone Tree Creek
in San Joaquin County for Irrigaticn Purposes.
_ 0o
Decision 4. 10673 D. 519
Decided December 12, 1944.
o0o

APPEARANCES AT INVESTIGATICY CONDUCTED AT THE SITE OF THEZ PROFPOSED
APPROPRIATION ON LAY 22, 1944:

For Aﬁulicant
®. F. Cock . We F, Cook and L. B. Rasd

For Protestants

C. E. Kelly . No appearance
. b.o. Castle In propria persona .
‘ #rs. Jessie L. Carlson In propria persona
Amelia W. LcFell Lucky icFall

For Division of Veter Resources

Biscoe Kibbey, Associzte Hydraulic Engireen for Harold Conkling,
Deputy State Engineer in chsrge of Water Rights,
Divisiocn of VWater Resources, Department of Public
Works, State of Califcrnia,

OPINIOXN

General Descrintion of the Provosed Develorvment

Application 10673 was filed by W. F. Cook on July 14, 1943 for an
appropriation of 3 cubic feet per second of the weters of an unnamed
creex tributary to Lone Tree Creek in San Joaquin County to be diverted
| at a point within the NEy of NEZ of Section 9, T1S. R.&E., H.D.B.2l.,
throughout the jear for the irrigeticn of 240 acres of generzl croﬁs
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within said Section 9.
Protests

Applicaticn 10673 was protested by d. E. Kelly, D. 0. Castle, Jessie
L. Carlson and Amelia W. McFall.

C. E. Kelly has Application 9519 before this office, which has been
approved for an amount of water not to exceed 0.7 cubic foot per second,
to be diverted from Lone Tree Creek at a point within the SEf of SWi of
Section 13, T.1S., R.7E., M.D.B. & ¥ from about April 1 to zbout November
1 of each season for the irrigation of 50 acres and stock waterihg
purposes within Sections 13, 14, 23 and 24, T.1S., 2.7E., X.D.B. & M.
¥r., Kellj states that the applicant is seeking to appropriate more water
than is available. He also claims that he has 200 head of catile
watering from the creek sbout Z miles below the proposed point of
diversion, and alleges in effect that should Application 10673 be approved,
it would resulit in_gompletely arying up the creek during periods of low
strgam flow, and would deprive him of sufficient water for his irrigation
and stock watering use. ir. Xelly's stock watering uss, about 2 itiles
beiOW'applicant’s proposed point of diversion, cannot be clzimed under
his Applicétion 9519 and he has not stated upon what clzim of right this

.use is based.

D. 0. Castle has Applicaticn 3201 before this office, which has been
approved for an amount of water not to exceed 3 cubic feet per sécond to
be divérted from Lone Tree Creek at a point within the SWE of SWE of
Section 10, T.1S., R.7E., H.D.B. & M. from zbout darch 1 to about November
1 of each season for the irrigation of 80 zecres within Sections 9, 10, 15
and 16 T.1S,, R.7E., H.D.B. & . He alleges in effeét thet the approval

‘of Application 10673 would Tesult in reducing the stream flow to such an
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extent as to jeopardize his use, inasimch as the average flow in the stream

does not werrant the approvel of any more applications to appropriate there-~

from, and that in dry years it is extrezely doubtful that the flow in fhe
stream bed would be sufficient to satisfy the rights of the present USers.

Henry L. and Jessie L. Carlson have licensed Application 2358 betore

this office for an amount of water not to exceed 0.56 cubic foot per second,

to be diverted from Lone Tree Creex at & point within the SEf of NER of
Section 3, T.1S., R.7E., d.D.B. X k. from about February 1 to zbout
September 1 of each season for the irrigation of 45 zcres within Sedtion
g, T.1S., R.78., M.D.B. & . Mrs. Carlson states that she irrigates 65
acres of clover and alfalfa from April 1 to November 1 of each season and
alsc uses water.for stock watering nurposes, although under Anplication
2358, the use is limited to the irrigaticn of 45 acres only. She alleges
in effect that should Application 10673 be approved, there would be no
water left in the creek.

. Amelia W. HMeFall has licensed ipplication 6397 before this office for
an amount of water not to exceed 1.13 cubic feet per second to be diverted
from Lone Tree Creek at a point within the NE: of NE; of Section 14 and at

a point within the SEf of SWE: of Section 13 T.1S., R.7E., M.D.B. & X.

-from about April L to sbout November 30 of each season for the irrigaﬁion :

of 90.3 acres within Section 14, T.1S., R.7E., M.D.B. & M. She also

_¢laims a riparien right. She states that she is using 1.47 cubic feet per

second for the irrigstion of aporoximately 117 acres of ladino clover and -

other crops, and alleges in effect that should Application 10673 be
approved, it would result in depriving her of water to which she is

entitled.




Field Investigetion,

- Stipulations to an informal hearing under Regulation 128 or the Rules
and Regulstions of the Division of Water Resources having been signed by
the applicant and all of the protesting parties and the stipulations
kaving beeu approved by this office, an investigation was conducted at
the site of the proposed eppropriation on Hay 22, 1944. Present at the
investigation were Jessie L. Carlson, Lucky MMcFall, D. 0. Castle, W. F.

Cook and nis engineer, L. B. Raab. Although Mr. C. E. Kelly was informed

"of the proposed investigation by letter dated July 17, 1944, he was not

present or represented.

In srriving at a decision in the matter, reliance is placed on the

entire file in connection with Application 10673,
| Genersal Discussion

Lone Trze Creek to which the unnamed stream from which applicant
seeks to appropfiate rises in the foothills north of Oakdale and flows
wgsterly soﬁe 27 miles to its Jjunction with the San Joaquin River. The
tributary on which applicant's point of diversion is locuted is about
1/ miles in length and unites with Lone Tree Creek about 6 miles zbove-

the junction_of Lone Tree Creek and the San Joacuin River and aboub 3%

- -miles above the diversion dam of protestant Jessie L. Carlson, who is

the lowest protestant on Lone Tree Creek.

During.the greater portlon of the irrigation season, there is nb
natural fiow in Lone Tree Creek and its tributaries, the water flowing
therein beiﬁg for the most part waste and seepage water from the lands
irrigated by the Oskdale and South San Jeaguin Irrigstion Districts,
from waters which originate in the Stanislszus River Watershed. The water
which is present during the summer monthg in the source from which
applicant yroposes to approériate, is largely drainage water from the
irrigéted lands of the Oakdale Irrigation District. This water cannot be

claimed under the doctrine of riparian rights.
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The Carlson property extends westerly from the Stockton-lanteca
Highway on both sides of Lone Tree Creek. The place of use, described:in
Licensed Application 2258, lies northerly of the creek and, at the point of
diversion, a concrete dam has teen constructed with three 9' waterways with
grooves fcr flashboards,_by neans of which, the water is backed up for a
considerable distance. The flashboards zre used to ralse the water until
it flows into a ditch, from which the licensed area, consisting of 45 acres,
is irrigated. OSome 15 acres on the south side of the creek are also |
irrigated, presumably under no claim of right, except to what nztural flow
may be pfesent in the stream during the early sgzring or léte fall months,
which may be claiﬁed under the riparizn right doctrine. At the time of
the investigation on May 22, 1944, the flow over the Carlson dam was azbout -
25 cubic feet per second.

Although the channel of the creek between the Carlson dam and the
highwey is straight and even and has been rated by the U.S. Bureau of
Reclamation, znd & gauge desiznated as D-71 hes been established below the
highway bridge, the gauging station has been of 1ittle assistence to this
office, as the rating gurve applies to the unobstructed flow of the stream,
and although Mrs. Carlson agreed at the time of the investigation to open _
-.the flush gate =t thé dam and release the water behind the dam as soon as
the northerly field had been irrigated, this was not done.

The next érotestant in u@stream order is D. 0. Castle, who diverts
water by means of a concrete dam with flashboard opening 6.5 £4. wide
- through a ditch 320 feet long to & pump. At the time of the investigation,
Mr. Castle was pumping water zt a rate of 2400 g.p.m. or approximately
5.35:c.f.s., and approximately 19.5 c.f.s. were passinz over and taroug

the flashboards. He was irrigcting cbout 25 acres of clover.
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At the lcFall-Xelly poiat of diversion, located on Lone Tree Creek.
. about one-half mile above the mouth of tia tributary from which applicant
seeis to appfopriate, a concrete dam has been constructed which has tﬁo
‘5" openings with flzshboards over which approximstely 17.7 c.f.s. were
passing. The ditch from this point was carryiag 5.6 ¢.f.s. The total
flow, therefore, zbhove the iaﬁ was about 23.3 c.f.s. C. E. Kelly irrigates
about 25 acres and YceFzll about 90 acres, 21ll of which is in pasfure.
MéFalls lower dazm, which is located on Lone Pine Creek about'oneehalf
mile below the junction of the unnemed creek from which the applicant is
seeking to appfopriate, Wés used for a number of years to back the water
up into the generzl distribution system on the south side of the creek
and to irrigate some 16 acres on tas north. According to ¥r. McFell,
this dam is used only in times of water shortage--when the flow at the upper
. point of diversion on Lone Tree Creek is insulficient—end that no water. -
_had been diverted at the lower dam for 1% years. This would appear to
indicate that the flow in Lone Tree Cresk abovs thé junction with the
wnnamed tributary had been sufficient during bhut period to sabisfy the
irrigation reguirsments of both McFall and Xelly.
As Mr. Relly was not present at the time of the investigation, his
“claim of use from the umnamed tributery for stock watering purposes wés not
.ierified. Suffice it to say that Mr. Kelly has Initiated no right before
this office to water his stock from this source, and apparently is not in a
position to clsim the waler as.a riparisn owner, as the water which is
present in the stream during the summer months is wagte water having its
_origin in other sources, and had been brought into the wztershed of the
unnamed.tributary by the operztions of the Oakdale Irrigation District;
. | At the Cook place, a rectangular wooden weir with beveled edges and
a 4.75' crest has been installed in the creek bed, but at the time of the

investigation, a2 pipe through an earth dam just below the weir had become



ertially clozeed with trash, submerging the welr snd rendering a measure-
P j oo 3 £=Y

ment of flow by weir impossible at the time. It was estimzted however,
that upwards of 7 c.f.5. was entering Lone Tree Creex from the unnamed
tributary. During the reriod from July 28 to Octobsr 11, 1943,
readings on the weir gauge were taken at two-day intervals, and indicated
that the flow varied from 8.1 c.f.s. to 2.2 c.f.s. During this period
there was apparently sufficient flow in Lone Tree Oreek above the junction
of the unnamed tributary to satisfy the rights of all users of water on
Lone Tree Creek. |
Unfortunstely, the rscords of the U.3. Bureau of Reclamztion at the
D71 gauge cover tﬁe period fron Decembef 23, 1941 to May 31, 1942 only,
and the only available records during the period of possible shortage are
based on gauge readings made by L. 5. Raab between September 26 and
October 20, 1943, when the flow wes found to flﬁctuate between 25 and 40
C.l.8.
fr The investigetion was conducted at a time wheﬁ therz was. an

- abundence of water in Lone Tree Crsek, and on July 17, 1944, a letter
was addressed to the protestants stating th t observations of the stream
flow during the coming summer, and possibly into the fall would be
' necessary before arriving at a decision in conﬁection with Applicatioﬁ
10673 and, accordinglﬁ, such observztions would be made from time to time.
Protestants were requested to notify this office at once should an actual
shortage occur, in order thzt the situation could be looked into at the
time. |

On August 13,'1944, our engineer found that the water was backed up
et the Carlson dam, zs at the time of the field investigation on lay 22,
and approximately 25 c.f.s. wers passing ovér the dam, of which amount

approximately 5 to 3 c.f.s. were contributed by waste weters from the
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South San Joesquin Drainage Canal which enters the stream a short distance

above the Carlscn dam. At tails time there was apparently no water
'shortage for the up?er divartors.

On August 29, 1944, a telegram was receivad from C. E. Kelly asking
for an immediate investigation of the wator situstion, stating thzai he
had been watering 400 head of cattle from the stream (the unnamed
‘tributary) and that the water ceased to flow on August 28, 1944. He
stated that unless the water was released in 3 days it would necessitate
‘the removal of his stock.

Immediately upon receipt of the telegram, the Division telephoned
to Mr. Racb's office In Stockton, and in his sbsence discussed the situa-
tion with his assistant, Mr. Moffatt, who agréed'to investigate the . |
situation. On August 30, ¥r. Moffatt informed this office that Mr.

Cook had been diverting the entire flow of the stresm, which wes about

4 c.i.5,, but thet Mr, Cook had agreed to release sufficient water for

the watering of Mr. Eelly's stock. Mr. Hoffatt stated that although

fhe stream bed was dry at Ur. Xelly's place; there was approximately

8 c.f.s. flowing in Lone Tree Creek below the junction of the two streams.
" On August 30, following Mr. Woffatt's call, Mr. Kelly informed this

office by telephone that as no water had reached his place, he had

removed his stock and indicated his intention of bringing suit agzinst

Mr. Coakf

' Mr. Kelly has made no showing as to what claim of rizht he has to

the water which flows in the unnamed tributary of Lone Tree Cresk during

the summer months. OSurely he cannot claim the water under his applica-

months is return or waste water from irrigation above and is foreign to
the stream, it cannot be claimed under the doctrine of riparisn rights.

It would also appear that Mr. Cook had no right to the use of the 4 c.f.s;
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which he was.diverting at the time of the complaint, as his Application
10673 hes not yet besn approved. Assuming however that Mr. Cook's
Application had been approved and that he hed been'diverting the 3 cubic
feet per second applied for, the additional 1 cubic foot per second
would probﬁbly have been ample for stock watering bslow. |

On October 23,.1944, our engineer found that the flow at the Cook
weir had decreassd to 0.4 c.f.s. Mrs. Carlson informed him however,
that there had been no scercity of water at her dam during the
irrigation season. In fact, there has appesred to have been.a consider—
.able gurplus over the use &t all.times. The observed flow of the stream
below the Carlson dam by our engineer on May 22, August 13, Octobsr 2
and QOctober 23 indicated that the amount of water passing all.diversions
on Lone Tfee Creek varied between 20 and 25 c.f.s. Mr. Rzab also
observed the flow to be approximately these amounts on various occasions
exgepting that during the months of June and iuly, 1944, the flow was
s;hewhat less. On October 23, an attempt was made to see Nessra. McFall
and Kelly, but neither was at home. Miss McFall, daughter of the
protestant, stated that to her iknowledge there had been no shortage of
water along Lone Tree Creek that summer.

According to the invesiigating engineer, the 1944 summer flow was
about normal, with prospeéts of increased flow in the near future. Ho
reagon therefore is apparent why Application 10673 should not be.
approved at this time.

Summary and Conglugion.

Durihg a year of normel run-off and present methods of irrigatiom
by the Qakdale and South San Jozquin Irrigation Districts, there is
ample water in the stream system to satisfy the prior vested rights of -

those protestants who divert water from Lone Tree Cresk.

It is possible that during the late.suﬁmer, the water in the unnamed
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tribvutary from which applicant sesks to apprbpriate mey be insufficient in
. quantity to supsly the needs of bota applicant and protestant Kelly, wie
waterS'hiS'stock.from this stream. Mr. Kelly did not appear at the
investigation, and has made no showing as to the basis of his claim of
right. Certainly he is not in a position to clzim the water under his
Application 9519, whieh is for the appropriaztion of water from Lone Tree
Creek above the junction of the two streams,.and zg the water 1is foréign
to the.stream, it cannot_be claimed under the doctrine of riparian fights.
Should Mr. Xelly have a right to water his stock 1n the unnamed creek
during the summer months, it will be incumbent ujon the applicant to allow
sufficient water to nass bn downstream for this use, but insufficient
showing hés been mede by NMr. Kelly in suppoft of nis claim of right to
justify the denial of Application 10673, either in whole or in part.
. " The protests are therefore dismissed, and Application 10673 should be
approved subject to the usual terms and conditions.

C o

i

Applicétion 10673 for a permit to appropriste water heving been filed
with the Division of Water Resourcés, zs above stated, protests.having
been filed, a field investigation having been mede, a.stipulated hearing
having been held in accordence with Regulation'lEB of the Rules and
Regulations of the Division, and the Division of Water Resources now being
fully informed in the premises:

IT IS HEREBY ORDERED that Application 10673 be apsroved subject to

the usual terms and comditions as may be aupropriate.

Ni4dpf California, this 12th day of December — 13k.

EDWAED HYATT, STTE EXGINEER,

Barold Conxiing,
Deputy Stote Engineer,



