Before the Division of ¥Waier Resources

Department of Public Works
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olo

In the Matter of Avnlication 11168 of Clifton §. Potter

to Appropriate Water from an unnamed Spring
tribtotary to West Fork of Carson River
in Alnine County for Domestic Use.

alo

" Decision A. 11168 D, QS‘éng

Decided % o 0{, /G 4!

olo

APPEARANCES AT DNFORMAL HEARILG CONDUCTED BY THE

DIVISIC. OF WATER RESCURCES Qi AUGUST 2u, AND
SEPTHIBER 2 TO SEETEIZER U4, Inclusive, 1940

For Apnlicant:

- Clifton G. Potter

For Protestant .

E. P, Dongberg Lend & Livestock Company

¥or Harriett Miller, an interested party

Por Division of Water Resources

In Propria Persona

George L. Sanford

G. F. Gifford

Harrison Smitherum, Supervising Hydrzulic Engineer, for Gordon Zander, Principal

Hydraulic Engineer, Division of Water Resources, Department of Public Works, State

" of Caiifcrnia.

CPINION

General Description of Proposed

Project

When A@plication 1064k was inspected for license action, it was found
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that Applicant Potter was using beneficially more water for dbmeétié purpbsee
.than the 15 gallons per day for which that application was approved and in
order tb provide for thé additionﬁl water required, Application 11168 was filed
_with.the Division on October 5, 1945 for 200 gallons per day to be .diverted
from the same spring and to be used at the same place of use as dascrlbed in
Application 10644, The spring is within the NW} of NW: of Section 31 T, 11 N,
Be 19 E, MeDeBe %M, The place of use is within the NEF of NEL of Sectiom 25 T.
11 ﬁ,.R. 18 E, MeDeB, 2Me It is proposed %o use the wﬁter for domestie pur~
poses at a summer residence for four persons and for the irrigation of 400
squﬁre feet of garden and a few shrubs,

PROTEST

Appliecation 11163 ﬁas,Protested by H. F,.Dangberg Land & Livesfock
Company, e corporation, Protéstgnt claims that it has rights to divert water
o ffum the West Fork of the Carson River from various peints on the river below
applicant's proposed point of inersion, which righté are based upon riparian
owership and appropriative rights initiated prior to December 19, 1514, the
effeotive date of the Water Commission Act, The protestant claims that among
the lands which it irrigates in Nevada are the following:

Seotion 36; B Section 35; Section 26; Fractional Section 23
T. 13 H’ R- 19 E, M‘ D. Bo & Mt

and that emong the lands irrigated in California are the followings
Lots 1-4 inclusive, 8, 10-14 inclusive, 17=20 inclusive,
of Lots 7 and 9, E5 of Lot 16, of Section 13; Lots 1, 2,
wi of Lot 3, 4, 7, E% of Lot 8, §, 10 of Section 24, all in
T+ 12 ¥+ R, 18 E, ¥, D, B, & M.
Protestant states that there is inaufficient water avallebls in the
ﬁbst Fork of the Carson River with which to lrrigate the lends whioh it is
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entitled to irrigste and to provide water for stock watering purposes, that

| during each year there is a shortage of water during the months of July to
Octobef, inclusive and that there is never sufficient water to supply the
vested :ights en the river.

Protestant also states that although tﬁe amount of water which
ﬁyplidant geaks to appropriate is ém3115 yet other diversions of similar
amounts would no doubt be/égﬁgfh'Application 11168 be approved, thereby
setting a precedent for smai}-diversions which when accumulated would sariﬁus- '
ly affect the water users on.the stream/i?f;ges in effect that to approve

Application 11168 would result in injury to the protestant,

Protestant believes that the 1anq upon which applicant proposes to
use the water is private land whish is held under & long term lease by the
odmpany and that épplicant has not obtaineérparmission to use the water on
the land,

-FIELD INVESTIGATION

Stipuiatians to an informal hearing under Regulation 12 B (Now Seotion
"753b) of the Rules and Regulations of the Division of Water Resources having
been signed by the applteant snd the protsstant and having been approved by the
State Engineer, an investigation was conducted at the site of the proposed
appropriation by an engineerlof the Division on August 24, 1946 in the company
of 6. F. Gifford, representing Harriet Miller who has Appliéétion 10480 befor§
this office to a@proPriate water from the same spring and is co-owner with
~ Applicant Potter in the diversion works, The applicant was interviewed on
‘September 2, and the protestant's attorney on September 3 and 4, 1946,
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Records Rellad Upon In Arriving At a Decision

(1) Application 10480 of Harriet May Miller {entire file)
(2) Application 10644 of Clifton G. Potter (entire file)
(3) Application 11168 of Clifton G. Potter (entire file)

 West Carsoﬁ River Adjudication ' Folder VIII - 1

Partiéular reliance is placed upon the report of Mr, Smj.f.herum-

who conductedthe informal hearing,




General Discussion

‘The souros of the proposed appropriation is a grass and willow covered
sgepage area extending down a steeply sloping hillside to the VWest Fork of
C'a_rson River, At the upper end of the area, ‘& wooden header box has been sunk
B into the ground #nd several short ditches have been dug in which water is

.oqllected'and éonveyed to the box. Any excess water which reaéhes thq box. is
- spilled through a short length of 3 inch diemeter pipe and finds its way to the
rivér._ At the 1.ower end of the seepage area similar ditoches have been dug by
means of which the weter is collected and discharged into the river. A flow of
10,000 gallons per day has besn developed at the header box, from which applicant
claims that a greater flow reaches the river than prior to the developmenf-

The diversion system was installed by Harriet Miller in connection with
‘her Application 10480, Clifton G. Potter subsequently acquired'.an interest in
'l;ho- system which is nﬁw being used in connestion with his Applica.tion 10644 and
- which he proposes to use m connection with his Applisetion 11168,

| A 3/4 inch diameter galvanized pipe leads from the header box to an
elevated 200 gallon tank at the Niller cabin, The Potter cabin.is served
fhrougfx a pipe of the same diameter which laps the main line upstream from the
Miller tenk. The relative elevations of the Eiller and Potter outlets are such
that Potter receives little or n§ water when Millert's taps are open.

The capacity of Potter's system when Miller's taps are closed is
approximately 2.0 gallohs per minute or 2880 gallons per day.r Water is now
being usgd under Application 1048O at & rate of 25 gallons per day and under
Application 10644 at a rate of 15 gallons per:day. The Potter eppropriation of
15 gepeds is barely sufficient for househcld uses and the additional 200 gallons
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per day 1s necessary for the irrigation of applicant’s garden and shrubs,

According te the applicant the water which he seeks to appropriate

.has been largely developed by the construection of the ditches in the soepepe
arsa by means of which watéer has been salvaged which otherwise would have been
-lost by plant transpiration and evaporation if allowed to spread over the

grass and brush covered area and as stated above he believes that the actual floi
. which resaches the river has increased as a result of the development.

| In the proteat certain lands in California aend others in Hevada are
described. Protestant allegas.that these lends are irrigated from the West Fork
of Cafson River and that applicant's propoéed divefsion from a spring which is
trihutary to seid river will injure the protestant,

| . Protestant's California lands lie in Eope Valley, above the point.
where the wate:s of the spring may enter the river and therefore will not be
affected by any diversion which may be made of the waters of the spring, These
1andsiappar§ntly feceiva their water from Willow Cresk, a tribﬁtary of Wbaﬁ
Fork of Carson River which enters the river sbove the spring, rether than from
 the river itaelf, | |

Protestant’s Nevada lands are situeted in Carson Valley some tnenﬁy_
miles downstream from the point where the waters of the spring may enter the

- river. Assuming that the entire flow of the spriag which is approximataly.
10,800 gallonﬁ per day, should reach the river, it is highly probable that, due
tq losses in transportatian through twenty miles of stream channel, little or-
none of it would re#ch the lands of the protestant. Furthermore, during sach
alternate week from July 1, to October 1, of each season, which is tﬁe period

: of.deficienoy alleged by protestant; the entire flow of -the West Fork of Carson

River, originating in California is diverted by California water right owners
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under their legal rights as set forth in the decree entered on November 27, 1905

by the Circuit Court of the United States = Kinth Circuit, Northern District of
California in the case of John Anderson, et al v. Henry Bassman, et al, In these
30 called California weeks, or for one=hall of the deficiency period, protestant

would not receive any water from the spring and therefore could not be injured

~ if the entire flow of the spring were diverted., In the alternate Nevads wmeks:

the flow of the river is usualiy supplemented by large quantitie§ of water released -
from storage reservoirs owmed and operated by the Nevads water right.owners for
irrigation of their Nevada lands including those of the protestent, Therefore,
during the remaining one=half of the deficienmcy period, injury, if any to ‘the
protestants would be highly theoretical, entirely indeterminate and negligable
.cvqn though the entire flow of the spring was diverted and protestant would
suffor 1o measurable injury during the entire deficiency period by the ﬁpplicént'a
dtrersiun of such a small quantity of water as 200 galions per day.
s Contrary to protastant's contentlon, appllcant is the owner. of the
land uaacribed in the appxlcatlon as the place of usa,
By letier dated September 5, 1946, protestant's attqrnay informed this

office that the protestaht will not further oppose the approval of the application

- provided that the permit is issued subject to all prior appropriations and
vested rights and with the further reservation that the right be reserved to the

- protestant to shut off or cause to be shut off any weter under the appropriation

used by the applicant at any time that such water is nseded by the protestant
under its prior rights,

A1]1 permits issued by the Division are isaued subject to vested rights
and it is believed that this festriction will be entirely sufficient to cover_the

‘7.




regervations :equesfed on behalf of the protestant, Furthermore, the West Tork

of.Carson'Rivar is under the oontfol of a Celifornia watermaster during the.
California weoks and a Novads wantermaster during Navada weoks, It is the
funotion of these watermasters to regulats the diversions from the ;tream
gystem in accordance ﬁith the legal rights to the use of the waters thereof,
Through this service proper legal authority is provided to cause applicant to

céase'diverting whenever such divaersions interfers with vested rights.

Summary and Conclusion

While it is poseible that a amall amount of the water which applicant
éeeka te appropriate may,.if not divérted &8 prdposed, eventually reach the
_ Ebfada-lands of the protestant qoma'twenty miles below, yet the beneficiai usé,
1f any, on these lands will be so small and inconsequential as compared with
the much gr;ater benefit which will be_derivsd from the loeal use of the wamter
that to deny a permit to the epplicdnt based upon a speculatiye'injury which
_might posgibly result from the appropriation will not best conserve the pubiio
interest., In view of the lack §f positive evidence that injury wili result
to:fhe protestant in that it will be deprived of sufficient water to irrigafe
its.lanﬂs and to water its stock, and that the protestant has consented to
the approval of Application 11168 subject to vested rights and to certain other
restrictions which mey be enforced by the proper legal authorities, it is the
opinion of the Division that Application 11168 should be approved subject to

such of the usual terms and conditions as mey be appropriate.



. . _. . . ' "ORDER
Applicetion 11168 for a perinii: to .appropriate water having been -
filed with the Division of Watef Resourccs as above stated, a protest having
been filed, a field investigation having been made, & sti-ulated informal
hea.ring having been held in accordance with Section 733 (b) of the Rules and
_ .Re'guia.'hions of the Division of Water Resources and the Division of Water
Resourcé-s now being :E’ullj,r infomed in the premigas:
IT IS HEREBY ORDERED that application 11168 be approved and that a
permit be issued to the applicant subject to such of the usual terms and 3
conditions as may be appropriate.

_ WITHESS my hand and the seal of the Deparitment of Public Works of
the State of California, this &/ % 2/ day ofm '

1546,

CW?

Edward Eyatt{, State Eng:.neer.
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