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In the Matter of Application 11655 of Fdward A. and EBlanche G.
Eberle to Appropriate Water from lMescal Creek, tributary to Mojave Desert

in Los Angeles County for Irrigation and Domestic Purposes.
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Appearances at Hearing Held at Los Angeles, October 9, 1947:

For the Applicants

Edward A. and Blanche G. Eberle (Shafer & Grimm
: (By: W. Earl Shafer

"For the Protestants

Arthur Romayne Moberg) . o
o ) _ ~ (Earle L. Winnett
T. B. Winnett 3 | {John H. Klenke

EXAMINER -~ GORDON ZANDER, Principal Hydraulic Engineer, Division of Water
Resources, Department of Public Works, for EDWARD HYATT, State Engineer,
' 000
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General Deécription of the Project

Application 11655 was filed by Edward A. and Blanche G. Eberle un

e

December 10,719L6. It contemplates a diversion of 3.0 cubic feet per second,

year-round, to be applied directly and a diversion of 3.2 acre-feet per annum

to be collected between October 1 and larch 31 of each season and siored for
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later use. Both diversions are described as heading at the same location,
‘which is within the SE: HEE dr Section 21, T 4 N, R 8 W, S.B.B. & M, The

source named is Mescal Creek,located in Los Angeles County, and tributary to
‘Mojave Desert. Diversion is proposed by means of a concrete and earth dam,

55 feet in height and 140 feet in top length., This structure is referred_t§ ih
tﬁé application as a sugnerged dam, extending 50 feet bélow surf#ce (presumébly
ground surface) and 5 feet above. It will create a reserﬁoir of a stated
capacity of 3.2 acra-feet, and water is to.be conveyec therefram'bj an 8 inch
._-aiameter;steei pipe line, 1700 feet lohg, tg the place of use, Aé_io the loca-
tién‘df_the plaée Qf use the_application mentions domestic use and stockwatering
‘within all 4O-acre subdivisions of the NEX,  the SEL and the NWi of Sectian 16,
T 4 N, R s'w; S.B.B. & H. Within this Section 16, ifrigation is contemplated,
of general crops, from aboﬁt April 15 to about October 15 6f each season, dis-
}ribuﬁe&.as follows: | |
19.09 acres within the NE: NE}-

19.28 " 1"t " SE%;

19,28 *© " " NER SE&
14,62 " " SEL SEX
9,66 2] ] H NW%,'; SEk

Proposed'use for domestic purposes and stcckwatering includes that incidental
-to the'occupancy,.by-families, of 175 subdivision lgts, each of one'acre or leas,
in size. Such use will -extend year round, The applicants'a$sert ownership of
the land ﬂhéfeon'use of water will be made. They disclaim ownershlp of the
diver51on site but state that a Special Use Permit has been obtained.
_ PROTESTS

Protests against Apflicétion 11655 are two in number, but both relate

to the same property and to the same circumstances. The protestants are

respectively the former owner and the present owner of the property represented
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in the protests, title thereto having recently passed, or being in process of

passing, from the one to the other,

T. B, WINNETT protests that the proposed appropriation will injure him
by diverting Mescal Creek water upon which he has been dependent‘for_many years
for the development of certain orchard and other lands, He states that his claim

to the right to use waters of Mescal Creek is based upon a Commissioner's Deed,

- dated December 30, 1932 which in turn is based upon the foreclosure of a mortgage

_against certain lands and "all of the water of Mescal Creek". He contends that a

right to the use of the waters of Mescal Creek was established'by.one Ale#ia
Lemonton prior to enactmenﬁ-of the Water Commission Act, that this right passed
to numerous claimants, and from the latter to him, by a Decfee of Foreclosufe
action in the Los Angeles Supérior Court, filed in Jung of 1931. He states that

his point of diversion is the same as that which tha applicants prOpose to utilize

under Apﬁlication_11655. The protest is silent as to the extent of present and

past use of watgr, but according to a letter written on behalf'of'this protestant
on June 2, 1947 the use appears to have been substantlal, mentiocn having been made
therein of thé irrigatipn of 2000 or more pear and apﬁle'trees, developmenté_pef- |
taining to a Yhome place",-alfalfa plantings and other farming projects utiliz~ |
ing water. The protest is also silent as to conditions under which it may be
disregarded and d_smlssed.

" In answer to the Winnett protest the applicants deny that the proposed
diversion will injure the protestant; deny that the protestant is_dependsnt for

the development of orchard or other lands upon the waters of Mescal Creek to

which he has had.the right of use; and contends that the rights to the use of

water of Mescal Creek, if once held, have been transferred to Arthur Romayne

Hoberg, another protestant. The appllcants state further that at the time
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Application 11655 was filed, the applicants and.this protestant each held an
undivided half interest in certain waters of Mescal Creek, such interest in all

not exceeding 8 statute minerts inches, and that subsequently this protestant

sold his interest in these waters to Ari hur Romayne Mobarg, They_allege that they
~were at no time since 1942 joint users, with the protestant, of wﬁters of Mescal
Creek, and sllege that a% the time of filing the application, the parties in. |
question yare_tenants'in common with respect to the uses of certain waters,

The applicants contend that'the proteatantts rights to the waters in ﬁuestion
inébfar as once held by him or by his predecessors or successoirs h2s been abandoned,
eﬁnepting.onij for épproximately 8 miners inches, and that any right in excess

thereof has been lost by non-use.

ARTHUR ROMAYNE MOBFERG protests that the proposed appropriation will
deplete a uater supply now privately owned and belng used for domestic and irriga-
tion purposes and developments under way, and that such depletion will cause
him great financial loss, This protestant claims a right to the use of water
from the source from which the applicant proposes tc divert, basing such right
upon an asserted Commissioner's Deed to "all the water of Mescal Creek", dated
" - December 30, 1932. He explains that.the claimed right was initiated by:a former
owner, one Alexis Lemonton, who filed claims toc waters of_Hesc#l Creek, at the

Los Angeles County Recorderfs Office on November 9, 1909, February 21, 1911 and

©. January 8, 1913, respectively. As to the extent of present and past use of

water by this prctestant or by his predecessors in interest, the prbﬁest is
silent, The proteat contains no statement of conditions under uhich it may.be
disregarded and'di#missed.

In answer to the Moberg protest the appllcants deny that the proposed'
'approprlatlon uill injure this protestant deny the- protestant's clalm of rlght-

to waters of Mescal Creck other than that based upon an undivided half interest
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:in.é certain portiqn-thereof Hﬁich since 1942 has not exceeded é miners inches;
aasert that the purpose of the application is to file upon waters at_thé.prOposed
point_cf diéersion to the extent name2 in the application, but over and abaove

tﬁe apprbximgtely 8 miners inches, the fights to which are considered to have
already vested, .The épplicants next complain that the protestant_doeé'nob
distinguish in his protest between the water claimed to be usable by him by
assignment from T. B. Winnett and the water named in the application. The
apﬁlicants finally érgua that the protestant has lost by non-use any right
'.previously held by him or by his.Predecessors in interest; from.the SOurce.in

question, ekcepting only the 8 miners inches, approximately, earlier referred to.

HEARTNG HELD IN ACCORDANCE WITH THE WATER CODE

Application.11655 was comﬁleted in accordance.with the Water Céde and
the:Rules and Hegulaticns of the‘Division of Water Resources and beiﬁg protested,
.Qis set for public hearing under the provisions ofrArticla 13, Section 733(#) of the
'caiifornia Administrative Code on Thursday, October 9, 1947, at 10:00 o'clock A.M,
in Room BOB,-California State Building, Los Angeles, California, Of this hearing,
thafapplicants.and the protestanﬁs_were duly notifieds .

General Discussion

Information as to the yield of the watershed tributary to the point of
divefsion-proposed by thg éppli;ant is fragmentary, but it points to the avail-
 ability of somewha£ more water than has been utilized in the past. The water= |
shed, accordiﬁg #o.the U.S5.G.S. San Gorgenio Quadrangle, is apprﬁximéteiy.i
six and one-quarter (&3) square miles in extent. It is almost entirely mountainous
and very ruggedf Elevations range from about 4900 feet to about'7800 feet, Héscal
Cregk flows nﬁrtherly; it debquches uponlMojave Desert. According to the map,
'its_lowermbst reach is a sand wash which extends several miles onto the desert,
;ndicative of considerable; though ﬁot-necessariiy frequent; outﬁourings of flood
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waters. To a limited extent rﬁnofr from this watershed is arrested bj and stored
iin the sand and gravel accumulation in the streambed at the vicinity ¢f the
applicant's proposed-point of diversion, and, as established by testimony at the
héaring,.a tﬁnnel was driven at or neaf this point, in.order to recover éoms of

the uater thus accumulating. According to a feport by F. C. Finkle, Consulting
Engineer (abpendéd to the transcript) the amount of water flowing in this tunnel
measured 1,376 cubic feet per second. The date of this measurement, not stated

_ in the report but established by testimony at the héaring,.yas in early Mﬁfch, 1941
According to furthér testimony a flood occurred in Januéry; 1943, which damaged
this tunnel and réduced the flow therefrom to from 6 to 8 statute inches.

The Finkle report, dated March 14, l9hi, and menticned in the preceding
péragraph,.cdntains'other information based,'apparently, upon actual measurements
and upon considered énalysis; According to that report, on the same date that

;the flod'in the tunnel measu.ed 1. 376 cubic feet per second (above . quoted), the
| stream flow near the mouth of the tunnel measured 12,9 cubic feet per second, of
which 1.97 cubic feet per second were being diverted'into the system's concrete
ditch, The report states that a computation based on the available data leads to
'ﬁhé éandlusion’that tﬁé seasonal runcff from Mesecal Creek watershed, exclusive of
surface flow, has averaged 6732 acre-feet for the 48 years ﬂuﬁediately preceding
1941. The thought is expressed that much of this surface flow can be made
avallable only by storage; that sﬁrface runoff is prolonged enoﬁgh.by snow
_storage in the higher levels to afford a steady draft of soms three cubic feet per
second fqr-six'months of each year; and that by effecting certain improvements,
enumerated_in.the report, the ground water supply will provide a like amount for
“the reméining'six months, Tﬁé.Finkle report makes no medtion'of-acreages irrigated
or other water bénsumption, but remarks that a small pﬁrtion only, of the Mescal
Creek runoff had, up to the date thereof, been utilized,
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Water rights claimed by one or another of the parties are based, mainly,

upon notices posted and with one exception, filed prior to the effectlve date of
the Water Commission Act, These postizgs and filings arpear to have been made.by
rdne Alexis Lemonton aﬂd are menticned in" some detéil in the cohpl;in£, appended as
a protestant's'exhibit to the tfanscript It appeors that Lamonton, then the
owner of the property involved filed, in 1909, on all the water flowing in Mescal
Creek to the extent of hOO miners inches; initiated a further appropriation during
1911, amount unstated ~ filed again in 1913 on 100 niners inches of "underflowing
water“- and 1nit13ted an additional appropriation of 75 old Callfornla minera
inches on March 2, 1918, by the filing of Application 939 with the State Water
Comsission, Diversion points mentioned in connection with one or another.oflthese
filihgs were 700 feet south, 260 yards south, and 9CO feet souﬁh of the norﬁh :
-boundﬁry of San Gabriel Forest Reserve. In all instances the places of use ﬁan-
tioned were lands situated in T 4 N, R 8 W, S.B.B., & M,, and the purposes to be
gerved weré named as agricultural and domestic. Wnile the same document states
further that "the said Alexis Lemonton constructed various ditches, tunnels, and
other facilities for écnveying said waters to various tracts of lands in said

T L N,R8W, S.B.B. & M,, ;nd did convey said waters to said various ‘tracts of
lands froﬁ the appropriations pade by him . .“.“, that source fails to describe
the works constructed and to state the extent to which the appropriations were
perfectéd by application.of the water filed upon to beneficial use. Informetion as
to prozress under tﬁe filing initiated on March 2, 1918, is avéilable_in part

from records relating to Application 939, on which a permit and a iicense were
subsequently issued., The license issued on this application, in ngfuary 1923,
recognized the right as of that date to divert 0,49 cubic foot per second, from
about April 1 to about-June 15 of each season from Mescal Creek and anderilow

| at_a-point.ééa feet south of the north line of Sectioﬁ 21; T 4 N, R 8 W, S.B.E. & M.
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for the purpose of irrigating 39 acres within the Nﬁ%.NW% of Sectibnrh'of the
same township. This 1icénsed application; since June 21, 1934, has stood in
the names of T B. Winnett, Zdward A. Eberle and Blanche G. Eberlc.

 The 1nd1viduals to whom the rights belong, 1nsofar as the latter
have matured through beneficial use and have not been lost by extended non-use
or abandonment, is a mattaf of controversy. According to the testimony an&
raléted documents, the Eberles claim an undivided half intersst; but Protestants
Winnett and Mobérg do nét cohcede this claim, contending that it was ;cntingent
upon the fulfillmenﬁ by Applicant Eberle of & certain contract, Litigation,now
in progress may to some extent resolve.these conflicting claims.

: The extent to which the righ+s, lnitiated at various times, have been
perfected by the construc+1on of appropriate works and appllcatlon of water to
beneficial use, while not known definitely, may nevertheless be presumed from

the data, to lie within certain rough limits,

1

The establishment of an appropriative water right dependé.upon the
initiation of that right, prosecution of the work necessarily.involved'with
reasqnable diligence,_and apélication of the water to beneficial usg; up %o or
within the amount named when the right was initiated,

According to the Finkle report, the flow of Mescal Creek averages
.6782 acre—féét ﬁer year, equivalent to about 9% cubic feet per second, hence the
aggregate of vested rights cannot ordinarily exceed that total. However,
the Finkle'report~estimates that the natural flow of Mescallcreek will not support
a continuous draft of over 3 cubic feet per second without resort to storage, and
- the latter dees not appear to have been contemplated, beyond the_lB,OO0,000
.gallons (abgut 40 aéreffeet) storage thus far installed. Thus; vesféd rights
in all, can scarcely exceed an ‘average flew of 3 cublc feet per second, - All
uater utilized passes, according to the data, through the main reservoir, and

before entering the reservoir passes through some 490 llneal feet of & inch steel
-8 - :




ﬁipe laid on é 0.005 slope. The capacity of such'a.pipé is of the order §f
_ 1 cubice féot per-second, which would seem a further limitation on_the total
of rights 1pgically claimed,

:Beneficial use, during 1947, according to the report of an inves-
. tigatién made by Engineer Heacock on January 15, 1948, amounted to the irrigation
of 23 acres of deciduous fruité by Protestant Moberg in the SE# SEZ of.Section 31,
.T 5N, R 8 w,; 5 acres of orchard and zarden in the NE% NE: of Section 6, T L N,
R & W, by Applicant Ebérle;'aﬁd 8 acres, crop unstated, within the NWg NW: of
Section 5, T 4 N, R 8 W, by Protestants Moberg and Winnett. These figures add up
to 36 acrés, in all, ifrigated in 1947, The same report stﬁtes that in 1943
'approximatelyihﬂ acresrbf alfalfa were irrigated within the'Hﬁi of the same
Section 4. The protests are silent as to the extent of beneficial.ﬁse. ~ The
hearing testimony places the extent of irrigation up to the present by Applicant
'.*Eberle at 6 acfes and bty Protestant Moberg at sbme-BD acres, althoﬁgh it contain;
assertions of intention to irrigate considerably more land and to utilize water
for fabbif culture, and estabiishés that past use has included limiﬁed domestic
 consumption. The briefs assert irrigation of the Eberle homesite of some 6
acres in Section 6, irrigation by Pretestant Winnett of a 23 acre pear and apple
crchard in Section 31, a 10 acre homesite in Section 5 and & acres of alfalfsa in
Section 4. Beneficial use to date thus would appear to have been madé_to the
extent of irrigating up to possibly from 36 to L7 acres and supplying the domestic
‘wantas of the limited number of persens residing thereon. Experience suggests
that such uses may have required a net average supply of scme 47/80, say 0.6
cubic foot per second, or 23,5 statute miners inches, While not”cénclusively

- established, it seems probable that aggregate rights to approximately such amount,
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possibly increased somewhat to allow for reascnable transmission_iosses, could
be defended on the pasis of legal initjation, exercise of reasonable diligence
and application to beneficial use, _ _

As to whather a right to expand further £he project initiated by the
origiqal.Lemonton filings éhould be reccgnized in connection with acﬁion on the
-pending gpplication; it is felt that the lapse of time has been £oo.great and
that such showing of diligence as has been made is insufficient to.warrant éuch
recognition by this Division. Certainiy a right to further expansion under Mr.,
' Lemonton's fourth filing camnot be reco;nized, as that filingz was Application
939 and it was reported complete before being licensed in the amount of 0.49
cubic foot per second in 1923. With respect to Mr. Lemonton's three earlier
| f£ilings which were made pricr to the effective date of the Water-Com@issiﬁn Act,
it is noteworthy that no application by Mr, Lemonton or by his successors in
.interest, under Section 12 of the Water Commission Act, is of record, for |
.racognition of a rizht to extend the work done under such filings, if the
iﬁtention to sd extend, existed., It is presumed that such rights as once
exiﬁted to expand to a greater extent than has been realized, have beeﬁ lost by

non-eisrcise of those rights,

SUMMARY AND CONCLUSIONS -

Inasmuch as the data indicate the reasonably recoverable supply afforded
-bq-Mescai Créek to average scme 3 cubic feet per second and the total of
recognizaﬁle'vested rights to be of the order of 0,6 cubic foot per second, it is
concluded that surplus unappropriated waters exist in that str;am. Rights in
'gxcess of 0.6 Cubic foot per second of thereabouts have been'asserted but appear
to have been lost by_failuré of the initiator of the initiatorfs succeésors in
‘interest to exercise reasonable diligence in applying the water in questioh to
beneficial,use.: Under the circumstances, Application 11655 should ke approved,
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Application 11655 having been filed with the Difision of Water Rescurces
as above gtated, protésts having beén filed, a public hearingrhaving:been held
'and the State Engineer now being fully informed in the premises:

IT IS EERZBY ORDERED that Application 11655 be approved and that a
permit be issued to the applicant subjeét to such of the usual terms and conditions
‘as may be appropriate,

WITNESS my hand and the seal of the Department of Public Works of the

" State of California, this /z;z??day of ;;%?é%é- y 1949,
{_cfa

. Edward Hyatt, State ingineer




