STATE OF CALIFORNIA
DEPARTVZNT OF PUSLIC WCRKS
BEFORE THE STATE ZNGINEIR D

CHIZF OF THE DIVISICH OF WATER -ABSCURCES

oQo
In the Mattér of Application 12168 of Jacque L. Duvall and Associates
to Appropriate Water from Van Dusen Canyon Creex and from an Unnamed Spring,
- both Tributary to Baldwin Lake, in San Bermardino Couniy for Llnlng and '
Domestic Purposes.,
: 0o
Decision A. 12168 D.. 65;2 g?

Decided _@QMLQ,/// 74T

oo

APPEARANCES AT HEARING FELD AT 347 PERNARDINO FISRUARY 1, 1949:

For the ‘Applicant

Jacque L. Duvall and Associates - (Curtis & Curtis

- ' ' ' (Attorneys:at Law

- I _ (by Jesse W. Curtis, Jr.

For the Protestants

W. R. Shay et al. | : {(surr & Hellyer
: :  (Attorneys at Law
(by John B. Surr

. EXAMINER - GORDCN ZANDER, Principal Hydraullc Enplneer, Division of Water
Resources, Department of Public Works, for EDWARD HYATT, State Engineer.

Also present: J.J.Hsacock, Associate Hydraullc nnglneer, Division of nater
Resources, Department of Publlb Works,
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QPINTION

General Description o£ the Proposed Develcpment

Application 12168 by Jacque L., Duvall and Associates was filed on
.Hbvember 2L, 1947, It contemplates the diversion throughout the year of 10 -

miners inches from Van Dusen (or Van Duzen) Canyon Creek for mining purposes

and 0,003 cubic foot per second from an unnamed sprlng, {for domestie purposes,

The praposed points of dlverSLOn are descrlbed as lylnv w1th1n the bh4 SW: of




of Section 2, T 2 N, R 1 £, SBE&M, and within the N NWw: of Secfion-ll-of .
"the.same township, respectively., Both sources lie within San Bernardino County
and both are tributary to Baldwin Lake. The application also contemnlates the
diversiqn.of-lj acre=feet per'annum to te accurmlated at a natural.rEServoir
sité on‘Van-Dusen Canyon Creek in the Nt NW: of the above mentioned Seection 11,
._At this site a stohe, concreﬁe and earth dam is to be brovided, é feet_high'and.
50 feet long. The resultant reservoir is to have a surface area of é;S acreg
and a capécity of 15 acre-feet, Water far mining purposes is to be ¢aneyed by
open ditch, and for domestic purposes by pipe line., The place of use is-dés+
cribed as being located within the SWj Sk of Secticn 2 and within the Wi Nk
of Section 11, T 2K, R 1 E, SBBAH. | |
Protest

A.prctest.against the application was filed in the names of Baldwin
Lake Mutual Water Company, W. R..Shay,'c. A. Shaj,'w. C.-Shay, Myrtle'Hornstein,
Beﬁlah Barker, Charles Cmar Barker,ljr., George Roth Barkér, Carolyn Bérker
.JohhSOn, and_Big Bear City }utual Service Company. It is alleged in this protest
that the protestants own the right to take the entire flow of Van Dusen Canyon
.Creek and that fbr.more than.20 years last past they have taken and beneficially
used thé entire flow of that creek primarily for domestic purposeé and secondarily
for irrigation., It is claimed that if the applicants divert as fropoged pollu-
~ tions will result, rendering the water unfit for the protestants! uses and that
there will also be.a serious reduction in the amount available for diversion.
The protegtanﬁs bage their claim of a water rignt upon appropriation and.usefprior
to December 13, 1914, continuing use thereaftgr, and also upon é cOgrt:judgment:
and upon prescription, They further assert that first use'was made in 1914,
'.that-the entire flow of the stream has been used year-round, and that since 1924 _'
waﬁer has been used for domestic purposes when required and at other times for

-,




meadow irrigation. The protestants! point of diversion is déscribed as being .
located within the Swk Swk of Section 2, T 2 N, R 1 E, SBR&M,

_  In answer to the protest the applicants dgny the protestants' sevéral
allegaﬁions, allege in turn that they; the applicants, own the Sw% SW of
Section 2, all but lS_aCres-of the NW%.NW% of Section 11, T 2 N, R 1 E, SBRE&YM,
_through purchase and by mineral land entry and that they also own the adjoining
Half Moop Mine, 160 acres in extent. They also allege that the.protestants oun.
no land or water rights within Van Dusen Canyon an&'own no land within one half
mile'of the mouth of Van Dusen Canyon, that the protestants have never complied
with the state laws governing the apprOpriation of water in the area herein
deécribed, that the protestant Baldwin Lake Mutual Water Company in 1926 applied
to the Federal Land Office.for a dan site, reservoir and pipe line right of way
. within the area in question, that that application was rejected for the reason
thaﬁ.the land was potential mineral land, that after rejectibn.the application
was referred to the United States Forest Service for further study, that in
1935 a spegial use penﬁit was granted, subject_however to-cancellaticn upen a
valid miheral lénd éntry, and that that permit specifically excluded any water
rights and was ﬁade subjéct to all valid claims. The applicants also allege
that the dam and diversion installed by the protestants under the special use
permit are now depriving the applicants of all water, that the applicants are
now engaged in mining operations with which the protestants are interfering,
and that the applicants have given ﬁhe United States Forest -Service notice to
cancel the special use-permit...The.applicants assert that'they dc not propose a
permanent diversion buﬁ me;ely a use of designéted water fqr mining operations,
which water will be feturned to Vén Dusen Canyon Creek and will not be polluted,

Hearing Held in Accordance with the Water Code

Applicatioﬁ 12168 was'completed in accordance with the Water Code and
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.thé Rules and Regulations of the Division of_water Resources and, being protested,
was set'for public hearing under the provisions of Article 13, 3ection 733(a)

of the California Administrative Cocde on Tuesday, February 1, 1949. in Rocm 320
.of the Countf Court House, San Bermmardino, California, Of this hearing the
applicants and the protestants were duly notified.

General Discussion

As a supplement to the 1nformat10n developed at the hearing or

otherwise on hand a field 1nvestlgatlon was made by Associate Hydraulic Engineer

Je J. Heacock on July 15, 1949. Present also at the investigation were the
applicant, Prétestant G. A. Shay and Mr, Horntek. Mr. ﬁeacock found that at

| the.pfopdsed point of stream diversion in Section 2 the stream'appeafs as springs
along a c¢ontact zone betweenrlimesione and granitic rock, that the total flow:

at the tlme of the investigation approximated 75 zallons per minute, that that

' flow is congidered to be fairly stable, -and that from the springs the streanm flows
directly to the protestants! point-of diversion. He found further that the mill
to which the applicant proposes to conduect 0,25 cubic foot per secondliies below
the protestants' upper diversion point, that the water used.at the mill is to

be returned to the stream above the prbposed sﬁorage reservoir and ﬁhat.during
dry periods it is expected to reuse the water by pumping from mill to reservoir
as necessary. He remarks that water diverted from the stream (Van Dusen Canyon
Creek) is to be uSed in a flotation process and will not be polluted.by chemicals,
and that Qatgr.wanted from the unnamed spring is to be used for domestié pu:poses
at a projected mining camp, to one cabin &i which site water at present is being
carried, -Mr._Héacock'é repcrt also mentions other diversions oy ﬁhe protestants,
- including an intermittent surface diversion by ditch heading_hearxthe cénter-of'
.Sectlon 11, a well near the southweat corner of Section 12, a scurce éalled Green

Spot Springs and another called Fish Hatehery Jprlng, the last named sources




iYing respectively within Section.30 and 20 of T 2 N, R 2 E. His report statés
that the watersfrom the protestants! several sources are distributed by the
Big Bear Ciﬁy’Mﬁtual Serviée Company, and that surface diversion'ffom Van Dusen
Canyon (reek serve mainiy the gzolf course and pasture irrig&tion.

It appears from the testimony (on page 44 et seq. of transcript) that
a;l of this natural flow of Van Dusen Canyon Creek.in the reach of that stream
containing thé proposed point of diversicn is being diverted by and for a long “%
"Iperiod has been diverted for.domestic pﬁrposes and irrigation by the protestants%
and that for the purposes to which those protestants are éoﬂmitted, i.e. service 1
to a subdivison of home sites and the irrigation of a golf course and a tract of %
meadow, the.supply vielded by Van Dusen Canyon Creek requires supplementation \
by pumping from other sources, It follows therefore that surplus unappropriated}
water is ordinarily non-existent at the point waere the applicants seek to diverti
10 miners inches from Van Dusen Canyon Creek (designated as Source 1 in the
.applicatlon) and that the applicaticn to that extent should be denlea.

As to the applicanﬁs' proposal to.divert .Odj cubic foot per second
from a certain unnamed spring (designated as Source 2 in the appllcatlon) no
bar to approval is seen, and the application to that extent should be approved
According to the information no direct use is being made of the spring and
the 1atter?s'cuntributi§n if any to Van Dusen Creek within the limit applied for
is insignificant.. .

The applicants' proposal to divert 15 acre-feet per annum from Van.
Dusen Canyon Creek for temporary storage and 1atéf'ﬁ£ilization, warrants approval..
In view of the charactéristics of the tributary watershed.if may be presumed
that intermittent flows occur in excess of the capacity of the 8 inch intaké
of the protestanﬁs' upper diversion and thét surpluses thus resulting may at.

times be accurmlated in the applicants' proposed reservoir without ébnflict
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with the protestants! alleged rights,

- Summary and Conclusions

The appllcatlon ‘insofar as it relates to a dlver51on of 10 miners
1nches from Van Dusen Canvon Creek should be denled The application insofar
asr;t relates to diversion of .003 cubic foot per second from an ﬁnnamed
spring and to a diversion of 15 acre-feet per annum from Dusen Creek should be
approved,

o0o
CRDER

Application 12168 having been filed with the Divisicn of Water
Resources as above stated, a protest having been filed, a.public heéring having
| . ) .been held _and the State Engineer now being fully inforﬁed in the premises:

* IT TS HEREBY ORDERED that Application 12168, insofar as it relates
“to a diversion of 10 miners inches from Van Dusen Canyon Creek.be'denied.

IT IS HEREBY FURTHER ORDERED that Application 12168 insofar as it
relates to a diversion of ,003 cubic foot per second from an unnamed spring
tributary to Baldwin Lake, and to a diversion of 15 acre-feet prer annum from
Van Dusen Canyon Creek be aporoved and thgt'a permit relating to éuch diversicns
only be issued to the applicant subjeect to such of the usual terms and conditionsg

. as may be aprropriate,
| WITNESS my'hand and the seal of the Department of. Public ﬂorks of
tha ?+ﬂte of Callfornla this 43/

%}jdk
»
¥

Edward dyatt State anlneer
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