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OPINION

. General Descrintion of the Project )

Under Application 7865 filed March 7, 1934, W. R. Wallace.
seeks to ap?ropriateil cubic foot per second, year-round, from Darwin
¥Wash, in Inyo County, for mining and domestic purposes. He propgSes
to divert at a pojnt within the Nk SH: of projected Sectiom 17,

T19 5, R 41 E, M.D.B. & M., by means of a pumping plant, 448 gallons
per mimute In capacity. The project includes a é inch pipe line, 11,000
feet long. The domestic supply is wanted for camp purposes, the mining
supply for concentration, flotation and related operationms. According
to the appllcation the water will not be polluted by chemicals or other-
wise and will be returned to Darwin Wash within the SW of the same
Section 17.

Protest

The Wagner Assets Realization Corporation (predecessor in

interest of Anaconda Copper Mining Corpany) protested the application,




' asserting'thgz'thé diversion therein proposed, some 500 feet upstreanm
from its cﬁn, would prevent it from diverting the water to which it is
entitled under its prior Application 2359. It asserted that Darwin

¥ash dges not and cannot be made to supply as much'as 2 cubic fect pér
second. It alleged that Applxcation 7865 wes not filed in good faith

but was filed as a measure of spite and retaliation.
Answer

The applicant answered to the effect that the appropriation
sought would not injure the protestant, that the protestant has not ﬁa@e
use of the water covered by the permit which 1t holds since about 1927,
except for domestic ﬁurposes, the aines having been idle, that use since
that time has not exceeded 1000 gallons per week, the ddmestic requirements
of 2 watchmen. The applicant asserted that his application is made in |
'good faith, that his mineral holdings are better than the protestant's,

- and that his holdings require water, '

+

Hearing of October 11, 1934

,Appiication ?865 having been duly corpleted and having been
protésted, was set for public hearing in lLos Angeles on October 11,
193h; In view of the applicant's allegations, in his answer to the
protest, that diligénce had not been maintained in connection with the
_ protestant's Application 2359, the project under that application was
also heard at the same time and place, The hearing led to the promul-
gation of Deéision 369,_0n January 22, 1935, to the effect that action
upon both Application 2359 (Permit 1086) and Application 7865 would ba
withheld pending entry of further order. The reasons expressed.in'
~ Decision 369 for temporarily withholding action ve that water supply
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appeared to be the detérmining factor, that Applicant Wallace pro-
fessed inahility to proceed while Application 2359 is in forca, that
the project under that appliCation had not been abandéned, that the
time within which to complete construction and to apply the water -

~ had been recently extended, and that cause was not apparent for void-
ing that extension. For the reassons stated it appeared in order to
suspend action on Application 7865 pending dis?osition.of the eariler
application and pernit, and to hﬁld the permittee under Appiication
2359 to strict accountability in the matter of diligence.

Events Subsequent to Decision 369

- By letter of February 4, 1935 Applicant Wallace's attorney
reasserted that the Wagner Assets Reallzation Corporation had not put
the water of Darwin Wash to beneficial use for some 8 years, disputed
that the'amsuhts_of money slleged have been expended on its ﬁraperty
or that its equipment is being maintained, and argued that the grant-
ing of further time to the protestant is a speculatibn that holds up,_.
meanwhile, work that is ready to go shead. That writer reasserted
that.it is impossible to proceed under Application ?865.as lonz as
rights under Avplication 2350 are maintained. He recommended the
aésignment of an investigator to investigate the physical properties
of both of the parties. He recommended thereafter that Application
7865 be grantéd and that rights under Application 253§ be made sub-
ordinate thereto. |
. By letter of February 6, 1935 this office informed Applicant

Wallace's attorney that the Water Commission Act makes no provision for




review of deéisions thereunder as that attorney had suggested. It
ﬁentibned hawever that redress might be had by court action.

| By letter of October 27, 1936 Applicent Wallece's Attorney
objected to a further time extension requested by Vagner Assets Reali-
zation Gorporation, and requested a hearing in the matter, preceded
hj an unennounced inspection of the corporation's properties,

By letter of November 16, 1936,_Whgner Assets Realization
| Corporationt!s attorney éuhmitted categorical answers to Applicant.
| Hallace'# objections to the'feqnestgd time extension.

| On April 20, 1937 Engineer Eibbey of the Division of Water
Besources visited the projects in controversy. According to the report
of Mr. Kibbey's visit, diligence in perfecting the appropriation under
Application 2359 had not been lackding.

Uﬁder date of May 13, 1937 an order was issued graanting an
extension of tiﬁe-within which to complete construction =nd beneficial
~ application of water under Application 2353, Permit 1086, until.Deceﬁ-_
‘ber 1, 1940. | |

By qffiée letter of May 16, 1938 Applicant Wallace waé asked
vhether he desires to maiﬁtain his application pending full development
‘under Application 2359. That applicant replied that he wished his
application to stand. He stated that he cannot understand how "Wagner
~ Assets® can hold the water without putting it to beneficial use.

On th 2?, 1938 this office wrote Applicant Wallace:
"In view of your statenments that use is not being main-
tained, if jou desire to-talte a permit subject to_the prior

. rights of the Wagner Realization COrpcratibn pending resump-




tion of use by that permittee, please advise and steps K
will be taken toward that end."®
No reply appears to have been received to the letter just mentioned.
On February 11, 1941 an crder was issued, extending the
“time within whidh to complete construction and application of ths
vater to beneficlal use to Dececber 1, 1943. {Application 2359)
| On Jamuary 17, 194k a similar order was issued, further
extending the time within which to complete to December 1, 1947.
A notlce of assignment, received November 22, 1945 announced.
a change in ownership of Application.2359 from Wagner Assets Bealiza—
tion Corporation to Anacorda Sales Corpany. Title passed shortly
afterward from Anaconda Sales Company to Anaconda Copper M&ning.Company.
On Noverber 18, 1946 an order was issued exteﬁding-fhe time
within which_té complete construction and application of the water
to beneficial.use to Decerber 1, 1949,
| On Jenuary 15, 1047 this office wrote Applicent Wallace:
"We will be pleased to receive any reason which you may
have for wishing to contimue with Application 7865. If, how-
ever, you believe that under existing conditions the proposed
development under Application 7865 is no longer feasible, your
courtesy in requesting the cancellation of the application will:
be appreciated.” |
By letter dated Jamuary 27, 1947 Applicant Wallace's
axtorney replied in part:
- B, . . We believe the Wallace Application 7865 should
be granted, and a permit issued, and that any wgter used under

Application 2359, Permit 1086 would be subject to and subordinp- -
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"Mr. Wallace does nol consent t¢ the cancellatlon of his
application.®
On May 6;.19b? Engineer Kibbey (of the Divisioﬁ) again
visited the project under Applicativun 2359. According to the report
upon that visit, no lack of diligence was in evidence. _
On March 22, 1946 this office wrote Applicent Wallace:
*It appears from recent reports that construction
- work and use of water {under Application 2359, Permit 1086)
are proceeding as rapidiy as manpower and awailable.matérials
will permit, and unless further hearing is desired and reques-
~ ted by eiﬁher you or the permittee within 15 days from date,
the matter will stand submitted and further order will be
entered cancelling without prejudice Application 7865 upon
the records of this office.” _
By letter dated March 28, 1949 Applicant VWallace's Attorney
enswered our letter of Merch 22, 1040, in part as follows: |
", . . we ocbject to ény adjﬁdicaxion, other than as the
evidence disclosed in 1534, and suggest that a hearing on |
this matter be held at Darwin, Inyo County, California, st a
date convenient to the Commission.®

On November 16, 1949 an order was issued extending the

time within which to complete construction and application of the

water to benéfiéial use to December 1, 1952.

By letter dated March 24, 1950 this office informed Appli-
cant Wallace: |

"Hotwithstanding a statement in our letier of March 22, to

the effect that a further hearing could be requested by either you
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or the Anaconda Copper Miring Company, a complete examina- -

tion supports {he contention that a further. hearing on both -

o__f these applications would accomplish little or no_thing in

tne mgitar. L |

By letﬁe-r dated April 24, 1950 Applicant Wallace's attor-
ney answered in part: |
- ®In order that this matter may be properly settled and

_‘datermined., nay 1 suggest that the Department investigate

this matter on the ground at Darwin VWash by sending' an englp-

eer to the property and have the Company use thelr puwmps |

continuously, whereupos, I think it will be ascertained that

they are unable to 1ower. the water in said well below the |

point hereinbefore mentioned; and if that is the fact then

the we'll. is producing more water than the company can use;

even with a larger purp Darwin Wash will produce more water

‘than 1s allowed under Permit No. 1086.°

On Kovember 3, 1950 Engineer Heacock of the Division of

'Water.Resources conducted a fleld investigation of the general nature
. requested by.Applica.nt Wallace's attorney. Present during the investi~
.gati.on also were Messrs. ﬁrom;ay, Whitman and Peterson, reSpectively.
manager, surface foreman and mill.ﬁuperintendent for-the Ana‘c’:ond.a
Copper Mining Company's project, Applicant Wallace and Mrs. Reid,.
holder of liceﬁsed applications 8950 and 9792, According to the re-—
parf of investigation the existing facilities for the production of
water fronm Darwin Wash include 4 dug wells from 27 to 30 feet deep
and'a_' 12f—1rich cased wéll,_ 57 feet deep. The feport states that 3 of
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the dng'ﬁells and the drillea,weli are equipped with electrically
driven pumps of a capacity of €0 gallons per minute. The report
mentions also a 30,000 galldn tank and a 4-inch pipe liné, some 4
miles long. It evidently was impracticable for the iﬁwssfigating
cngineér to determine directly the gross yield of the source, as
had been suggested by Applicent Wallace's attorney. The investiga-
ting engineer gathered, however, that the pumps run, on averags, 16
hours per day, 7 days per week and that fhe continuous flow equive~
leat to their combined flow is of the order of 0.192 cubic foot per
second. The water was noted to be standing about 18 feet below_.
streambed at the time of the investigation. It is reported to'havé
stood at sbout the same relative position on April 28, 1925 and sbout
10 feet below streambed on April 20, 1937. The pump operator was of
the opiﬁion that there.haﬂ ﬁeeh little changes in grouﬁd water level
-in recent years. The report states that all possible Vatér is saie'
vaged for Te-use, that no water is available for sprinkling in the
mines, thatrhoo péople are dependeﬁt upon the water supply, that several
times during the sumer it was necessary to interrupt the use of air
. conditioning equipment to conserve water. Complete records of quanti-.' '
'tieé purped and of ground water levels appear not to have been kept.
The report also states that at Darwin Falls, 4 miles downstream from
the project uﬁdef consideration, the subsurface flow of Darwin Wash is
brought to the surface by an impervious barrier and that the fiow there
measured a little over 100 gallons per mirnute. It was stated by Mrs.
.Beid and by the Company representatives that operation of the punmping
plant at the mine over long periods has caused the flow at Darwin Falls

to decrease.




Additional Information

Pages 5 to 8 of the report by Reaburn & Bowen, Consult-
- ing Engineers, dated June 27, 1928 and filed as Protestants Exaibit
No..lrat the héaring of October 11,'1934, contain a discussion of
the probaﬁle safe yieid of the Darwin Wash catchment area. The last
| paragraph of that discussion, which is not inconsistent with later
"Observétions of flow of Darwin Wash, is as follows: |

| ’In_the light of these measurements and in view of

the'present diversion of water from the canyon . ;_.'it'

is our opinion that the total underflow of Darwin Wash,

under existing condition, does not exceed one-half second

foot.®

| The following extracts from reports by permittee of progress

under Application 2359 are significant:

From report for 1945:

WAL present a pumping program of 120 g.p.m., 15 hours -
per day, seven days a week supplies minimum water require-
‘ments for plaht and domestic purposes without any water for
such things as trees, flower gardens,_desert air conditioners,
and mine dust. When the supply of water at our wells in
Da:win Wash permits an increase in puaping during summer
months, when water is low, more water will be pumped for
mine énd calp use. Consideréble.work was done in deepening
wells and in sinking a new ll-inch churn-drill well to bed-

rock for the purvose of keeping a full supply of water




avallablie for the’large pump during the dry season. The
main factor in not heving purped more water is the fact.
that more water was mot avallsble for the pumps in the
individual wells during the summer months. . Next summer
should reveal whéther it is practical to do more work on
our wells or whether we are to the practical limits of the

wvater supply.*®

From report for 1950:
Mour wells since being dﬁepeﬁed and improved last year,
held up the water supply during the dry months this summer;
therefore we will allow people to use more water next yéar

fd: purposes other than direct necessity.®

Discussion
That the permittee (Anaconda Copper Miniﬁg Company) may
not yet have fully exploited the underflow of Darwin Wash reaching

its point of diversion is indicated by the reported flow at Darwin

. Falls, where the underflow is brought to the surface, of some 100

gallons per amimute, at the time of Engineer Heacock's investigation.

' That the pefndttée will increase its exploitation of under-
flow to the 11mits of economy is probable, ancording to the state-.
ments confalned in recent progress reports.

The gross yield of Darwin Wash, exclusive of surface flow

400 intermittent to be of practical value, appeaTs to be of the
:ordér of 75 gallons per minute (the amount pumped currently by the




peimittee)-?lus 100 gallons per minute (the residue brought to the
surface at Darwin Ealls),-a total of some 175 gallons per minqte or
- roughly 0.39 cubic foot per second, Inasmich as that amount is but
a fraction_of.the amount covered by approved Application 2359, it
follows that the waters of Darwin Wash at the locality considered
aud_exnlﬁsive of such surface flow as may occur are fully appropria-
 ted. |

'_  Applicant w5liace's contention that rights:underQApplica-
-fion 2359 were lost by non-use and that'Application'?865 should there-
fore be'approfed and take precedence over Application 2359 is.nbt seen
to passéss merit. Applicatioﬁ 2359 belng unprotested was approved and
Permit 1086 1ssued. Vhile progress under that approved application
“has been slow, cause has been shown, %o the satisfaction of the Divi-
sion, why Permit 1086 should not be revoked and the time within which |
to complete construction anﬁ.application_Of thé water to benefiéial
use under that permit has been extended by a succession of orders, on
showlng of good cause in each instance, until the present time, in
fact until Deceaber 1, 1952. Application 2359, Permit 1086, thus is
in good standing and as long as it enjoys that status it must; wnder
the law, take precedence over Application 7865.

Had the delay in the development of the project under'
Application 2359 been fareéeen'and-had Appiicant Wallace so desired,
Application 7865 u_ii-ght have been approved subject to prior rights
and Applicant Vallace might have had the use of the waters of Darwin
¥ash or a ?ortion thereof for'somé years. Applicant Wallace took

the position however (page 12 of Decision 369) that he could not




. proceed while the rights under Applicatiocn 2359 were maintained.

Inasmch as Application 2359 has been maintained and devel=
opnent thereunder has proceeded to the point where all or nearlj all
of the a#ailable supply is being utilized it is not apparent thai the
approval of Application 7865, even on a.teaporary basis,.is longer
warranted. - |

Summary and Conclusions

_ The underflow of Darwin Wash at the protestant's point of
diversion, according to the avallable informatlon, is of_the-ords: of

- 0.39 cublic foot per second.

The protestant has recently been diverting at the rate of

120 gallons per mimte (0.27 cubic foot per second) and in view of

- definite needs will probably soon increase its diversions to the 1inmit
of econqmic feasibility. The protestant under Application 2359, Per-
-mit 1086, is authorized to divert up to 2 cubic feet DET second.

A diversion as proposed by the applicant, upstream from

the protestant's point of diversion, would be in direct conflict with

the protestant's endeavors to perfect its prior appropriation.

Unappropriated water being non-existent in the reach of
Darwin Wash in question, 1t is the opinion of this office that the /

!
¢

approval of Application 7867 is unjustified and that the applica; J

. /
tion should be denied.
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application 7865 having been filed with the Divislon of
Water Resources as ahoﬂre stated, a protest having been filed, a
public hearihg having been held, supplezﬁental field investigations
having been mede and the State Engineer now being fully informed
1i1- the premises:_ . .

IT IS EERTBY CRDERED that ipplication 7865 be rejected
and cancelled upon the records of the Division of Water Resources.

WITHESS my hand and the seal of the Department of Public
Works of the State of California thls 14th day of February, 1951

AN Gl

A. D. Edmonston, State Engineer




