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OPINION

Generzl Descriviion of the Proiect

The apnlicaticn coniemplates ap aporepriation of 15 cubic
feet per second, in all, fron Sorinz Creelr which is tributary to
South Tuba River, =snd from two brsaches of a tritutary to Spring Creek,
from ¥Movesber 1 to June 30 of each season, for 2ining and denestic
purposes. The proposec diversions ars to nead respectively within the
WiETE of Section 3, T17Y RO, the TB3SI5 of Zection 33, TIBN 9E, and
the SWZIT: of Section 33, T18YW ROT, MDB&M, AL zach of the DToTosed
points of diversion a log, rock and lurber daa is to be built, 4
conduit described as of sufficient size to carry 100 cubic feet Der
second is to be pf\vided. T:e prowosed place of use is described as a
portion of Minersl Lot #49, teing part of SYZIE% of Section 1, T17H
23, nDB&M. According to the application the water is to be returned
after use, urpolliuted, to ¥iddle Yubes River at a point within th
SE%SE& of Sectlon 25, T18Y REZ, DB&H, According to the spplication the
applicant cwns the plesce of use, does not own the proposed diversion
sites but is purchasing them.

Protests

4

The Coluwmbia Fill 4cld “nins Coupanv protests that the

proposed appropriztion will deprive it of its only aveilable source of
waler and thersby resder its property valueless. It claims to use water
for demesiic, irrigatlion and minin: puruvoses, under both riparien and

prescriptive rights, It asserts use of up to 100 Tiner's inctes,



intermitiently, for over 75 years, at all tizes of year when water

is aveilable in Spring Creek. It explains that in sumaer tize

Spring Creek is dry or necrly so, It states that it diverts at a

point within the "EI¥Y: of Sectinn 9,

Bizelow Brotrers ("7, S., T. O, ond C. YV, Bizelew) and

P. I. Dudlev protesi upon the saze zrounds as set forth in the Columdis

Hill Gold ﬁining Company nrotest, They represent thenselves to be
lessees of that company's proverty and to be woriing it diligently as a
placer mine,

Jeroie ©, Cnihlan protests the spnlication, asserting thot

for the last 10 years (vrior to filing »protest) ke and his predecessors
have lawfully appropriated and used all of the waters of Spring Creek and
1ts tributaries for donestic, agricultural and zining purposes and that
thers are no uneppropriated waters in that sirean at any tine of year,

Be asserts ownership of Peruwit ?102 which, he states, authorizes civersions
from Roberts Creex, Glennin Ravine and Ronnie Ravine, all ftridbutary to
Spring Creek. He asseris continusus use of the entire flow, snd states

in effect that that flow is insufficient for his needs ard that if he
should be deprived of it the value of his property would be seriously
lessened, .

The Yevada Irrization District protests that the proposed

appropriation at certain tlzes of year will interfere with the exercises
of its vrior rizhts, It cleiws rights lultiated prior to Decesber 4,
1914 and rights under Apvlications 1614 and 8174. It states that it

diverts throughout the year for irrigatinn, mlring end dozestic purposes,

at a point within the IEZVEL of Section 27, TL7X RBE, MIB&M. It states




further that its protest may be disregarded and dismissed provided

that the applicant diveris only at such timzes as supply exceeds its
(the protestant!s yrequirements,
Answers
The applicant omitted to file answer to any of the protests.

Hearing Feld under Section la of the Yater Coauission ict

Application 89L2 was completed in esccordance vwith the Vater
Commission Act and the Rules and Reculations of the Division of Yater
-Resources, and teing protested was set for public hearing under the
provisions of Section 1 a2 of the Yater Comission sct on Tuesday,
February 28, 1939 at the Putlic Vorks Sullaing, Sacramento, California,
That hearing was continued to and completed on Tuescay, October 3, 1539,
at the sase place. Of the hearing the =pplicant end the protestonts were
duly notified,

Piscussion

The filing referred to in the Jerome C. Coughlan protest is
Application 5830 Permit 3102 License 2172 under which that protestant
is authorized to divert 1 cubic foot per second from Roberts Creelr,
0.14 cubic foot per sccond'ffom Glennin Ravine end 0,26 cubic foot
per second from Bonnie Ravine. These diversions are authorized to extend
from about April 15 to about October 15 of each season for the purpose
of irrigation and throwshout the year to the extent required for domestic
purposes. They are described as hesding within the YE2UE: of Section 33,

T18N R9Z, the NUgSEZ of Section &, T17N ROE and the SE:VEL of Section &,

A

TL7N ROE, }MD3&i,




, The heering session of February 28, 1939 consisted mainly
_of‘a discussion of the general situation, o testimony was tsken
nor evidence intfoﬁuceé. In view of the sxuressed desire of the varties
to negotiate amonz theuselves with a view to reaching an agreenent on
certain collateral natters defore further action by the Division of
?_ter nesources the hearing was continued to a later, tentative cate,

The hearing session of October 3, 1939 again consisted mainly
of discussion beiveen the parties, The discussion indicated among other
tﬁings that the aprplicant's right to use the ditch described in its
application had been challenged and was currently in litigetion., In this
connection the Zxaminer cormented, in effect {meges 9, 15 and 2L of
transcript), thal in a case in which unapprovriated water exists but
essential rizhis of way are in disoute it would_be apuropriate for the
Division to gefer pernit action temporarily, sllow a reasonable time
for the litization to he concluded, to consider whether or not the suit
was Deing actively prosecuted, énd-to_deny the application in the svent
of renissness by the applicant in sald nrosecution. The hearing ended
with a tecit agieement by all oresent that stipulations are umnecessary
until the zmatter of ditch rights is decided in court, |

Froa the hearing session cf October 3, 1939 until June 7, 1945
Application 8942 was held in abeyance ard no commmnicatisns in connection
therewith were received from or on behalf of the applicant, On the
latter date this office addressed the a-nlicant's atiorney, requesting

infermation as to the oresent status of Iitization involving Application

8342 and certain other épplications. No reovly to that inquiry aprears




to have been received and on Seotenver 21, 1651 ansther letter was

addressed to the applicant's attorney, that lettier reading in part as

follaws:

Hiction on these a2pplicatizns was ori-iznally withheld
pending the settlelent of 1iti.eticn = = = =, It

is nur understandine that this lltlg tion has zot
been actively oressed., If such is the case, it is
the oninion of nur lezal staff tJ the litigzation
can no longer Le consicdered as good causs for furt-er
deferment of action = = = -,

"It does not apnear that otrer remsons for deferment
can he urzed; therefore it is su ecested that the
aprlicants request cencellation and revocation of
the applicaiinsns without ~rejulice, and that they
refile at such tize as they may be in a2 position

to proceed — = = = -,

"In the event such recuest is not received in th
near future, it is proposed to talze stens toward
the cancellation of the arnlications — = « =, 1

The applicent!s attorney snswered cur letter of Sente ber 21, 1951, nis

letten-dated September 28, 1951, readinz in part as follows:

"I would like an opportunity to review oy file
on this rather 0ld :2atter and ascertain our
uresent position. I hope to be =ble to do
this during the couing week and afterp Qllu&
so will communicate further with you,"

On Octover 23, 1951 this office addressed the applicanti's attorney as

follows:

"Refersnce is aade to our letter of Seotember 21, 1951
and to your reply of Septesber 22,

"Inasmich as this office has received no further
reply, ynur early attentizn in the matter will
be appreciated,?

Mo reply having been receivad to the letter just quoted, this office

addressed the applicant's attorney, on Novesber 23, 1951, as follows:




"Reference is made to our letter of Septether 21,
1951, and to rour resly of Septe ber 22 vierzin
you state that you will con unicate furtrer wiil
this office in counection with tvis =atter,

Wnless recuest for concellation and revacation
of these filirgs is zade within 20 davs from
today's dote, inzediate stens will he faien
toward cancellation of “he aprlicatisns and
revocation of the peraits,

#Your cooperation in the matter will be -
appreciated, #

Qur letter of Yovember 23, 1951 elicited no renly.

Some 15 years have elapsed since Application 8942 was filed,
more than 12 years since the aearing seésicn in which it becane apparent
that litigation centering upon ditch rights should te carried to a
conclusion hefore other aspects of the controversy varrants action by the
Departmegt, and that the Department wo:ld allow 2 reasonsble time for
the litigation to be concluded, dut would ceny the applicstion if the
litization was not diligently vpressed by the apvlicant. During those
12 years the applicent has ouitted to keep this ofTice informed as to

rogregs . made, if =ny, in solving its legel difficulties, and has bheen
. o v g

*

unresponsive to the Departzent letters mentioped in the nreceeding
paragrani,

With reference to dillgence, Sectinn 778, Article 18 cof the

Californis Adminisirative Code, Title 23, vaters, states:

"It is not the purvose of the Water Code to
provide a ueans whereby a reservaiion »f
water 2127 be mode hy one wha ras no iucedinte
nlan or vuarocose to nroceed nroupitly and
Ciligently vith constructisn of the neCessary
diversion works and beneficial use of the -
watsr. The Deparizent is disvosed to be
1iberal in its cllowsnces of tize toth for
completing an epplication end for making full.
beneficial use of the water where pro:ress is
made, or where a seriois effort is beins nade

to overcome obstacles which prevent Orisress,
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but the Wnter Code does not allow the
Department o couintenance anv atte: mt ta
plqce rights in cold storace where thare
is no 1dueﬂt Lo proceed nroapily with
develonment,

The long silence of the apnlicent since tre hearing session of

October 23, i?jg and the annlicant's uaresvonsiveness to recent
conmunicailns sre deemed to irdicate that the ennlicant has no
immediate ni2n ar purpose to proceea promotly with its vroject. This
office is dismosed to be liveral in its allowsrces of tine and it hes
been liberal thusfar in such allowances in comnection with Apnlication
89#2. However, in the absence of any indication that progress is being
za2de in connection witr that applicatlion or that any serious effort

1s being zede to overcose obstacles which nrevent rrozTess, it does

not appear tﬁpt farther defernent of action in connection with that

applicatisn is warrented,

i

ilizerce in connection

1
ol of
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In view of the applicant's

icatior

ru

with Apnlicatinon 8052 and in view of the ing that the anplicant

®
m

hes no imnediate nl=n or purpose 1o proceed with the oroject contermlated

o~

thereunder it is the orinion of this office that further deferment of

actlon upon Apvlication 2242 is unvarrentsd and that the application

shauld be now denied,
’ aCo
_ORDFR
Application 8942 hoving teen -;lei with the Divisiosn of Yater
Resources zs above stated, protests having teen filed, a pablic hearing

having been held and the Siate ingineer now being fully'infbrmed in the

._ prenises:




' . IT IS EZ7E3Y OTIEEED that Application 9942 be rejscted
and cancelled upcn the records of the Tivision of Water Rescurces.
WITIESS my hand and the ssal of the Department of Pudblic

Worls of the State of California this zhth day of March 1952,
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AN T s (5T

. D, Zdgoncton
T

ate Ingineer
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