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OPINT(N

General Description of the Proposed Develovment

The spplicants seek to appropriate 3 cubic feet per second to
ve diverted from April 2 to Septeuber 30 of each season and applled directly
'to beneficial use without storage. They also seek to eppropriste 200 acTe~
feet per annum, the water to be collected between April 7 and Septeﬁber 30
.' of each seesnn, stored temporarily and leter applied io bereficial use,
The water 1s to be used for irrigation and the proposed point of diversion
1s described as being located within the SWENEZ of projected Section 18, T5Y¥
RIOE, MIB&M. The project includes a 2000 gallons-per-minate pumping plant, a
‘concrete storage dam 4 feet high by 50 feei long and 4500 lipeal feet of 12
inch pipe line, The dam is to create a reservoir 3 acres in surface extent
" and 3 acre-feet in capacity. The land to be irrigated lieé mainly within
Section 18 of the township meﬁtioned but also extends into the adjoining |
Sections 7 and 19. It is 2LD acres in extent: 120 acres are io be in alfalfa,
80 acres in general crops and the remsinder, rasture. Irrigation is to extend

from about April 1 to =bout October l. The avplicants claim a riparian right.

Attache& to the application is a supplement, reading in part as follows:




#The applicant herein intends to store any water flowing

1n Jackson Creek and after impounding same behind a low
storage den to divert by vuiping as long as there is

water to te dlverted, The overation may be repezted

many times during the season. Zuch last numred weter of
each rotation may be described dv others as dirsct OlVETSi.“,
therefore avplication has been mede alsn for direct diversion.
The whole operation may be defined by others =s direct
diversion, hecause of the limited stnraze space availsdle.
However, water may he storad for weexs or aonths, and
application therefor includes stored waters,

YApplicznt alrealdy enjoys rights to a reasonzhle use of

the natcral waters of Jjackson {reekx. He has uno such right
to store the walers of Jackeon Creek, which right is herein
applied for; he has no right either to divert or storve
foreign waters which aay be flowing in the channel of
Jacksan Creek, Those rights mre herein arplied for, The
State has declared these waters aey te so diverted upon
application to end approval by the Livision of ¥ater
Resourcss.,

"There have been foreign waters flowing in the past and
during the preseni seascu, It is the express purpose
of applicent to acguire first and sunerior filing for
such waiers 1f, wher and as they mayv be available.

"Reference is mede to Special Term or Jopdition Mo. G in
the Pernlt 24750 issued in the matter of Application 5228
of the East Bay Munmliclpal Utility District io appropriate
water from the Mokelumne River:

¥Permittee siall construct Lancha Plana DTanm
and spillways in accordance with such final
plens as anpproved by the Division of Yatler
Bligtts so0 that the same may De used to divert
water to the northward inio the Jackson Creek
wetershed or southward into Mokelumne River,
The use, hovever, of said dam and appurtenances
by peruittes for 1ts municipszl supply herein
anproved shall e paramtount and superior to said
other use thereof. iny water in excess of that
reqwired for the needs o nermittee for said
@anicival suprly, which zay be so lawfully
diverted al said dam into said Jackson Creek
watershed or southward iato Iokelizne Elver zay
be so diverted upon enulication to and approval
by the Division of Vater Rizhts of the State of
Celifornia without cowpensatig to szid veraitiee
for the use of said den and epilliweys. Auyone so
diverting shall save the peraittee haruless fran
8Ly damage resultinn therefrom.t




Protests

Property owners on Jackson Creek, twelve in numder, protest

| the.application jointly, They sssert ihat the diversion proposed therein
will shorten the season during which water flows in Jackson Creek, upbn

which stream they denend for stockwetering, subirrigation of bottom lands and
mainterance of ground watér levels. They claim riparien ri:zhts established
prior to December 15, 1514. They state that they utilize water tarsughout

the year for stockwatering, domestic purposes and irrigation. The protest
sets forth the property owned by each signer, sald properiy ih general
extending downstream_from the applicauls!' proposed place of use, along Jackson
Creek, for approxiuately 5 miles.

A, J. Ain-er protesis,alleging that the proposed aporopriation will
lower the water level th&reby_irreparably impairing the prodactivity of his
land. He asserts that livestock on his land reguire water al all seasons.

He asserls a riparian richi and use, since 1530, fofliivestock purposes, He
describes hls voint of diversion =s being located wiihin the EZ of Sectiicnm 13,
I5K R9E, B&M, THe states that his farm, 178 acres in extent, includes 33
acres of bottoa land, that subirrigation is the big factor in making sﬁcﬁ land
highly productive an tﬁat the proposed approprietion woudd adversely affecf
sublrrigzation and thereby lessen the value of his land.

Ansver

In answer.to the protests the applicaants coutend that the protests
are insufficient in that they fail to comply with daly published.protest
requirements. They contend further that the protests do not sét forth valid
grounds for protest and that such grounds as are advenced do not come within

the jurisdiction of the Departcent to determine. The applicants assert that




. they' seek to appropriate unapp:opriated water and that the sppropriation which
they seek will be expressly subject to prior and existing rights. They argue
that such éppropriztion camnot injure & non-user of water from Jackson Creex
but that it shouid on the contrary result in increased return flow to the
streanm durlpg the late sumaer thereby meking for a better supply for stockwatering
and a higher water table, For the reasons stated the applicants pray that

the protests be disuissed,

Hearing Feld in Accordance with the Fater Soce
Applicétion 14258 was completed in accordance with the Vater Code
and the Rules and Regulations of the Division of ﬁater Hesources and deing
protested was set for formel hearing under the provisions of Section 733{a)
of the Callfornia Aduinistrative Code, Title 23, Yaters, on Tuesday, March b,
. 1952 at 10:00 o'clock A.M. in the Supervisors' Room, Amador County Court House,
Jackson, California, Of the héaring the applicants and the protestants were
duly notified.
Discusgion
Application 14258 while not identiéal with Application 13280 differs
from that appliéation only in matters of detail. Applicetion 13280 was filed
"by the same applidants apd designated the same source, the same point of
diversion and the same place of use., It sought to appropriate 3 cubic feet
per second from March 1 to October 1 of each season for direct application
to beneficlal use bhut made no mention of any diversion to storage. Application
13280 was heard informally and ir due course wes rejected and cancelled
because of the apparent non-existence, during most of the irrigation months,
of unappropriated water,
. Witnesses at the hearing of March 4, 1952 in connection with

Application 14258 testified in substance as follows:
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Apolicant Frank M. Binzer testified (pages 7 to 21 of tramscript) that he

is familiér with and has recently visited bot: his own proposed point of
diversion and the "Sast Bey¥ spillway inte Jackson Creek, that he versonally
took the several vhotographs ‘nunted upon Hearing Exhibits 1 to 13, inclusive,
end that the exniblts consist of the following:

Hearing Exhibii 1: tiwo photogranhs taken gpril 12, 1951,
showing the spillway.on the north shoulder of Pardes
Dam, the spiliway allowing water to flow down a
ravine to Jackson Creek, _

Hearing Exoibit 2: two photographs taken april 12, 1951,
showing water flowing in channel leading from the
spillway to Jackson Creek, taken from position

. practically straddling the stream, facing
downstiream,

' Hearing Exhihlﬁ 3: two photographs, taken 4pril 12, 1951,
showing water flowing in channel léading from Spillway,.
taken from poéition facing upstresn,

Hearing Exhibit 4: view of lake, taken froa rosd atop of
spillvay on april 12, 1951, |

Bearing Exhibit 5: three chotogravhs taken April 26, 1951,
showing water flowing in chanrel leadirg from spillway,
taken facing upstream, 7

Fearing Fxhibit §: three ohotographs taxen June 1, 1951,
showing respectively dry bed of Jackson Creek directly
above entrance of sapillway walter, facing upstreaa,

' dry ted of Jacksbn Creek directly sbove entrance of

'splllway water, facing across strean and Spillway

water entefing Jackson Creek.,
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Bearing Exhiblt 7: two photographs taken June 1, 1951,
showing respectively the splllway water at junction
with Jackson Creek and flew in chamnel of Jeckson
Creek at intended point of diversiom,

Hearing Exhibit 8: three photographs taken June 1, 1951,
the first showing level of impounded water on lake
side of spillway and the other two the water flowing
from the spillway,

Hearing Exhidbit ¢: four chotographs tsken June 15, 1951,
the first two showing the flow of water in channel
from spillvay to Jackson Creel, the third showing
the dry bed of Jackson Creek ét Junction with channel
leading from spillway and the fourth showing the flow
in Jackson Creel at the proposed point of diversion,

Hearing Exhibit 10: three photographs téken July 15, 1951,
shnﬁing respectively the flow from the spillway, sbillway
water entering dry bed of Jackson Creek and spillway water
flowing in Jackson Creek at proposed point df diversion,

Hearing #xhibit 11: t{hree photographs teken Angust 1, 1951,
showling respectively spillway water flowing in Jackson
Creek at proposed point of diversion, water {lowing
from spillway and spillway water entering dry bed of
Jackson (Creek,

Eearing Exhibit 12: two photographs taken august 15, 1951,
shouing respectively water flewing from spillway and
spillway water in Jackson Creek atl proposed point of

diversion,



- Hearing Exhibdit 13: three photographs taken February 26,

1952, showing the flow of Jackson Creek at the

proposed noint of diversian.
Applicant Ringer-further testified (pages 21 to 45 of trenscript) to the
effect that his property is upstream from the protestants! properties, that
he is seeking to appropriste both from the natural flow of Jackson Creek and
_from the supplemental flow that issues frozm the Pardee spillway, that flow
from Pardee'spillway has occurred ever since Fardee dam was built, that that
flow has been relatively even and extends ususlly from the beginuning of
April to the epnd of sanmer, that the flow of Jackson CreeX is vafiable and
depends upon rainfall, that the flow from Pardee Reservoir is leakage through
the spillway structure, and that that lealrsge diminishes as the water level
in Pardee Reservnir recedes,

F, L, MacDonald testified (pages L5 tn 53 of transcript) to the effect that

he 1s mansger of the Mokelumme Division of the Zast Bay Munlcipal Utility
District, that his employment with that district began in 1524, that he worked
in connection with the construction of Pardee Reservoir, that he is thorbughly
familiar with the flow of water into and out of that reservoir, that Jackson
Creek spillway was built in 1928, that the openings 1n the spillway were
bulkheaded in 1530 in order to prevent water from going into the Jacksbn Creek
area, that from the first year when the reéervoir filled which was in 1930
there was considerable leskege and that thereafter the bulkheads were caulked
each year, that leakage has not been eliminated, that currently the wooden
buikheaﬂs are being replacgd with'concrete which 1s expected to complefely
eliminate leakage, that ieakage in 1950'an& 1951 was greater than at any-
previous time, that léakage'in 1651 extended from scame time in April until

the middle of September, indreasing from zero to a peak of 2 cublc feet per

~8=



second and then tapering down, that it is hoped to complete the concreting
of spillway openings by May, 1952, and that of 20 or 21 years of operetion
Pardee Reservoir has filled in all-tut & years,
The data coasidered in conneczion with an informal hearing in
the matter of Application 13280 included a record of the flow of Jackson
Creex below most of the protestaats against that application (or against
Application 14253). That record, which was {end is) available for 1950 only,
“indicates that the mean flows during March, spril snd May of that year were
4.0k, 33.6 and 2.0 cuble feet per second, respectively, that flow cessed on
May 19 and that rainfall during the same 3 months was about 8 per cent above
normal, ‘easurcments by the U, S. Buresu of Reclamation at a point a sghert
‘distance upstreaa from the applicants! proposed intake indlcated that flow
ceased in 1542 ca July 1 and in 1943 and 1944 on June 1. At the field
investigation of June 3, 1950, in connection with Application 13280 ,the _
gpokesman for the protestants stated that after iay 1 the flow usually is no
more than enoush to sallsfy the protestaris! ninizun reguirements.
The findings written in the matter of Application 13280 contain the
following passages:
In view of the location of the project and the use to
vhich the waier is tn te applied (irrizatisn af alfalfa,
general crops and pasture) a water supcly limited to the
months of #arch ana April is menifestly insdenuate. Such
a sunply would reguire supplexzentation from enother source.
Water is even more n-cessary darinz Hay, June, July, Azoust
and Senteaaber then it i1s in MYarch and April., The application
~makes no zention ¢of a sunplezentary source of supply nor did
the annlicanis or their reoreseniative, at the fileld

investization, mention any source of supply other than Jackson
Creelk,



"Inasmuch as unapprooriated water aunears.to he

nonexistent in approximately 5 of the 7 irrigetion

months it is the opinion of this office that the

approval of Application 13280 is unjustified = — =, 1

Insofar as direct diversion from the natural flow of Jacksén
Creek is concerned the conclusions reached in passing upon.Application
13280 appear to apply to the situation presented by Application 14258
also, According to.the 1950 record of streaaflow unappropriatsd.water
probably exists throughout April and into early May. 4 suprly which fail#
so early is unsuitable for_irrigation.

As to the storage feature of the application, the 1950 record
indicates that the 200 acre-feet applied for could readily be collected
prior to mid-May, were sufficient storage capacity available. However,
the applicants' vroposed reservolr which.is described in the application
as being but 3 acre-feet in capacity is altogether too small to ensble
the soring surpluses in Jackson Creek to be utilized.

Apart from the nstural flow of Jackson Creek there mppears from
the testimony to have been‘available at the applicants! intake, for several
years past, an accretion due to ieakage, through the so—-called Jackson
Creek spillway, of waters originating within the Mokelumne River watershed
and stored by the East Bay Munlcipal Utility District in Pardee Reservoir.
The flow line elevation at Pardee Reservoir is reported to be 567.5 feet,
0f the two spillways which were provided the soﬁih spillway, only, is in
operation., As to the northerly or Jackson Creek spillway Division of Water
Resources Bulletin 29 statés: .

¥The Jackson Creek spillway is located at the head of

Jackson Creek in a topographic saddle on the divide

-between the Mokelumne River and Iry Creek watersheds,

It is a concrete structure of 16,000 second-feet

capacity, consisting of a battery of 14 siphons, each
having throat dimensions of four by twelve feet. The
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. ' ' slphons are provided with gate§ which are sealed at
B present. The structure was built with the idea of
discharging sarolus waters into the proposed storage
reservoir on Dry Creek and will not be permitted to
function until suck time as the Ipne Reservoir is
constructed. *
The protestants ageinst Application 14258 have no apparent
rigkt to foreign waters reaching Jackson Creek by way of Jackson Creek
' spillway end such forelgn waters therefore would appear superficially
to be subject to appropriatinn, In that connection however Witness
MacDonald's testimony to the effect that the work of concreting the
spillvay openings to eliminate leakage had begun and was expected_to
be completed by May, 1952 indicated that leakage would probably be of
short duratidn; on June 26, 1952 an engineer of the Division ohserved
that concrete bulkheads had been installed, reducing leakage, on that
. date, to some 10 géllons.per minute; on August 26, 1952 the same enzineer
| estizated spillway leakage to be 15 galleas per minute, found the channel
of Jackson Creek tc be dfy, with no water holes visible, in the vicinity
of the roéd by the Ringer place; and secured frou Camp Pardee Supervisor
Hussey the East Bay Maicipal Utility District record of volumetric
measurenents of leakage through the spillway during the summer of 1952,

said record containing figures as follows:

Date Gallons per Day Date Gallons ver Day.
6-26 13925 7-16 25412

6-27 14400 7-22 27000

7=1 991 7=25 33231

7=3 21600 a-4 28800

78 20575 8-11 288C0

7-10 22737

The water surface on the dates when the leakage was measured is reported
. ~ to have varied in elevation between 568,36 feet and 565.45 feet. Leakage

through the Jackson Creex spillway is said to occur when vater stands at
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elevation 564 or higher, The measured leaxeges just arrayed average
22,352 gallons per day or about 0,035 cubic foot per'second. It is
evident that.leakage thréugh the Jacksnn Creek spillway has been reduced
by operations of the %ast Bay Muricipal Utility District to amounts too
small to contribute materislly to the flow of Jackson Creek. |

Samrary and Conclasien

It iIs evident froum the testimony and from other inforzation
outlined in preceding paragravhs that unappropriated water probably exists
in Jackson Creek, in a normal season, during April and early May, that
irrigation by direct diversion for so short and early a neriod falls shortL
of the requirements of growing crops of the locality and that irrigation
by diversion of waters accumilated in storage is infeasible because of
insufficlency of storage spece. It is further evident that unappropriafed.
water-emanaxing as leairage through Jackson Creek Spillway has_existéd as ‘
recently as 1951 bul that such leskage cannot he regarded as subject to
appropriation at this time in view of recent lesknge elimination operstions
by the District,

For the reasons summarized it is the opirian of this offiée that
the approval of Application 14258 is unjustified and that the gpplication
should therefore be denied.

000
ORDER

Application 14258 having been filed with the Division of ﬁater
Resources as above stated, protests having been filed, a public hearing
heving been'held and phe State Engineer now being fully informed in the

premises:
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.  IT 1S EERERY ORDERED that Application 14258 be rejected and
‘canceled upon the records of the Division of “ater Resources, 7
WITNESS my hand and the seal sf the Department of Public Works
of the State of California this 25th day of September 1952,

A é;“;,’; Tt

A. D. Zdmonston 1
State Engineer




